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OTTAWA, March 17, 1939.

To the Honourable
The Speaker of the Senate of Canada.

SIR-

On June 30th, 1938, the Senate passed the following
Resolution-

That during the coming recess of Parliament the Parliamentary
Counsel of the Senate be authorized and commissioned as follows:

1. To examine the records of the Quebec Conference and such other
pre-Confederation records as disclose the scope of the intended legislative
powers of that precise central or general union which was presented to
and accepted by the three original provinces of Canada; and

2. To compare the text of Part VI of the British North America Act,
1867, headed " Distribution of Legislative Powers " with (a) such pre-
Confederation records and (b) such pronouncements of the Judicial
Committee of the Privy Council as define or disclose the legislative
powers of the Parliament of Canada at the present time; and

3. To report to His Honour the Speaker for the information of the

Senate

(a) Any material differences between the scheme of distribution of
legislative powers between Dominion and provinces as apparently
intended at the time of Confederation and the like legislative
powers as expressed by the text of Part VI of the British North
America Act, 1867; also any material differences between either
such pre-Confederation scheme of distribution or such text and
such pronouncements of such Judicial Committee as define or
disclose as aforesaid with relation to Dominion legislative powers
as of the present time; and

(b) In what respects, if at all, it would be necessary to cause the
British North America Act to be amended so as to produce
consonance (so far as distribution of legislative powers is con-

cerned) with the apparent intent of the provinces which originally
constituted this Dominion. Also, in what respects, if at all, it is
necessary to cause that Act to be amended in order to render it

(so far as distribution of legislative powers is concerned) com-

petent to meet, and sufficient for, the present legislative require-

ments of the Dominion, so far as these have become apparent or

are determinable; and

(c) Concerning any other matter or thing appearing to be relevant

to the examination and report hereby authorized.

I now respectfully report that I have made the exam-

inations and comparisons mentioned in clauses 1 and 2 of

the foregoing Resolution and that before proceeding to

7
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report as required by clause 3 thereof it is necessary for
me to observe as follows:-1. As to paragraph 1. It refers
to presentation to and acceptance by the three original
provinces of Canada of a precise scheme of Union. My
researches have led me to conclude that no proposals of
Union of those provinces were ever presented to them,
and that the so-called compact of confederation is non-
existent. Various materials exhibited in the Annexes to
this Report establish-That the Quebec Conference, men-
tioned in the Senate Resolution, was one of merely Crown
appointed delegates from five provinces who met at Quebec
in October, 1864, with authority to discuss, but without
authority to conclude or arrange, a union of all the prov-
inces of British North America; that the delegates adopted
at such Conference seventy-two resolutions, since commonly
known as The Quebec Resolutions; that these resolutions,
by their own terms, the Imperial Government having so
stipulated, were to be operative only when sanctioned by
the legislatures of the provinces concerned; that of the
five provinces Canada was the only province that ever
sanctioned them as required; that consequently they never
came into operation; that more than two years after the
Quebec Conference had been dissolved, following upon the
rejection by Nova Scotia and New Brunswick of the Quebec
Scheme, those two provinces carried in their respective
legislatures practically identical resolutions favouring pro-
ceedings de novo at London, England, for Union with the
province of Canada on terms to be discussed there by
delegates of the three provinces but to be arranged with
the Imperial Government, direct; that in December, 1866,
delegates of the provinces of Canada, Nova Scotia and
New Brunswick, being three of the five provinces which
had been represented at Quebec, met at London, England,
and resolved themselves into The London Conference, to
discuss, de novo, the question of Union of the three prov-
inces, instead of, as at Quebec, of all the provinces of
British North America; that the commissions of the
delegates of two provinces (Nova Scotia and New Bruns-
wick) of the three proceeded from their respective Parlia-
ments and required them to confer de novo with the other
delegates as to mutually acceptable terms, but to arrange
the terms of Union with the Imperial Government direct;
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that the delegates of all three provinces considered de novo
the then inoperative Quebec Resolutions and accepted
them as a basis for new resolutions to be drawn in view
of the new situation presented; that certain serious
changes in the scheme of Union adopted at Quebec had
to be made if Union upon any terms was to result; that
the Conference adopted anew sixty-nine resolutions
whereof the sixty-seventh requested the Imperial Parlia-
ment to enact a federal Union of the three provinces
" upon the basis of these resolutions;" that on December
26th, 1866, such resolutions were presented to the Sec-
retary -of State for the 'Colonies, who, thereafter, in com-
pliance with the Parliamentary instructions to the dele-
gates of Nova Scotia and New Brunswick to arrange the
terms of Union (meaning the provisions of the necessary
Act of Parliament) with the Imperial Government, became
the Chairman of the Conference, which Conference pre-
pared, over a period of weeks, with the assistance of a
competent draftsman, successive drafts of a proposed Act,
which ultimately became the British North America Act,
1867, which Act was prepared, assisted as aforesaid, by the
delegates of the provinces themselves, was acceptable to
all of them, was presented by them to the Imperial Gov-
ernment as their desire in the premises, was presented by
that Government to the Imperial Parliament for enact-
ment, was enacted by that Parliament without amendment
as the British North America Act, 1867, was reported by
the respective delegates to their respective governments
and was supported by them in their respective legislatures
as in all respects satisfactory and as desired.

It follows, in my opinion, from what I have stated,
that the scope of the intended legislative powers of the
Dominion of Canada is that disclosed by Part VI of the
British North America Act, 1867, by which I mean, for
nearly all practical purposes, by sections 91 and 92 of that
Act, read together, and that in case of amibiguity or
obscurity in the terms of any relevant provision of the
Act, because the preamble of the Act refers to the expres-
sion of a desire on the part of the three original provinces
of the Dominion to be federally united, and because it
purports to have been enacted in compliance with that
desire, and because that desire is expressed in and by the
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67th of the London Resolutions, and in the covering letter
of Macdonald to the Colonial Secretary of December 26th,
1866, that these London Resolutions are sufficiently incor-
porated by reference into the Act to be admissible in
evidence to resolve any ambiguity or obscurity in the Act,
and, in particular, an ambiguity or obscurity arising out
of the federal character of the Union for which the Act
provides.

I support my statements and conclusions, as foregoing,
by the following references to the Annexes to this
Report:-

(a) Annex 2. Extracts from the Journals and Parlia-
mentary Debates, especially those of Nova Scotia
and New Brunswick;

(b) Annex 4. Discussions, pro and con, of the "Treaty"
or "Compact" theory of Confederation;

(c) Annex 4. Discussions of the various Conferences;
texts of Resolutions and British North America Act,
1867; "comparisons" and "concordance" relating to
Resolutions and Act.

2. I have not merely, as commissioned, compared the
text of the British North America Act, 1867, with the
decisions of the Judicial 'Committee of the Privy Council.
I have, in addition, included in Annex 3 hereto more or
less lengthy extracts from seventy-one of such decisions,
selected principally because of their relation to (a) the
general residuary, or " peace, order and good government "
legislative power of section 91 of the Act; (b) the " Regu-
lation of Trade and Commerce " legislative power of
section 91 of the Act; (c) the " Property and Civil Rights
in the Province " legislative power of section 92 of the
Act or (d) " the aspect doctrine," which relates to the
competing claims of sections 91 and 92 where the proper
assignment of specific legislation, whether to Dominion
or provincial jurisdiction, is in doubt. Each case is
numbered consecutively, all the cases are arranged in
chronological order and they appear in the " contents "
at the beginning of this Report and, as well, at the
beginning of Annex 3. Thus the weight of my arguments
may be judged by reference to the actual decision sup-
ported, attacked or cited, and further pursuit of points
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made is rendered rapid and convenient. I have selected
the cases, as a whole, upon the principle that they should
evidence, in the words of paragraph 3 of the Resolution,
in case it be concluded that amendment of the British
North America Act, 1867, is necessary, " the present legis-
lative requirements of the Dominion, so far as these have
become apparent or are determinable."

I come now to the specific matters upon which the
Resolution, by clause 3, directs me to report.

3. Having compared the text of Part VI of the British
North America Act, 1867, with such pre-confederation
records as are available and in point and compared
the text of that Act with such pronouncements of the
Judicial Committee of the Privy Council as define or
disclose the legislative powers of the Parliament of Canada
at the present time, I have reached the conclusion that
there are not any material differences between the scheme
of distribution of legislative powers between Dominion and
provinces as apparently intended at the time of Confedera-
tion and the like legislative powers as expressed by the

text of Part VI of the British North America Act, 1867.
I do not say this solely because I hold that the London

Conference itself prepared the British North America Act,

1867, and submitted it to the Imperial Government for

enactment, but because I hold also that the terms of that

Act, properly construed, are thoroughly consonant with the

corresponding terms of the London Resolutions and express

their full intended effect. I think that the failure -of the

Act fully to achieve the intent of those who framed it

has not been owing to any defect in draftsmanship, but

has been caused by demonstrable error in the interpreta-

tion of its terms. Many pronouncements of the Judicial

Committee which, in the words of paragraph 3 of the

Resolution, " define or disclose as aforesaid with relation

to Dominion legislative powers as of the present time,"

are materially in conflict with the pre-confederation scheme

of distribution of legislative powers and also (since that

pre-confederation scheme and that of the Act agree) with

the scheme of distribution provided by the Act. I have

found most serious and persistent deviation on the part

of the Judicial Committee from the actual text of the Act.

In amplification as well as justification of what I have just
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written I respectfully request reference to Annex 1 and
the discussions therein under the following heads-

1. Judicial Deviations from the Text of the B.N.A. Act.

2. The Residuary 'Clause of section 91 of the B.N.A. Act.

3. The Regulation of Trade and Commerce, section 91
(2) of the B.N.A. Act.

4. " Property and Civil Rights in the Province," section
92 (13) of the B.N.A. Act.

No good purpose would be served by descent to par-
ticulars in this place. They appear in abundance in
Annex 1.

Paragraph (b) of clause 3 of the Resolution requires me
to report in what respects, if at all, in my judgment, based
upon the examinations and comparisons already mentioned,
the British North America Act, 1867, ought to be amended
in order to render it competent to meet and sufficient for
known present day needs.

In my opinion, the Act does not require amendment in
any respect whatever " so as to produce consonance (so
far as distribution of legislative powers is concerned) with
the apparent intent of the provinces which originally con-
stituted this Dominion " or at all. I think that consonance
with that intent exists. I think that the scheme of dis-
tribution of legislative powers under the Act is one so
flexible, so well fitted to keep in step with time, that those
who framed it might justifiably have hoped that such a
simple and efficient scheme in relation to legislative
authority could not be misunderstood and might always
endure. What they thought of as a general Act-one
enacted by and for the Dominion with Dominion purposes
-that is one enacted in a Dominion " aspect "-would, as
they conceived, come within Dominion jurisdiction. What
they thought of as a provincial or "local" Act-one enacted
by and for a province with provincial or "local" purposes
-that is one enacted in a provincial " aspect "-would,
as they conceived, come within provincial jurisdiction. If
either Dominion or province were to enact the wrong kind
of an Act it would be ultra vires, on the ground that the
enacting legislature was not authorized to enact that kind
of an Act. They did not anticipate-they could not foresee
-any possibility of clashing of jurisdiction. Macdonald
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said so. They had even gone so far (after identifying in
the Dominion an exhaustive residuary power), as to enum-
erate for the convenience of Dominion and provinces alike,
a " sample " list of classes of subjects in relation to which
the Dominion might legislate. They had also indicated,
as they thought, some things in relation to which a prov-
ince might not legislate and all things in relation to which
the Dominion might not legislate. But laws, and not
things were uppermost in their minds. They thought of
kinds, sorts, species, of laws. For over twenty years the
legislative machinery of the Act worked well. Then it
began to experience judicial disinclination to apply its
precise terms. Ultimately, in 1896 it was repealed by
judicial legislation and different legislative machinery was
substituted. In these circumstances I think that not
amendment of the Act, but enforced observance of its
terms is the proper remedy.

Paragraph (c) of clause 3 of the Resolution commissions
me to report " concerning any other matter or thing

appearing to be relevant to the examination and report
hereby authorized." I have just referred to enforced
observance of the terms of the British North America Act,

1867, as the remedy for existent unsatisfactory conditions.
This is surely a relevant matter, whether appeals to His

Majesty in constitutional matters are or are not to be

continued. I advise the causing of an enactment by the

Imperial Parliament of a British North America Act

Interpretation Act, which should declare, saving the effect

of all things already decided and done, that the true intent

of the British North America Act, 1867, is 'and always has

been &c, &c. (as per a formula to be stated in the words

of one or more of the decisions of the Judicial Committee

rendered before the decision, in 1896, of the Prohibition

Case) and that thenceforth the Act should be interpreted

and construed accordingly.
I have added to Annex 1, as a supposed relevant matter,

a discussion of the Executive Power in Canada. My reason

for doing so is that it has seemed to me in the past that

because of the severe limitations placed by the Judicial

Committee upon the legislative power of the Dominion

it may become necessary for the latter, in a proper case,

availing itself of its new equality of status, to resort to
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the Prerogative power in order to bring into effect there-
under certain public services by a means to which the
doctrine of ultra vires could not apply; for example, by
the Dominion Crown going into the social insurance busi-
ness itself and conducting it as a government service, such
as the Post Office or the Government Annuities Branch.
In order better to enable a study of the true extent of
that power, and incidentally to familiarize the members
of the Senate with the true present position of a Dominion
such as Canada, within the Empire, I have included in
Annex 5 to this Report a number of apposite documents,
of which the Statute of Westminster is one, and discussed
and explained them as well as my own ability and their
comparative newness enable.

I should add, possibly, that the first sixteen documents
listed in the contents of Annex 4 to this Report are
designed to enable a better understanding of the possible
scope of that as yet remaining undefined expression
" Property and Civil Rights in the Province," which I have
as well discussed in Annex 1.

All whereof I respectfully submit,

WILLIAM F. O'CONNOR,
L.C. & P.C. of the Senate.

March 17, 1939.
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SECTION 91 B.N.A. ACT

POWERS OF THE PARLIAMENT

91. It shall be lawful for the Queen, by and with the Advice and Consent
of the Senate and House of Commons, to make Laws for the Peace, Order and
Good Government of Canada in relation to all Matters not coming within the
Classes of Subjects by this Act assigned exclusively to the Legislatures of the
Provinces; and for greater certainty, but not so as to restrict the Generality of
the foregoing Terms of this Section, it is hereby declared that (notwithstanding
anything in this Act) the exclusive Legislative Authority of the Parliament of
Canada extends to all Matters coming within the Classes of Subjects next here-
inafter enumerated, that is to say:-

1. The Public Debt and Property.
2. The Regulation of Trade and Commerce.
3. The Raising of Money by any Mode or System of Taxation.
4 The Borrowing of Money on the Public Credit.
5 Postal Service
6 The Census and Statistics.
7 Militia, Military and Naval Service and Defence.
8 The fixing of and providing for the Salaries and Allowances of Civil

and other Officers of the Government of Canada.
9 Beacons, Buoys, Lighthouses and Sable Island.

10 Navigation and Shipping.
11 Quarantine and the Establishment and Maintenance of Marine

Hospitals.

12 Sea Coast and Inland Fisheries.

13 Ferries between a Province and any British or Foreign Country, or
between Two Provinces.

14. Currency and Coinage.

15. Banking, Incorporation of Banks and the Issue of Paper Money.

16. Savings Banks.

17. Weights and Measures.

18. Bills of Exchange and Promissory Notes.

19. Interest.

20. Legal Tender.

21. Bankruptcy and Insolvency.

22, Patents of Invention and Discovery.

23. Copyrights.

24 Indians and Lands reserved for the Indians.

25 Naturalization and Aliens.

26 Marriage and Divorce.

27. The Criminal Law, except the Constitution of the Courts of Criminal
Jurisdiction, but including the Procedure in Criminal Matters.

28. The Establishment, Maintenance and Management of Penitentiaries.

29. Such Classes of Subjects as are expressly excepted in the Enumeration
of the Classes of Subjects by this Act assigned exclusively to the
Legislatures of the Provinces.

And any Matter coming within any of the Classes of Subjects enumerated
in this Section shall not be deemed to come within the Class of Matters of a
local or Private Nature comprised in the Enumeration of the Classes of
Subjects by this Act assigned exclusively to the Legislatures of the Provinces.
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SECTION 92 B.N.A. ACT

EXCLUSIVE POWERS OF PROVINCIAL LEGISLATURES

92. In each Province the Legislature may exclusively make Laws in relation
to Matters coming within the Classes of Subjects next hereinafter enumerated;
that is to say: -

1. The Amendment from Time to Time, notwithstanding anything in this
Act, of the Constitution of the Province, except as regards the
Office of Lieutenant-Governor.

2. Direct Taxation within the Province in order to the raising of a Revenue
for Provincial Purposes.

3. The Borrowing of Money on the sole Credit of the Province.

4 The Establishment and Tenure of Provincial Offices, and the Appoint-
ment and Payment of Provincial Officers.

5. The Management and Sale of the Public Lands belonging to the
Province, and of the Timber and Wood thereon.

6. The Establishment, Maintenance, and Management of Public and
Reformatory Prisons in and for the Province.

7 The Establishment, Maintenance, and Management of Hospitals,
Asylums, Charities and Eleemosynary Institutions in and for the
Province, other than Marine Hospitals.

8. Municipal Institutions in the Province.

9. Shop, Saloon, Tavern, Auctioneer, and other Licenses, in order to the
raising of a Revenue for Provincial, Local, or Municipal Purposes.

10. Local Works and Undertakings, other than such as are of the following
Classes, -

(a) Lines of Steam or other Ships, Railways, Canals, Telegraphs, and
other Works and Undertakings, connecting the Province with any
other or others of the Provinces, or extending beyond the Limits
of the Province.

(b) Lines of Steamships between the Province and any British or
Foreign Country:

(c) Such Works as, although wholly situate within the Province, are
before or after their Execution declared by the Parliament of
Canada to be for the general Advantage of Canada or for the
Advantage of Two or more of the Provinces.

11 The Incorporation of Companies with Provincial Objects.

12. The Solemnization of Marriage in the Province.

13. Property and Civil Rights in the Province.

14. The Administration of Justice in the Province, including the Constitu-
tion, Maintenance, and Organization of Provincial Courts, both of
Civil and of Criminal Jurisdiction, and including Procedure in
Civil Matters in those Courts.

15. The Imposition of Punishment by Fine, Penalty, or Imprisonment for
enforcing any Law of the Province made in relation to any matter
coming within any of the Classes of Subjects enumerated in this
Section.

16. Generally all matters of a merely local or private nature in the
Province.
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THE THREE ORIGINAL PROVINCES OF THE
DOMINION

Three Provinces-Canada, Nova Scotia and New Bruns-
wick-formed the Dominion of Canada in 1867.

The British North America Act, 1867, was drafted upon
the basis of the London Resolutions of 1866-7, by the
London Conference of delegates of the three provinces.
That conference was presided over by the Secretary of
State for the Colonies 'at all its meetings held following
the 26th December, 1866, on which day Macdonald, who
up to then had acted as chairman of the conference,
delivered to the Secretary of State for the Colonies the
completed draft of the London Resolutions, intended as a
basis for the drafting of the Act. The Secretary of State
presided pursuant to and in, compliance with the resolu-
tions of the Legislatures of the Provinces of Nova Scotia
and New Brunswick, whose delegates were broadly com-
missioned to arrange a scheme of union with the Imperial
Government, but in association with each other and with
the delegates of the Province of Canada.

It is a fact of the utmost importance to the purposes
of this Report that the same Conference that prepared,
revised and approved the London Resolutions prepared,
revised and approved, over a period of weeks, seven pre-
liminary drafts of the now constitutional Acts of the
Dominion of Canada and, finally, the British North
America Act, 1867, itself. That Act, as a whole, is as
much the work of the London Conference as any or all
of the resolutions prepared in advance of it and for its
purposes. The London Convention first met on December
4th, 1866, and continued its labours until, on the 29th
of March, 1867, the British North America Act was passed.

Upon entry into the Dominion the Province of Canada
becaame, by force of the Act, severed into two Provinces,
as Quebec and Ontario.

The Province of Canada having consisted of the former
conquered territory of Quebec, the Imperial Parliament
had assumed jurisdiction over it in 1774 by the enactment

5
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of the Quebec Act. It had been conquered in 1759-60 and
ceded by France to Great Britain by the Treaty of Paris
in 1763.

In 1791, 'by the Constitutional Act, Quebec was divided
into two provinces, named Upper Canada and Lower
Canada. These provinces were reunited as the Province
of Canada in 1840 and they remained so until Confedera-
tion, when the former Lower Canada became the Province
of Quebec and the former Upper Canada became the
Province of Ontario.

The constitutions of Quebec and Ontario, therefore, rest
upon statute law, which is the reason why about a third
of the British North America Act consists of enactments
specially relating to these two provinces.

The Provinces of Nova Scotia and New Brunswick, un-
like the Province of Canada, were, from the beginning,
English colonies by settlement, with constitutions, like
that of England itself, granted under Royal Prerogative.
France and England had contended for Nova Scotia
(Acadie) each claiming dominion by prior right. Acadie
was ceded by France to Great Britain in 1713 (Treaty
of Utrecht, and in 1763 (Treaty of Paris) France formally
abandoned all her ancient claims to Acadie (Nova Scotia)
and its dependencies, which included all the now Maritime
provinces and other territory as well.

The preamble of the Nova Scotia statute 33 Geo. II,
chapter 3, declares that " this Province of Nova Scotia, or
Acadie, and the property thereof did always of right
belong to -the Crown of England, both by priority of
discovery and ancient possession."

In 1784 New Brunswick was carved out of Nova Scotia
as a separate Province, related like Nova Scotia, to the
Royal Prerogative and not to statute.

Both Nova Scotia and New Brunswick entered Con-
federation with their existing constitutions and powers
intact, but subject to the provisions of the British North
America Act.
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THE POST-1867 PROVINCES OF THE DOMINION

The British North America Act provided for a Dominion
that should link two oceans.

British Columbia and Prince Edward Island were to be
admitted by Imperial Order in Council on addresses of the
Houses of Parliament of Canada and of the respective
legislatures of those provinces. Rupert's Land and the
North Western Territory were to be admitted by Imperial
Order in Council on address from the Houses of Parliament
of Canada. In each case the admission was to be on such
terms and conditions as should be expressed in the addresses
and as the Queen should approve, subject to the provisions
of the British North America Act, 1867, the Imperial
Order in Council to have effect as if enacted by the Imperial
Parliament.

Lying to the west and north of the new Dominion were
the vast tracts of country known as Rupert's Land and the
North-Western Territory. Over this territory the Hud-
son's Bay Company exercised control more or less defined.
Their charter, granted in 22 Charles II, had granted
them large powers and a vast extent of land which was
not well defined, but which was assumed to cover the whole
of what was later known as Rupert's Land. They had
extended their jurisdiction into the North-Western Terri-
tory, and were in practice the sole authority responsible
for the maintenance of law and order in both districts.
The existence of a trading company with vast obligations
and necessarily limited resources had been recognized
before 1867 by Canadian statesmen as an obstacle to the
development of Canada, and communications had later
taken place between the Government of the then Province
of Canada, the British Government and the Company as
to the surrender of the Company's charter rights. By
section 146 of the British North America Act provision
was made for power to admit (inter alia) Rupert's Land
and the North-Western Territory into the Union. Eventu-
ally, on November 19, 1869, in pursuance of an Imperial
Act, 31 & 32 Vict., c. 105, the Hudson's Bay Company
surrendered to the Crown all their rights granted by charter
and all their lands within Rupert's Land. A Dominion Act
was passed in the same year providing for the government
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of the territories after admission to the Union. On June 23,
1870, an Order in Council was made admitting Rupert's
Land and the North Western Territory into the Dominion.
(See (1932 A.C. 33 and Statutes of Canada, 1872, p. lxviii.)

MANITOBA

The first of the post-1867 provinces was Manitoba. It
was carved out of the Territories. The Manitoba Act
(Statutes of Canada, 1870, cap. 3) assented to on May 12th,
1870, constituting and admitting the Province, was passed
in anticipation of the Imperial Order in Council of June
23rd, 1870, admitting those Territories.

Thereafter, under appropriate legislation, Imperial and
Dominion, the Dominion of Canada governed the rest of
Rupert's Land and the North Western Territory as part
of the Dominion, dealing with the land in pursuance of
the Dominion Lands Act of 1872.

The British North America Act, 1871, assented to June
29th, 1871, confirms the Manitoba Act and enacts (sec-
tion 6) that (except as provided by section three) " it
shall not be competent for the Parliament of Canada to
alter the provisions of the Manitoba Act." Section three
enables the Parliament of Canada, with the consent of a
province, to increase, diminish or otherwise alter the limits
of the province.

The same Imperial Act (B.N.A. Act, 1871, section 6)
renders the Dominion Parliament incompetent to alter
except as aforesaid, the provisions of " any other Act
hereafter establishing new provinces in the said Dominion."
This provision has relation to section two of the 1871 Act,
which authorizes the creation of new provinces.

The status of Manitoba as a new province of the
Dominion is established by section two of the Imperially
confirmed Manitoba Act, which provides that---

" On, from and after the said day on which the Order of the Queen
in Council shall take effect as aforesaid, the provisions of the British
North America Act, 1867, shall, except those parts thereof which are in
terms made, or by reasonable intendment may be held to be, specially
applicable to, or only to affect, one or more, but not the whole of the
provinces now composing the Dominion, and except so far as the same
may be varied by this Act, be applicable to the province of Manitoba,
in the same way, and to the like extent as they apply to the several
provinces of Canada, and as if the province of Manitoba had been one
of the provinces originally united by the said Act. . .
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BRITISH COLUMBIA

British Columbia followed Manitoba into the Dominion
under Imperial Order in Council of May 16th, 1871. As
required by section 146 of the British North America Act,
1867, the admission of the province was based upon, and
the Order in Council (which has, under the Act, the force
of an Imperial statute) proceeded upon, addresses of the
Parliament of Canada and the Legislature of the Province.
At the time when the Dominion Parliament adopted the
necessary address British Columbia had not a House of
Assembly nor did it enjoy responsible government. The
colony had been under a Governor and Legislative Council
since 1858. These conditions had been changed, however,
by the time of actual entry of the colony into the Dominion.
(See B.C. Statute No. 147 of 1871 and its recitals.) British
Columbia being a settled colony it traced its constitution
back to the Crown. Thus, unlike the conquered provinces
of Quebec and Ontario, it required no statutory provisions
as to its constitution upon entry into the Dominion. Clause
14 of the Imperial Order in Council merely provides that
" The constitution of the executive authority and of the
legislature of British Columbia shall, subject to the pro-
visions of the British North America Act, 1867, continue as
existing at the time of the union until altered under the
authority of the said Act."

The status of British Columbia as a new province of the
Dominion is established by clause 10 of the Imperial Order
in Council of May 16th, 1871, as follows-

" The provisions of the British North America Act, 1867, shall,
(except those parts thereof which are in terms made, or by reasonable
intendment may be held to be, specially applicable to and only affect
one and not the whole of the provinces comprising the Dominion, and
except so far as the same may be varied by this minute) be applicable
to British Columbia in the same way and to the like extent as they apply
to the other provinces of the Dominion, and as if the colony of British
Columbia had been one of the provinces originally united by the said

Act."

PRINCE EDWARD ISLAND

The third in order of entry of the new provinces into
the Dominion was Prince Edward Island, which, originally
constituting part of Nova Scotia, had enjoyed representa-
tive institutions since 1773. The date of the Imperial
Order in Council in the case of Prince Edward Island is
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June 26th, 1873. It was based upon and embodied the
terms of the addresses of the Parliament of the Dominion
and the Legislature of the Province, which, having been
a settled colony it was only necessary for the Order in
Council to provide concerning its constitution that " the
constitution of the Executive authority and of the Legis-
lature of Prince Edward Island shall, subject to the pro-
visions of the British North America Act, 1867, continue as
at the time of the Union, until altered under the authority
of the said Act."

The status of the province in Confederation is provided
for by the Imperial Order in Council in the customary
terms, as in the case of British Columbia, that the pro-
visions of the British North America Act, 1867, shall
(except &c., and except &c.) apply to the province in the
same way and to the like extent as they apply to the other
provinces of the Dominion, and as if Prince Edward Island
had been one of the provinces originally united by the said
Act.

ALBERTA AND SASKATCHEWAN

The Provinces of Alberta and Saskatchewan were consti-
tuted in the year 1905 by Statute of the Dominion under
section 2 of the British North America Act, 1871, which
enacts that-

" The Parliament of Canada may from time to time establish new
provinces in any territories forming for the time being part of the
Dominion of Canada, but not included in any province thereof, and may,
at the time of such establishment, make provision for the constitution

and administration of any such province, and for the passing of laws
for the peace, order and good government of such province, and for its

representation in the said Parliament."

Saskatchewan and Alberta, like Manitoba, are carved
out of the Rupert's Land and North Western Territories.
(See ante under " Manitoba.")

Alberta's constitutional Act is the Alberta Act of 1905
and Saskatchewan's is the Saskatchewan Act of the same
year. These Acts contain such provisions as, in the case
of admission of a province under Imperial Order in Council,
are invariably found in the Order in Council.

The two provinces, pursuant to the provisions of their
constitutional Acts, have the benefit of, and are subject to,
the provisions of the British North America Act, 1867,
which Act applies to them as if each of them had been
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one of the provinces originally united by that Act. Their
status, in the Dominion, therefore, is in all respects the
same as that of the original provinces.

Section 6 of the British North America Act, 1871, applies
to the Alberta Act and the Saskatchewan Act, and by
reason of it the Dominion Parliament is incompetent to
alter or amend these constitutional Acts, although it may,
with the consent of the Province concerned, alter, increase
or diminish the limits of that province.

THE B.N.A. ACT IS NOT EXHAUSTIVE

The British North America Act does not contain the
whole constitution of the Dominion or of any province of
the Dominion.

In the first place, as we are reminded by Sir John
Bourinot, it does not contain-
"that great body of unwritten conventions, usages and understandings
which has in the course of time grown up in the practical working of
the English constitution "and which " forms as important a part of the
political system of Canada as the fundamental law itself which governs
the Federation."

Thus the Act is destitute of reference to the existence
of responsible government, and the cabinet system, in both
the Dominion and the provinces.

The office of Governor-General is not constituted by
the Act. He is mentioned in the Act but he is appointed
and commissioned under the Royal prerogative.

Sections 9 and 12 (Executive power and military com-
mand vested in the Queen) merely confirm the common
law.

Although the constitutions of Ontario and Quebec,
necessarily created by the Act, appear in it, those of the
other two original provinces of the Dominion, Nova Scotia
and New Brunswick, which, like the constitution of the
mother country itself, originated by Royal favour at
common law, are not to be found in it, but are expressed
to 'be continued by it, as also are the legislatures of those
two provinces (sections 64 and 88).

What has been said of Nova Scotia and New Brunswick
applies as well to British Columbia and Prince Edward
Island, whose constitutions proceed also from the Royal
prerogative. On their entry into confederation the
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Imperial orders in council admitting them, which by the
Act have the force of statute, provided in like terms to
those whereby the Act provides for Nova Scotia and New
Brunswick.

Manitoba, Saskatchewan and Alberta were admitted to
the Dominion under Canadian statute. Their constitutions
are expressly provided for by the applicable Acts with apt
reference incorporating the appropriate parts of the British
North America Act.

Lord Halsbury L.C. in Fielding v Thomas (Case No. 14,
Annex No. 3) explaining why the Act provided in terms
as to the privileges, immunities and powers of the House
of Commons of Canada but made no mention of these in
the case of Nova Scotia (or New Brunswick) said-

"It is to be observed that the House of Commons of Canada ... was
a legislative body created for the first time by the British North America
Act, and it may have been thought expedient to make express provision
for the privileges, immunities and powers of the body so created which
was not necessary in the case of the existing Legislature of Nova Scotia.
By section 88 the constitution of the Legislature of the Province of Nova
Scotia was, subject to the provisions of the Act, to continue as it existed
at the union until altered by authority of the Act. It was therefore an
existing legislature subject only to the provisions of the Act. By section
5 of the Colonial Laws Validity Act (28 & 29 Vict., chapter 63) it had at
that time full power to make laws respecting its constitution, powers and
procedure. It is difficult to see how this power was taken away from it,
and the power seems sufficient for the purpose."

Note the difference in statutory treatment of Ontario
and Quebec (owing to their statutory origin in the Quebec
Act) from that of Nova Scotia and New Brunswick.

Section 6, B.N.A. Act.
The parts of the province of Canada (as it exists at the passing of

this Act) which formerly constituted, respectively, the provinces of Upper
Canada and Lower Canada, shall be deemed to be severed, and shall form
two separate provinces. The part which formerly constituted the province
of Upper Canada shall constitute the Province of Ontario; and the part
which formerly constituted the province of Lower Canada shall constitute
the province of Quebec.

Section 63, B.N.A. Act.

Provision is made as to the composition of the Executive
Councils of Ontario and Quebec. No such provision was
necessary in the case of Nova Scotia and New Brunswick,
whose constitutions were to continue as they existed.
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Section 65, B.N.A. Act.

Provision is made as to the " powers, authorities and
functions " of the Lieutenant-Governors of Ontario and
Quebec, but not as to those of the Lieutenant-Governors
of the Maritime Provinces.

Section 69, B.N.A. Act.

A Legislature is provided for Ontario (One Chamber).

Section 71, B.N.A. Act.

A Legislature is provided for Quebec (Two Chambers).

Section 73-79, B.N.A. Act.

Various provisions are made as to the Legislative
Council of Quebec. They cover Qualification, Resignation,

Disqualification, Vacancies, Speaker, Quorum and Voting.

Section 80, B.N.A. Act.

The composition and constitution of the Legislative
Assembly of Quebec are provided for.

Section 81-87, B.N.A. Act.

Provisions are made applicable to Ontario and Quebec
only, for summoning assemblies, disqualification of mem-
bers, election laws, duration of assemblies, yearly sessions,
speaker and quorum.

;Some text writers, indeed some courts and Judges, seem
to have been unaware of these essential differences in
origin, requiring a difference in treatment, which appertain
to different provinces of the Dominion. Without knowl-
edge and regard of them the purpose and meaning of about
a third of the British North America Act, 1867, cannot be
properly appreciated.

For a while after Confederation there was a wide-spread
popular heresy, with nothing at all to sustain it, that the
Dominion of Canada constituted a continuance of the
Province of Canada. There yet survives another heresy-
that at confederation "the provinces" surrendered their
constitutions and their powers, legislative and other, and
were regranted new ones.

Such heresies cannot find lodgment in a mind furnished
with the simple, relevant facts.
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Three provinces-'Canada, Nova Scotia and New Bruns-
wick-originally made up the Dominion. They were asso-
ciated therein at their own request and on their own terms
by an Imperial Act of Parliament.

That Act, so procured, destroyed that legal conception
which had been the Province of Canada and ordained that
it be succeeded (although not continued) upon and after
its entry into Confederation by two new and other prov-
inces, to be called Quebec and Ontario, for which new
Provinces the Act provided new constitutions and new
legislatures. On the other hand, the other two of the
three original provinces of Confederation-Nova Scotia
and New Brunswick-pursuant to the same legislation,
enacted at the same request, entered Confederation with
their then existing constitutions and their then existing
legislatures, intact and continuing but subject to the terms
of the Act, which operate so as to detract from the former
legislative powers of these provinces, to transfer to the
Dominion certain property, &c.

To epitomise-Canada, Nova Scotia and New Bruns-
wick became associated as the Dominion in all respects
just as they were at the moment of such association.
Immediately after that moment Canada became sub-
merged in Quebec and Ontario, which new provinces
immediately became subject to the very many provisions
of the Act which relate to them. At the same moment
Nova Scotia and New Brunswick continuing as they had
been, became subject to the relatively fewer provisions of
the Act which relate to them.

THE GRANT OF LEGISLATIVE POWER UNDER
THE B.N.A. ACT IS EXHAUSTIVE AS
BETWEEN DOMINION AND PROVINCES.

Lefroy, writing at page 230 of volume six of Canada
and Its Provinces (Shortt and Doughty, 1914) after stat-
ing that the Privy Council had several times declared
that with relation to internal affairs the distribution of
legislative power under the British North America Act,
1867, is exhaustive, observed-

" That is to say, there is no possible law relating solely to the
internal affairs of Canada which it is not within the power of the
Dominion Parliament to pass, unless it is a law which comes under the
sixteen classes of subjects exclusively assigned to the provincial legis-
latures."
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It is possible via metaphysical gymnastics, to suggest
subjects of legislation which are not possible to any legis-
lature, central or other, of a federal state. It has been
done. But the suggestable subjects are all of a character
concerning which no legislature need ever legislate and no
sane legislature will ever want to legislate. Mr. Lefroy's
statement can be taken to be as sound and as permanent
doctrine as the Judicial Committee can provide.

In Bank of Toronto v Lambe (Case No. 9, Annex No.
3) the Judicial Committee stressed the exhaustive char-
acter of the distribution of legislative power made by Part
VI of the British North America Act, observing, per
Lord Hobhouse, that-

" Their Lordships have to construe the express words of an Act
of Paylpament which makes an elaborate distribution of the whole'
field of legislative authority between two legislative bodies". . . . .
and concluding that-
"they adhere to the view which has always been taken by this com-
mittee, that the Federation Act exhausts the whole range of legislative
power and that whatever is not thereby given to the provincial legis-
latures rests with the Parliament."

In A.-G. for Ontario v A.-G. for Canada (Case No.
32, Annex No. 3) Earl Loreburn, L.C. said, for the Judi-
cial Committee-

" In 1867 the desire of Canada (sic) for a definite constitution
embracing the entire Dominion (sic) was embodied in the British North
America Act. Now there can be no doubt that under this organic
instrument the powers distributed between the Dominion on the one
hand and the provinces on the other hand cover the whole area of
self government within the whole area of Canada. It would be sub-
versive of the entire scheme and policy of the Act to assume that any
point of internal self government was withheld from Canada."

[The "desire" mentioned, was, of course, that of the
provinces of Canada, Nova Scotia and New Brunswick,
the provinces that expressed it. The Dominion and the
provinces of Quebec and Ontario as they now exist were
all created by the British North America Act.]

In the Snider Case, which involved the constitution-
ality of the Industrial Disputes Act (Case 47; Annex 3)
Viscount Haldane, during the course of the argument,
disputed the authority of the decisions just cited. Counsel
contended that-

"This Board has said that the whole legislative power is divided
between the provinces and the Dominion, that is to say, they have
taken the absolute plenary power from the Imperial Parliament with
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the possible exception of laws giving extra-territorial jurisdiction; you
have within Canada the absolute plenary powers divided between the
provinces and the Dominion."

Viscount Haldane denied that the Board had so decided,
whereupon Counsel said that he could cite an authority
which, as he understood it, was a decision of the Board
" that the whole legislative power is divided between
the two."

Viscount Haldane answered-
"That is a popular expression, and even judges in the Judicial

Committee are human; you must not strain casual expressions in con-
nections where they are not applied. It is not true.

Viscount Haldane had been one of the proponents of
the most modern of all Privy Council doctrines-that of
".co-operation." The British North America Act, 1867,
under and in accordance with Privy Council interpre-
tation, had proved ineffective. In case after case some-
thing of Dominion interest and concern-something that
could only be done if the Dominion could legislate for
the doing of it-was failing to be done because, in law,
under previous Privy Council rulings, only a province
could enact in the premises whilst in fact the subject
matter transcended the ability of any province to execute
it. The Judicial Committee, pressed by the argument
that in such a case the Dominion must be competent to
enact-that no such impasse could have been intended-
that unless the Dominion could enact the plenary power
which had been spoken of as resident in the Parliament
and Legislatures was a mere sham-was answered-Not
so. Either the Dominion in co-operation with the prov-
inces or the provinces all in co-operation with each other
can effectively legislate and effectively perform. The
answer, of course, is specious in fact, as we who live in
Canada in our day know. It is the same in law, for it is
the legislative authority of each province (per section 92)
and not that of all that stands subtracted from the legis-
lative authority of the Dominion, so that if no single prov-
ince has it the Dominion has it, 'and if it is beyond the
actual power of execution by a province it cannot
be deemed to be local in character and for that reason
the Dominion has it. If someone interjects here-" But
the Privy Council has ruled that you cannot interpret
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sections 91 and 92 of the Act that way unless you are
dealing with one of the enumerated powers of section 91,"
then I answer-" Quite so. That is my point. It is pre-
cisely that wrong ruling which has produced the impasse
and the consequent recourse to this co-operation doc-
trine which is one that is not in consonance with the
scheme of the Act. I have been asked to direct atten-
tion to such matters. For present purposes the decisions
do not bind me."

If Lord Loreburn's doctrine, supported as it is by several
Privy Council decisions, is right then there is no field to
which co-operation can apply. But, acceptance of Lord
Loreburn's approved doctrine compels parallel acceptance
of the proposition that every subject matter of legislation-
(such, for example as that involved in the Snider case, in
which Viscount Haldane denied the authority of the cases
cited above)-the validity whereof comes before the Board
for adjudication must be assigned just as it is, if at all, to
the waiting niche in the particular hall of jurisdiction to
which it belongs, and no litigant can be told, as was the
Dominion (in effect) in the Snider case,-" Although no
province could enact this Bill as it is, envisaging, as it does,
Dominion scope, in keeping with that of those employers
and employee organizations affected by it, and looking to
the preservation of the peace and order of Canada, neither
can the Dominion enact it, because if the Bill were not of
its intended scope a province could enact it, or that province
and a combination of all the other provinces could enact it
for all the provinces; hence the argument that the Dominion
Parliament must have jurisdiction else there will be a failure
of jurisdiction in Canada to enact an effective Industrial
Disputes Investigation Act is not sound."

Viscount Haldane, perceiving the incompatibility of Lord
Loreburn's line of decisions with those pronouncements of
Lord Watson and himself as to the inefficiency of the residu-
ary clause of section 91 of the Act, was impelled to speak
as he did in denial of them.

The implications of all this, were they not alarming,
would be amusing. Lord Haldane (in Case No. 47, Annex
No. 3) speaking for himself, arguendo, is propounding views
which Lord Loreburn (in Case No. 32, Annex No. 3) speak-
ing for the Judicial Committee, holds to be views "sub-
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versive of the entire scheme and policy" of the British
North America Act, 1867.

However, in 1921, it fell to the lot of Viscount Haldane
to pronounce the decision in the Great West Saddlery Case,
(No. 40, Annex 3). That case holds that since the power
of a province to incorporate a company is limited to incor-
porations of companies with provincial objects, the power
of the Dominion must extend to all incorporations of com-
panies with other than provincial objects, because, unless
the Dominion's powers do so extend, there will exist an
hiatus. Well, unless "the whole legislative power is divided
between the provinces and the Dominion" (as counsel
argued in Case 46, Annex 3, mentioned above, to be told
by Viscount Haldane-"it is not true") why should there
not be an hiatus? One is disposed to agree with Viscount
Haldane that "even judges in the Judicial Committee are
human."

JUDICIAL DEVIATIONS FROM THE TEXT OF
SECTION 91 OF THE B.N.A. ACT, 1867

Probably the most consistently, albeit unavowedly, sup-
ported pronouncement with relation to the B.N.A. Act ever
made in the Judicial Committee of the Privy Council is one
of Lord Dunedin, made during the argument of the Snider
Case, ( Annex 3, No. 47) as follows-

"If it is allowable to quote one's own judgment, there is a certain
judgment of mine in a workmen's compensation case which is often quoted
by other people as to how you said something in a decided case and then
something else is decided and you push on and push on until at the end
you get something which, if you had the statute alone you would think
would never come under it."

I would reinforce the foregoing by citation, subject to
criticism, of certain observations of Lord Chancellor Sankey,
uttered as lately as 1932, in the Aeronautics Case (No. 56)
as follows-

"With regard to sections 91 and 92, the cases which have been decided
on the provisions of these sections are legion. Many inquests have been
held upon them, and many great lawyers have from time to time dissected
them.

"Under our system decided cases effectively construe the words of an
Act of Parliament and establish principles and rules whereby its scope and
effect may be interpreted. But there is always a danger that in the course
of this process the terms of the statute may come to be unduly extended
and attention may be diverted from what has been enacted to what has
been judicially said about the enactment.
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"To borrow an analogy; there may be a range of sixty colours, each
of which is so little different from its neighbours that it is difficult to
make any distinction between the two, and yet at the one end of the
range the colour may be white, and at the other end of the range black.
Great care must therefore be taken to consider each decision in the light
of the circumstances of the case in view of which it was pronounced,
especially in the interpretation of an Act such as the British North
America Act, which was a great constitutional charter, and not to allow
general phrases to obscure the underlying object of the Act, which was
to establish a system of government upon essentially federal principles.
Useful as decided cases are, it is always advisable to get back to the
words of the Act itself and to remember the object with which it was
passed.

" Inasmuch as the Act embodies a compromise under which the
original Provinces agreed to federate, it is important to. keep in mind
that the preservaition of the rights of minorities was a condition on which
such minorities entered into the federation, and the foundation upon
which the whole structure was subsequently erected. The process of
interpretation as the years go on ought not to be allowed to dim or to
whittle down the provisions of the original contract upon which the
federation was founded, nor is it legitimate that any judicial construction
of the provisions of sections 91 and 92 should impose a new and different
contract upon the federating bodies.

"But while the Courts should be jealous in upholding the charter of
the Provinces as enacted in section 92 it must no less be borne in mind 4
that the real abject of the Act was to give the central Government those
high functions and almost sovereign powers by which uniformity of
legislation might be secured on all questions which were of common
concern to all the Provinces as members of a constituent whole."

Lords Dunedin and Sankey, having delivered themselves
of so many " brave words," proceeded to judgment as if
the words had been those of others, uttered in error. Lord
Dunedin was party, in the same case in which he spoke,
to the destruction of the Lemieux Act. Lord Sankey, quite
unnecessarily, as he was deciding the Aeronautics Case
under section 132 of the B.N.A. Act, set out and con-
firmed four wide propositions which had been laid down
in previous cases relative to sections 91 and 92 of that
Act, and thereafter proceeded to recite and confirm almost
every other principle of construction ever enunciated by
his Board. Of the four propositions so set out no less than ,
three are, in my opinion, in conflict with the text of the
Act. The propositions were borrowed by Lord Sankey
from the decision in A.-G. for Canada v A.G. for British
Columbia (Case No. 52), delivered by Lord Tomlin about
a year before. Lord Sankey had presided at the hearing.
Lord Tomlin had borrowed them from previous borrowers.
A single important deviation from the text, made relatively

71054-21



20

early in the history of the interpretation of the Act, having
necessarily induced, since, many other errors, I intend in
this division of my task to trace that error in its beginnings
and consequences. I quote the four propositions as a
summary of what the Judicial Committee has said that the
Act says. I intend later on to quote and analyse the words
of the Act-to do what Lord Sankey said ought to be done
(to get back to the text) but left undone-to show, as
Lord Dunedin would express it, how the Judicial Com-
mittee has " pushed on and pushed on until at the end they
got something which, if you had the statute alone, you
would think would never come under it."

Here are the four propositions-
"1. The legislation of the Parliament of the Dominion, so long as

it strictly relates to subjects of legislation expressly enumerated in section
91, is of paramount authority, even though it trenches upon matters
assigned to the Provincial legislatures by section 92.

2. The general power of legislation conferred upon the Parliament
of the Dominion by section 91 of the Act in supplement of the power to
legislate upon the subjects expressly enumerated must be strictly con-
fined to such matters as are unquestionably of national interest and
importance, and must not trench on any of the subjects enumerated
in section 92, as within the scope of Provincial legislation, unless these
matters have attained such dimensions as to affect the body politic of the
Dominion.

3. It is within the competence of the Dominion Parliament to provide
for matters which, though otherwise within the legislative competence
of the Provincial legislature, are necessarily incidental to effective legis-
lation by the Parliament of the Dominion upon a subject of legislation
expressly enumerated in section 91.

4. There can be a domain in which Provincial and Dominion legis-
lation may overlap, in which case neither legislation will be ultra vires
if the field is clear, but if the field is not clear and the two legislations
meet the Dominion legislation must prevail."

I ask attention to the circumstance that the first three
of the four propositions cited are based upon the theory
that the enumerated provisions of section 91 are of a class
superior to the opening residuary clause of that section-
the " peace, order and good government " clause. If the
text of the Act does not support, or-to go further-if it
were found to be in conflict with that theory, and we had
to rewrite the four propositions to accord with the text,
treating all the provisions of section 91 as of the same plane,
we would have to strike out of the first propositions the
words from " so long " to " section 91 " inclusive, and strike
out the second proposition entirely, and strike out the third
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proposition all the words after " Dominion," near the end.
This being done, the "domain" to which the fourth
proposition refers would be wider, from the Dominion
standpoint, than it is pursuant to the first three proposi-
tions and the " overlapping " would be considerably less.
There would be other consequences, but I have sufficiently
indicated how serious an error it was, if it was an error,
when the opening words of section 91 of the Act were
pronounced of inferior influence to the words of the enum-
erated classifications which section 91 includes.

I state a single proposition that is supported by several
Privy Council decisions to be mentioned, ignored since
their delivery, and I propose before I finish the present
enquiry to establish it by the text of the Act, neither
aided nor impeded by decisions which have resulted from
"pushing on and pushing on" with the text left behind..

The proposition is, simply, that the enumerated pro-
visions of section 91 of the B.N.A. Act have no primacy
and that they amount merely to partial statutory interpre-
tation of the scope of the preceding words of the section-
" It shall be lawful for the Queen &c. to make laws for
the peace, order and good government of Canada in
relation to all matters not coming within the classes of
subjects by this Act assigned exclusively to the legislatures
of the provinces."

The Privy Council decisions that I have mentioned,
pro and con, I shall dispose of, at considerable length,
along with some preliminary matter, first. I propose,
afterwards, neither to be affected by nor to rely upon
legal authorities but to invoke only the bald text of the Act.

I do not propose to undertake in this section an examina-
tion of all the cases in Annex 3 which relate to the inter-
pretation of the B.N.A. Act, nor even of all those which
deviate from the text of the Act, for the good reason that
almost every case that has arisen or ever will arise out
of its terms relates and will relate to its interpretation,
and because, in my opinion, almost all cases decided since
early in the nineties and involving sections 91 and 92
deviate from the text of the Act. Being a statute, nearly
all rules relative to the interpretation of statutes in general
apply to it. I say nearly all because it cannot be forgot
that it is also something more than a statute. It is a
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statute that enables the making of other statutes. Besides,
it embraces, largely, the constitution of a great state and
the constitutions of two of the provinces of that state. If
only for the reason that it contains no provision permitting
such amendment as may be necessary to enable it to keep
in step with time it must have been intended to have
more flexibility than an ordinary statute. This has been
admitted. The Act has been compared to a living tree (per
Lord Sankey L.C. in Case No. 51), and of it the Judicial
Committee has said that in interpreting the constitution
of a constituent or organic state such as the B.N.A. Act
that construction most beneficial to the widest possible
amplitude of its powers must be adopted. (British Coal
Corporation v The King (1935) A.C. 500 at 518.) I think
that it was Mr. Lefroy who said that the words " with a
constitution similar in principle to that of the United
Kingdom," in the preamble of the B.N.A. Act, meant
" with a constitution capable of proceeding in a course of
natural and spontaneous development."

I will mention a few Australian and English cases
relating to interpretation of statutes before proceeding to
review the Judicial Committee's decisions in general.

Lord Wright, M.R., said for the Judicial Committee in
James v Commonwealth of Australia (1936) A.C. 578,
that-

" It is true that a Constitution must not be construed in any narrow
and pedantic sense. The words used are necessarily general, and their
full import and true meaning can often only be appreciated when con-
sidered, as the years go on, in relation to the vicissitudes of fact which
from time to time emerge. It is not that the meaning of the words
changes, but the changing circumstances illustrate and illuminate the full
import of that meaning."

The question in the case, the Board had held, was one
of construction " and, in the ultimate resort, must be
determined upon the actual words used, read not in vacuo
but as occurring in a single complex instrument, in which
one part may throw light on another. The Board quoted
Lord Selborne in R. v Burah (1878) 3 A.C. 889 at 904
and 905 as follows-

"The established courts of justice, when a question arises (in regard
to a constitution) whether the prescribed limits have been exceeded,
must of necessity determine that question; and the only way in which
they can properly do so is by looking to the terms of the instrument by
which, affirmatively, the legislative powers were created, and by which,
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negatively, they are restricted. If what has been done is legislation
within the general scope of the affirmative words which give the power,
and if it violates no express condition or restriction by which that power
is limited (in which category would, of course, be included any Act of
the Imperial Parliament at variance with it) it is not for any court
of justice to inquire further, or to enlarge constructively those conditions
and restrictions."

In Case No. 9, Bank of Toronto v Lambe, the Judicial
Committee, per Lord Hobhouse, observed that-

" Questions of this class have been left for the decision of the
ordinary courts of law, which must treat the provisions of the Act in
question by the same methods of construction and exposition which they
apply to other statutes."

Then in Case No. 51, Edwards v A.-G. for Canada
(approved in British Coal Corporation v The King (1935,
A.C. 500)) it was said that-

'Their Lordships do not conceive it to be the duty of this Board-
it is certainly not their desire-to cut down the provisions of the Act
by a narrow and technical construction, but rather to give it a large
and liberal interpretation so that the Dominion to a great extent, but
within certain fixed limits, may be mistress in her own house, as the
provinces to a great extent, but within certain fixed limits, are mistresses
in theirs. "The Privy Council, indeed, has laid down that courts of law
must treat the provisions of the British North America Act by the
same methods of construction and exposition which they apply to other
statutes. But there are statutes and statutes; and the strict construction
deemed proper in the case, for example, of a penal or taxing statute,
or one passed to regulate the affairs of an English parish, would be
often subversive of Parliament's real intent if applied to an Act passed
to ensure the peace, order and good government of a British colony":
see Clement's Canadian Constitution, 3rd Ed., p. 347.'

I state now, preliminarily, a few simple principles relat-
ing to the interpretation of statutes, so well known and
universally admitted that they call for no supporting
citations of authority.

A cardinal rule of inerpretation applicable to all written
instruments, including statutes, is that words must be read
according to their grammatical and ordinary sense. When
amibiguity, obscurity -or manifest absurdity results from
so reading the words of the statute its nature, history and
ends may be regarded for the purpose of resolving the
ambiguity, clarifying the obscurity or overcoming the
absurdity. But unless and until interpretation of the
words has so failed there is nothing to authorize or require
any special construction of the statute by the court.
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If neither interpretation nor construction as mentioned
enable the assignment of any sensible meaning to the
words then those ambiguous, obscure or absurd words
must be rejected.

An ambiguity, obscurity or absurdity, latent in a par-
ticular expression of a statute, may become apparent upon
reference to another expression or part of it, in which case
resort to construction is permissible, 'because the statute
must be read as a whole, unless the independence of the
particular expression is protected by some such expres-
sion as " notwithstanding anything in this Act." It is to
prevent the application of the ordinary rule, that a statute
must be read as a whole, that such non obstante provisions
are enacted.

The process of interpretation may be aided by con-
sideration of such relevant facts and circumstances, exist-
ing when the statute was enacted, as may 'be judicially
noticed by the court, for example, statute law in pari
materia; but this right of resort is intended and per-
mitted as an aid to proper understanding of the words of
the statute as expressed, and not as an invitation or
licence to tamper with words of which the meaning remains
plain after such right of resort has been exercised, for it
is not what Parliament may be assumed to have intended
to say that rules, but what it actually has said.

The Australian Constitution was presented before enact-
ment to the people of the several states of the now
Commonwealth for their approval. Accordingly it has
been held that the Australian statute represents " the
political compact of the whole people of Australia, enacted
into binding law by the Imperial Parliament " and that-
" it is the chief and special duty of this Court faithfully to expound
and give effect to it according to its own terms, finding the intention
from the words of the compact and upholding it throughout, precisely
as framed." (The Engineers' Case, 28 Commonwealth L.R. at p. 142).

Reference to Parliamentary debates in aid of inter-
pretation or construction has never been permitted, and
in Australia the High Court refused to permit citations
from the debates of the Convention which authorized the
,formation of the Commonwealth which, when approved
by the people resulted in the Constitutional Act of that
Commonwealth. (Municipal Council of Sydney v The
Commonwealth (1904) 1 C.L.R. 208.)
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The so-called Fathers of Confederation thought that
there could not possibly be any doubt or difficulty as
between sections 91 and 92 of the B.N.A. Act. They had
in mind two grand divisions into one or the other of which
any enacted law (for they thought in terms of enacted law)
must fall. It must necessarily be a law of either a general
or a local character, that is, it must needs be of a Dominion
character or a provincial character. They had also (a) care-
fully identified, so far as possible, the kinds of local laws
that the provinces might enact, leaving all non-local law
making to the Dominion, and (b) stipulated, in addition,
certain local laws that the provinces were to be deemed
incapable of enacting. Neither the Dominion nor the
provinces were given any authority or jurisdiction, exclu-
sive or otherwise, over any field of law. Each, instead,
was given legislative authority to enact statutes in relation
to matters coming within certain classifications some
whereof might be called fields of law but, even if so, by
far the most whereof certainly could not. Sections 91 and
92 classify, to a large extent, government utilities and
services. The law-making authority, however, was not
over the " field " or classification, but over the matter
(arising in the shape of concrete legislation) which " came
within " and was assignable by the court to the class, or,
if you prefer it so, to the field, whether of service or of law,
as the case might be. The court, so the Fathers thought,
could and would, as each statute, Dominion or provincial,
came before it for judgment, ascertain to what class in
section 91 or 92 the legislation in pith and substance
belonged (i.e. came within) and could and would assign
that statute to its proper class, if necessary, for it might
not be necessary in the case of a matter other than local.
The plan did not fail. It worked well for over twenty
years and then was repealed, not by the Imperial Parlia-
ment but by an Imperial judicial tribunal.

In Case No. 1 (see Annex 3) decided in 1874, Lord
Selborne said, for the Judicial Committee-

"The scheme of the 91st and 92nd sections is this: By the 91st sec-
tion some matters-and their Lordships may do well to assume, for the
argument's sake, that they are all matters except those afterwards dealt
with by the 92nd section-their Lordships do not decide it, but for the
argument's sake they will assume it-certain matters, being upon that
assumption all those which are not mentioned in the 92nd section, are
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reserved for the exclusive legislation of the Parliament of Canada, called
the Dominion Parliament; but beyond controversy there are certain
other matters not only not reserved for the Dominion Parliament but
assigned to the exclusive power and competence of the Provincial legis-
lature in each province. Among those the last (16) is thus expressed:
'Generally, all matters of a merely local or private nature in the
province.'"

Lord Selborne decides that prima facie the legislation
under review comes within section 92 (16) and then turns
to the concluding words of section 91, which are as
follows-

"And any matter coming within any of the classes of subjects
enumerated in this section shall not be deemed to come within the class
of matters of a local or private nature comprised in the enumeration of
the classes of subjects by this Act assigned exclusively to the legislatures
of the provinces."

These words have since been tortured, in violation of their
clear grammatical sense as well as their purpose (which
is to restrict the scope of the 16th classification of sec-
tion 92), so as to make them extend to the whole sixteen
classifications of section 92, but in 1875 Lord Selborne
applied them to their proper purpose. In a case where,
prima facie, legislation came within section 92 (16) he
properly turned from section 92 (16) first to the above
quoted words and thence to the enumerated provisions of
section 91, to see if the legislation being considered,
although prima facie of a local or private nature must, by
reason of the final words of section 91, be deemed not to
be of that nature but, instead, exclusively of a general, viz.,
Dominion nature. Finding nothing in the enumerated
provisions of section 91 within which the words could
come, he completed a perfect application of sections 91
and 92 by finally assigning the provincial legislation under
review to section 92 (16) wherefore it was valid. It may
be well to mention here that it is consistent with this
proper interpretation of sections 91 and 92 that under
section 92 (16) a province may legislate, in a private or
local aspect, within any unoccupied field of legislation that
is open to, but not yet occupied by, the Dominion under
its general, or " peace, order and good government "
powers, subject to the Dominion's power subsequently to
occupy the field and oust the provincial jurisdiction, where-
fore the aforementioned judicially imposed restriction of
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the influence of the Dominion's general, unenumerated
powers has operated in some respects in restriction of pro-
vincial legislative authority as well. Also, to complete
the picture, I would invite attention to those words of
section 91 which were really intended to do what a long
list of later (in my opinion) erroneously decided cases has
ascribed to the quoted concluding words of section 91 as
their office, viz., to secure the paramountcy of the pro-
visions (I contend of all the provisions) of section 91 over
those of section 92. The words are as follows-

" It is hereby declared that (notwithstanding anything in this Act)
the exclusive authority of the Parliament of Canada extends to all
matters coming within the classes of subjects next hereinafter enumerated,
that is to say: &c."

I shall attempt to establish later on a contention that
"the exclusive legislative authority of the Parliament of
Canada" that so extends to the enumerated classes of
matters extends from those opening and only enacting
words of the section which precede the declaratory words
whereby the 29 enumerations are introduced as examples
of the scope of such opening enacting words. Meanwhile
I proceed to exhibit, inter alia, the promised "cold
shouldered " authorities which support my construction of
section 91, but upon which, although none of them have
been overruled, I do not intend for present purposes, to
rely.

In Case No. 2 (see Annex 3) decided in 1875, Sir James
W. Colville delivered the decision. Of the five Privy
Councillors who had sat in Case No. 1 only two sat in
Case No. 2. In principle the case was Case No. 1 all
over again. A provincial Act was in question and, by the
same processes as in Case No. 1 it was held valid.

" Sections 91 and 92," said the Board " purport to make a distribu-
tion of legislative powers between the Parliament of Canada and the
provincial legislatures, section 91 giving a general power of legislation
to the Parliament of Canada, subject only to the exception of such
matters as by section 92 were made the subjects upon which the pro-
vincial legislatures were exclusively to legislate."

The legislation under review they held to be-
" a law relating to a matter of a merely local or private nature

. . . . and therefore one which the provincial legislature was com-
petent to pass unless its subject matter could be distinctly shewn to
fall within one or other of the classes specially enumerated in the 91st
section."
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May I again remind the reader that in such a case
prima facie assigned to section 92 (16) the admission of
its validity as provincial legislation unless, because of the
concluding words of section 91, it must although private
or local in its nature, be deemed to come within some
enumerated provision of section 91, was right, and con-
sonant with the simple- and workable scheme which the
text of sections 91 and 92 provides.

In Case No. 3 (see Annex 3) decided in 1879, Lord
Selborne, along with the same four Privy Councillors as
had sat with him in Case No. 1, had to pronounce upon
the matter that he had, in Case No. 1, only assumed for
argument's sake to be so. A Dominion Act was involved.
He had to decide as to what was the extent of the legis-
lative authority of the Dominion. This was his deci-
sion and that of the Board-

" If the subject matter is within the jurisdiction of the Dominion
Parliament it is not within the jurisdiction of the provincial parlia-
ment and that which is excluded by the 91st section from the jurisdic-
tion of the Dominion Parliament is not anything else than matters com-
ing within the classes of subjects assigned exclusively to the legislatures
of the provinces."

In Case No. 4 (Annex 3) decided in 1880, the Dom-
inion Insolvency Act was atacked as invalid because of its
conflict with section 92 (13) "Property and Civil Rights
in the Province." Neither in this case nor in any other
up to 1880 had any primacy over the general powers of
section 91 been attached to the enumerated powers of
that section. The contest was one between "Bankruptcy
and Insolvency" in section 91 and "Property and Civil
Rights" and "the Administration of Justice" in section
92. The Judicial Committee might have cited the non
obstante clause of section 91 and claimed for "Bank-
ruptcy and Insolvency" paramountcy over anything in
section 92, but, curiously, it did not take that short cut,
but reasoned the matter to a conclusion as follows-

" The answer to these objections is obvious. It would be impossible
to advance a step in the construction of a scheme for the administra-
tion of insolvent estates without interfering with and modifying some
of the ordinary rights of property, and other civil rights, nor without
providing some mode of special procedure for the vesting, realisation,
and distribution of the estate, and the settlement of the liability of the
insolvent. Procedure must necessarily form an essential part of any
law dealing with insolvency. It is therefore to be presumed, indeed it
is a necessary implication, that the Imperial statute, in assigning to the
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Dominion Parliament the subjects of bankruptcy and insolvency, in-
tended to confer on it legislative power to interfere with property, civil
rights, and procedure within the Provinces, so far as a general law
relating to those subjects might affect them."

In Case No. 5 (Annex 3) the Parsons Case, decided
in 1881, the assailed legislation was again a provincial
Act. The contest was between section 91 head 2, "The
Regulation of Trade and Commerce," on the one hand,
and section 92, head 13-" Prop4  and Civil Rights in
the Province," on the other. It is to me that although
the Board held the legislation to be valid as coming
within section 92 (13) " Property and Civil Rights in
the Province " it could have been properly and more con-
veniently assigned to section 92 (16) " Matters of a
merely Local or Private Nature in the Province." I
have a purpose in mentioning this apparently trivial
circumstance. It contributed to far from trivial conse-
quences. Remember the precision with which all decisions
examined up to now have applied the text of the Act in
cases where provincial legislation was held valid as com-
ing within section 92 (16). In such a case, by the text
of the Act-pursuant to the final words of section 91-
unless an enumerated provision of section 91 absorbs the
otherwise provincial legislative power of section 92 (16)
the latter power remains exclusive.

In this case the Board faced a new situation. It had
to deal with a case wherein, as it seemed, section 92 (13)
" Property and Civil Rights," enabled a closer fit than
section 92 (16) " Matters of a Local or Private Nature."
The Board stated in giving judgment that this made no
difference, because, if the legislation concerned did not
come under 92 (13) it did come under 92 (16). It made
no difference to the Citizens Insurance 'Company, or to
Parsons, but, in consequence of the omission of the Board
to hold that assignment of the "matter" to section 92
(13) necessarily entailed resort to the ante- enumeration
(residuary) provisions, instead of the post- enumeration
(final clause) provisions, of section 91 in order to measure
the influence of section 91, if any, over that of section 92,
the decision of the Parsons Case, qua our immediate
enquiry-whether the enumerated provisions -of section 91
have superiority over the unenumerated provisions of that
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section-reads confusingly, and, I think, actually con-
fused all subsequent interpretation of section 91.

Sir Montague Smith, delivering the decision, observed
that-

" The scheme of this legislation as expressed in the first branch of
section 91, is to give to the Dominion Parliament authority to make laws
for the good government of Canada in all matters not coming within
the classes of subjects assigned exclusively to the provincial legislature.
If the 91st section had stopped here, and if the classes of subjects enum-
erated in section 92 had been altogether distinct and different from those
in section 91 no conflict of legislative authority could have arisen. The
provincial legislatures would have had exclusive legislative power over
the sixteen classes of subjects assigned to them and the Dominion Parlia-
ment exclusive power over all other matters relating to the good govern-
ment of Canada. But it must have been foreseen that this sharp and
definite distinction had not been and could not be attained, and that some
of the classes of subjects assigned to the provincial legislatures unavoid-
ably ran into and were embraced by some of the enumerated classes of
subjects in section 91."

There is a slip here. How could this occur upon the
stated hypothesis? "If the 91st section had stopped"
before any of the enumerations of section 91 were written,
which is the hypothesis, the enumerations of section 92
could not " run into " any enumerations of section 91 for
none would have existed. However the decision proceeds-
" hence an endeavour appears to have been made to provide for cases of
apparent conflict; and it would seem that with this object it was declared
in the second branch of the 91st section, 'for greater certainty, but not
so as to restrict the generality of the foregoing terms of this section '
that (notwithstanding anything in the Act) the exclusive legislative
authority of the Parliament of Canada should extend to all matters
coming within the classes of subjects enumerated in that section. With
the same object, apparently, the paragraph at the end of section 91 was
introduced, though it may be observed that this paragraph applies in its
grammatical construction only to No. 16 of section 92."

An error in construction of the terms of section 91 of
the B.N.A. Act was stated in this decision at this point.
It is my belief that to that error-quite immaterial so far
as the case in which it was made is concerned-may be
traced what is now said to be the failure of the scheme of
distribution of legislative authority under the B.N.A. Act
to achieve its intended purpose. The error was this-The
Board failed to notice (the case for decision not being
affected by such failure) that the office of the declaratory
part of section 91-that part which contains the non



31

obstante provision-was to declare an extension to the
enumerated provisions of section 91 of that exclusiveness
which was already, necessarily, present in that residuum
which necessarily under the scheme of distribution of
legislative authority that the B.N.A. Act provides, repre-
sents the full legislative authority of Canada and is
enacted by the opening words of section 91, wherefore the
declaratory part of the section does not exclude, but
borrows from, the general opening words of the section,
whereas the concluding, non-declaratory, " deeming "
enactment of section 91 has a different office-to prevent
provincial enactment as local or private law of any matter,
however local or private, that comes within any of the
enumerated provisions of section 91 and to make it clear
that Dominion enactment in relation to such matters
although in a private or local aspect, is valid.

The words of error were these--
" With the same object " (as that of the declaratory provision of

section 91) " apparently, the paragraph at the end of section 91 was
introduced, though it may be observed that this paragraph applies in its
grammatical construction only to No. 16 of section 92."

I have discussed the error in the words " with the same
object." As to the grammatical construction of the final
paragraph of section 91 the Board was decidedly right,
but, notwithstanding, neither grammar nor the apparent
intent of the Act have stood in the way of subsequent
misconstruction of it.

Up to this stage, fourteen years after confederation had
been accomplished, judicial interpretation had proceeded
in consonance with the London resolutions as embodied
in a legislative text which had been intended to express
the spirit of those resolutions and had, so far, been found
to have done so. Matters of a general character, that is
matters concerning in fact the whole Dominion or more
than one province had not been denied subjection to
Dominion legislative authority and matters local or
private in a province had been held, subject to the final
paragraph of section 91, to be within the exclusive legis-
lative authority of the province. Nor does Citizens Insur-
ance Company v Parsons itself, qua what was decided by
it, make any real inroad upon intended Dominion powers.
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The Board laid down this rule for the construction of a
provincial Act:-

"The first question to be decided is whether the Act impeached in
the present appeal falls within any of the classes of subjects enumerated
in section 92 and assigned exclusively to the legislatures of the provinces,
for if it does not it can be of no validity and no other question would then
arise. It is only when an Act of the provincial legislature prima facie falls
within one of these classes of subjects that the further questions arise, viz,
whether, notwithstanding this is so, the subject of the Act does not fall
within one of the enumerated classes of subjects in section 91, and whether
tl e power of the provincial legislature is or is not thereby overborne."

Although the reference in the foregoing rule to the power
of a provincial legislature being "overborne" (or "over-
ridden," as is sometimes said) is repeated in as general terms
in a score or more of decisions, I cannot agree that any
actual legislative authority of a provincial legislature is ever
overborne or overridden. -Consider the only possibilities.
First, by reason of the declaration of section 91. That
declaration, "for greater certainty, but not so as to restrict
the generality of the foregoing terms of this section" (which
are that the Parliament of Canada may "make laws for the
peace, order and good government of Canada in relation to
all matters not coming within the classes of subjects by this
Act assigned exclusively to the legislatures of the prov-
inces") statutorily interprets every "matter" that "comes
within" any of the 29 enumerations of section 91 as a matter
that does not come within section 92. There is no over-
bearing or overriding in such a case. Second, by reason of
the final paragraph of section 91. This present a "deeming"
clause. Its real purpose I have already suggested. But,
considering it with what I must call its perverted purpose,
it enacts that any matter coming within any of the 29
enumerations of section 91 shall not be deemed to come
within either section 92 (16) or, (misreading the paragraph
to conform with the decisions) within any of the sixteen
classes of subjects of section 92. It is only matters that
come within section 91 that must not be deemed to come
within section 92. This contemplates the reverse of section
91 overbearing or overriding section 92. The Judicial Com-
mittee has insisted, for its purposes, upon reading the para-
graph in question backwards. Assume it to be, as intended,
a restriction upon provincial making of laws under the 16th
classification of section 92, which is the residuary provincial
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classification, and it makes sense and serves a good and
understandable purpose. Reading it otherwise it serves
only as a device for avoidance of the task of properly con-
struing the declaratory words of section 91, including the
non obstante provision thereof, and facing the consequent
reversal of all Privy Council decisions that accord primacy
to the enumerated provisions of section 91 over the "peace,
order and good government" clause, otherwise the general
powers clause of that section.

The decision in the Parsons Case (No. 5) had no im-
mediate effect, nor was there any real reason why it ever
should have any effect, in causing the misconstruction of
section 91. It contained some loose expression, but that
can be said of many excellent decisions, and the Parsons
Case is after all, an excellent decision. It was twelve years
later when some of the things said in the Parsons Case,
severed from their setting, served to divert from its bed the
stream of true interpretation of sections 91 and 92 of the
B.N.A. Act. Four of the five Privy Councillors who had
sat in the Parsons Case sat also in the case next to be con-
sidered, and Sir Montague Smith, who had delivered the
decision in the Parsons Case, delivered the decision in Case
No. 6 as well, from all whereof it should appear that, not-
withstanding any chance utterance in the Parsons Case, no
primacy had as yet been attached to the enumerated pro-
visions of section 91 over its unenumerated provisions.

In Case No. 6, Russell v The Queen, decided in 1882, we
have an assault upon the constitutionality of a Dominion
Act-The Canada Temperance Act. The Judicial Com-
mittee held that -

"The objects and scope of the Act are general, viz., to promote tem-
perance by means of a uniform law throughout the Dominion. They relate
to the peace, order and good government of Canada, and, not to the class
of subjects 'property and civil rights'. Provision for the special application
of the Act to particular places does not alter its character as general
legislation."

Note well that in this case the contest was one between
the "peace, order and good government clause" of section 91
and the "Property and Civil Rights" and other specific
classifications of section 92 and that the general, unenumer-
ated clause of section 91 "overbore" or "overrode" (as the
cases express it) the "exclusive" provincial provisions of
section 92. This decisioh has been much misunderstood. It
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had to stand considerable buffetting in later years at the
hands of Lord Haldane. But it remains as maybe the
best of all examples of proper applications of 'the aspect
doctrine." It was quoted in that connection by Lord Atkin
in the House of Lords in 1938.

Following are several quotations from the decision as
delivered by Sir Montague Smith:-

"The first question to be determined is, whether the Act now in
question falls within any of the classes of subjects enumerated in section
92 and assigned exclusively to the legislatures of the provinces. If it
does then the further question would arise, viz., whether the subject
of the Act does not also fall within one of the enumerated classes of
subjects in section 91, and so does not still belong to the Dominion
Parliament. But if the Act does not fall within any of the classes of
subjects in section 92 no further question will remain, for it cannot
be contended, and indeed was not contended at their Lordships' bar,
that if the Act does not come within one of the classes of subjects
assigned to the provincial legislatures the Parliament of Canada had
not, by its general power 'to make laws for the peace, order and good
government of Canada,' full legislative authority to pass it."

In answer to an argument that the provincial licence
power would be affected if the Dominion's jurisdiction were
upheld Sir Montague Smith observed for the Board-

"It appears to them that legislation of the kind referred to though
it might interfere with the sale or use of an article included in a licence
granted under subsection 9, is not in itself legislation upon or within
the subject of that subsection and consequently is not by reason of it
taken out of the general power of the Parliament of the Dominion."

Further on the decision proceeds to say that-
" Few, if any, laws could be made by Parliament for the peace, order,

and good government of Canada which did not in some incidental way
affect property and civil rights; and it could not have been intended,
when assuring to the provinces exclusive legislative authority on the
subjects of property and civil rights, to exclude the Parliament from the
exercise of this general power whenever any such incidental interference
would result from it. The true nature and character of the legislation
in the particular instance under discussion must always be determined,
in order to ascertain the class of subject to which it really belongs. In
the present case it appears to their Lordships, for the reasons already
given that the matter of the Act in question does not properly belong
to the class of subjects "Property and Civil Rights," within the meaning
of subsection 13. . . . .

"It was lastly contended that this Act fell within subsection 92-
'Generally, all matters of a merely local or private nature in the province'

. . . Their Lordships understand the contention to be that, at
least in the absence of a general law of the Parliament of Canada, the
provinces might have passed a local law of a like kind, each for its
own province, and that, as the prohibitory and penal parts of the Act
in question were to come into force in those counties and cities only in
which it was adopted in the manner prescribed, or, as it was said, 'by
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local option,' the legislation was, in effect, and on its face, upon a
matter of a merely local nature . . . . Their Lordships cannot concur
in this view. The declared object of Parliament in passing the Act is
that there should be uniform legislation in all the provinces respecting
the traffic in intoxicating liquors, with a view to promote temperance
in the Dominion."

Reference to Annex 3 will shew that in Case No. 7,
decided in 1883, Russell v The Queen is explained and
approved and that in Case No. 9, decided in 1887, the
Board " adheres to the view which has always been taken
by this Committee, that the Federation Act exhausts the
whole range of legislative power and that whatever is not
thereby given to the provincial legislatures rests with the
Parliament."

No primacy had yet been attached to the enumerated
provisions of section 91 over the unenumerated provisions
of that section. The blow is struck in the next case to be
discussed. It is done, and the same process is -repeated in
a later decision by, in the first instance, mere unnecessary
mention, without elaboration or argument. Subsequently
there ensues a reference back to the case wherein the
mention was made, as to an authority.

Case No. 11, Tennant v Union Bank, was decided in
1894. The issue was as to the validity of certain provisions
of the Dominion Bank Act. It was held that-

"Section 91, subsection 15, of the British North America Act, 1867,
gives to that Parliament power to legislate over every transaction within
the legitimate business of a banker, notwithstanding that the exercise
of such power interferes with property and civil rights in the province
(see section 92, subsection 13), and confers upon a bank privileges as a
lender which the provincial law does not recognize.

"The legislation of the Dominion Parliament, so long as it strictly
relates to the subjects enumerated in section 91, is of paramount
authority, even though it trenches upon the matters assigned to the
provincial legislature."

For the appellant it was argued that " The real question
is whether the provisions in dispute " (sections 53 and 54
of the Bank Act) " are admissible under the head of Bank-
ing, or whether they relate to property and civil rights in
the province." It was contended that they came within
the latter,-that " sections 91 and 92 must be read together
and the power of the Dominion Parliament in regard to
banking operations must be so exercised as not to interfere
with property and civil rights in the province."
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For the respondent the argument was that the assailed
provisions of the Bank Act related to banking operations
and were within the powers of the Dominion Parliament,
and this, whether or not they came primarily under any
head of section 92. The Dominion power is paramount.
See Cushing v Dupuy.

Now, surely, to such an argument as that of the appel-
lant it would have been a perfect answer to cite the text
of the Act, which authorizes the making of " laws in rela-
tion to" matters and does not condition the power to
make such laws upon any necessity that the laws shall
not " trench upon " or " interfere with " matters that
come under the law making power of another legislature.

Lord Watson delivered the opinion of the Board. After
stating the facts he said that the question turned upon
the construction of sections 91 and 92 of the B.N.A. Act.
He proceeded to state, erroneously, the effect of section
01. He said-

" Section 91 gives the Parliament of Canada power to make laws
in relation to all matters not coming within the classes of subjects
by the Act exclusively assigned to the legislatures of the provinces
and also exclusive legislative authority in relation to certain enumerated
subjects, the fifteenth of which is " Banking, Incorporation of Banks
and the Issue of Paper Money."

By the text of the Act enumerated powers of section
91 are not in addition to the general powers but flow from
them and are examples of them, provided by way of
statutory interpretation expressed in declaratory words.

In subsequent decisions the mentioned erroneous state-
ment is dropped and replaced by one more erroneous.
The opening enacting words of section 91 are referred
to as supplementary to the enumerated classes of sub-
jects to which that section declares that the exclusive
character of such enacting words extends

The contest in 'Case No. 11 was between section 91 (15)
Banking &c, and section 92 (13) Property and Civil
Rights in the Province.

I am now about to quote Lord Watson. To avoid break-
ing continuity I would invite attention in advance to the
fact that section 91 of the Act does not declare, as stated
below by Lord Watson, that
" the exclusive legislative authority of the Parliament of Canada,. shall

extend to all matters coming within the enumerated classes."
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The word used in section 91 instead of "shall extend"
is " extends." The substitution is most important, for the
word extends indicates that the existing necessary exclu-
siveness of the enacted residuary power extends to the 29
declared exemplary enumerations of classes of subjects
which all " come within " the enacted general legislative
powers of the Dominion, whilst the words " shall extend"
imply new creation and distribution of exclusive powers.

I proceed now to quote Lord Watson. He said-
" Statutory regulations with respect to the form and legal effect,

in Ontario, of warehouse receipts and other negotiable documents which
pass the property of goods without delivery unquestionably relate to
property and civil rights in that province, and the objection taken by
the appellant to the provisions of the Bank Act would be unanswerable
if it could be shown that, by the Act of 1867, the Parliament of Canada
is absolutely debarred from trenching to any extent upon the matters
assigned to the provincial legislature by section 92. But section 91
expressly declares that, 'Notwithstanding anything in this Act' the
exclusive legislative authority of the Parliament of Canada shall extend
to all matters coming within the enumerated classes, which plainly indi-
cates that the legislation of that Parliament, so long as it strictly relates
to these matters, is to be of paramount authority."

Lord Watson refers to and approvingly quotes from
Cushing v Dupuy (Case No. 4) which, fourteen years
before, decided the same poitt as that before the Board
in this case without stepping aside to rule, on any wrongly
quoted text or otherwise, as to what should be the
decision in a case not coming under an enumerated class
of section 91. The case before Lord Watson, like that
of Cushing v Dupuy, came under an enumerated power,
so he had no occasion to deal with any other kind of a
case. He had no right to foreclose, in the absence of
any argument at 'all on the matter, such arguments as
those to which this section of this Report is devoted. I
would now ask special attention to the manner in which
that foreclosure was effected. First appears the misquota-
tion " shall extend " for " extends." Then follows the
mere mention of " matters coming within the enumerated
classes." Lastly comes the unnecessary injection of the
emphatic words (as to the legislation of the Dominion
Parliament) "so long as it strictly relates to these matters,"
meaning matters coming within enumerated classes. Here
we have an unreasoned exclusion of the residuary clause-
a subjection of it to enumerations which really proceed
from and depend upon it-and an " authority " to which,
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two years later, in the next case to be reviewed, Lord
Watson can refer back, cite it, as he does, along with
Cushing v Dupuy, and thus firmly and enduringly impose
upon future Boards and Canadian courts a new and
erroneous construction of section 91 of the B.N.A. Act of
so serious a character that it has paralysed many essential
law making activities of the Dominion. The construction
of section 91 that I am at the moment attacking as a
deviation from the text of section 91 of the B.N.A. Act-a
construction that restricts the paramountcy of the pro-
visions of section 91 to the enumerated provisions thereof,
is thus founded by Lord Watson upon Cushing v Dupuy
(Case No. 4) which, if in point at all, is an authority
contra, and upon an obiter dictum of Lord Watson him-
self in Tennant v Union Bank (Case No. 11), which pro-
ceeded upon a recited alteration of the text. That same
construction, as well as Lord Watson's own observation in
Case No. 11, upon which it is solely founded, was and is
in flat conflict with Russell v The Queen (Case No. 6)
which it ignores. That case assigned The Canada Tem-
perance Act to the general, or "peace, order and good
government," provision of section 91 of the B.N.A. Act,
and, notwithstanding, held that the Canada Temperance
Act not being (viewed in its right aspect) an Act in
relation to property and civil rights in a. province, could
effect, (and necessarily could trench upon, invade, over-
bear, override, &c. qua section 92 (13) " Property and
Civil Rights in the Province,") for the very good reason
that the B.N.A. Act does not forbid such affecting, trench-
ing upon &c. &c. Russell v The Queen, therefore, so far
as the present enquiry-whether the paramountcy of the
provisions of section 91 of the B.N.A. Act over those of
section 92 of that Act is confined to the enumerated
provisions of section 91-is concerned, is in conflict with
Lord Watson's doctrine (which the next case to be reviewed
supports) but in consonance with the text of section 91 of
the B.N.A. Act. Russell v The Queen has never been
overruled. Indeed, as already mentioned, Lord Atkin cited
and quoted from it in the House of Lords only a matter of
months ago.
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Case No. 13, the Prohibition Case, was decided in 1896.
The following extracts from the head-note are informative
as to what is to come:-

" The general power of legislation conferred upon the Dominion
Parliament by section 91 of the British North America Act, 1867, in supple-
ment of its therein enumerated powers, must be strictly confined to such
matters as are unquestionably of national interest and importance, and
must not trench on any of the subjects enumerated in section 92 as within
the scope of provincial legislation, unless they have attained such dimen-
sions as to affect the body politic of the Dominion.

" Dominion enactments, when competent, override but cannot directly
repeal provincial legislation. Whether they have in a particular instance
effected virtual repeal by repugnancy is a question for adjudication by the
tribunals and cannot be determined by either the Dominion or provincial
legislature."

"The Canada Temperance Act is valid when duly brought into
operation in any provincial area as relating to the peace, order and good
government of Canada.

" Russell v The Queen, 7 A.C. 829, followed, but not as regulating trade
and commerce."

Having just completed a review of Russell v The Queen,
(Case No. 6) let me, assisted by the foregoing trustworthy
headnote, preview this case, which I am about to review at
considerable length. It follows Russell v The Queen,
strengthening, for the purposes of my argument, the deci-
sion in that case in that it eliminates any possibility that
that case was founded upon any enumerated power of
section 91, such as "The Regulation of Trade and Com-
merce," and it firmly assigns Russell v The Queen to the
general, or " peace, order and good government," power of
that section. But the Prohibition Case (No. 13) does not-
it could not-dispose of the disposition of Russell v The
Queen. It does not-it could not-explain away the fact
that in Russell v The Queen, a Dominion enactment under
the general, unenumerated, "peace, order and good govern-
ment " power of section 91, had been (as the Judicial Com-
mittee, but not I, would express it) allowed to affect, trench
upon, override &c. the "exclusive" provincial "property and
civil rights in the province" power as well as other "exclu-
sive" provincial powers, and this simply because of the
aspect doctrine-that the Canada Temperance Act was not
an Act (in the words of section 91) " relation to property
and civil rights " in any one province, but, instead an Act
in relation to public order in every province. In Russell v
The Queen, properly understood, provincial legislative
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powers were not at all involved. The power under which
the Canada Temperance Act had been passed was one that
had not been distributed to the provinces. The B.N.A. Act,
by sections 91 and 92 distributes authority to enact statutes.
It does not distribute fields of law, nor general jurisdiction
over intoxicating liquor, or other property, or over insur-
ance, or bills of exchange, or patents, or anything else. It
distributes "legislative authority" alone, and it is the aspect
of legislation-its pith, substance, character and purpose
that should rule when one has to determine whether
particular legislation " comes within " section 91 or section
92, as the case may be.

Returning to the headnote of the Prohibition Case, we
first observe that Lord Watson, who, in a former case
(No. 11) had added (by the use of the word " also ")
the enumerated provisions of section 91 to the general
or " peace, order and good government " powers of that
section, in this case adds, on behalf of the Board, the
latter powers to the former, and this is how they have
been treated ever since, as in the four propositions of
Lord Tomlin, quoted by Lord Sankey and set out early in
this review of the authorities. We next observe that
notwithstanding Russell v The Queen, which decision is
followed, the Board hold that

" The general power of legislation conferred by section 91. . . .
must be strictly confined to such matters as are unquestionably of na-
tional interest and importance and must not trench on any of the sub-
jects enumerated in section 92 as within the scope of provincial legisla-
tion unless they have attained such dimensions as to affect the body
politic of the Dominion."

It is hardly necessary, I know, to reiterate that, in my
opinion, this divorcing of the enumerated powers of sec-
tion 91 to which the exclusiveness, as against section 92,
of the powers of the Parliament of Canada extends, con-
stitutes a deviation from the text of section 91. I men-
tion the matter again only as a lead up to the expression
of the conviction that if only this fatal error in construc-
tion of the last mentioned section could be undone noth-
ing much need be done in order to restore the B.N.A. Act
to that state of reasonable satisfactoriness in which it was
before the error was committed. The makers of the Act
conceived, and with reason, that they had designed a
simple scheme of distribution of legislative powers that
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offered little opportunity for doubt as to the Parliament
or legislature whereto any particular matter of legislation
should be assigned. They designed a financial scheme
for the support of the kind of provinces, with the extent of
legislative power, that they thought they had defined.
The involved and unnatural scheme of distribution of
legislative powers invented by and substituted by the
Judicial Committee has caused an undeniable partial
breakdown of the general scheme of Confederation. Un-
anticipated powers and duties have been assigned to the
provinces for which the financial scheme of Confederation
does not collaterally provide either expense monies or
means of attainment thereof. National services-mean-
ing services which the Dominion only can properly or at
all perform-remain, by reason of judicial ban upon
Dominion execution of them, unperformed. Although the
Dominion be willing to pay for them its legal right to do
so is denied. Meanwhile the provinces are rich in legis-
lative jurisdiction but poor in the means of sustaining
it. Such partial indemnity as the Dominion grants them
is granted necessarily by the indirect and legally doubtful
percentage device or as special aid. The provinces, con-
sistenly devoid of income to sustain their state of legisla-
tive grandeur, must needs from time to time knock as
mendicants at the door of the Dominion Treasury. The
makers of Confederation did not intend anything like
that.

The decision of the Judicial Committee delivered by
Lord Watson in the Prohibition Case is mildly describ-
able as extraordinary. At the very outset it says of the
general (or " peace, order and good government ") pro-
visions and the enumerated provisions of section 91 of the
B.N.A. Act,-which latter " are placed under the exclu-
sive jurisdiction of the Federal Parliament by that sec-
tion " that " these sources of jurisdiction are in themselves
distinct and are to be found in different enactments." This
is distinctly not so. There is but one source of jurisdiction
-but one enactment. The enactment is followed by a
declaration which statutorily declares the extension to the
enumerations of the exclusive character of the opening
words of enactment-the " peace, order and good govern-
ment "-or residuary clause of the section.
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Next the decision (passing over without mention the
non obstante provision of section 91, which effectually,
whether I am or am not right in my interpretation of the
effect of the words " legislative authority. . . extends,"
provides at least for the paramountcy of the enumerated
provisions of section 91 over those of section 92) proceeds
to consider the effect of the final paragraph of section 91,
the office whereof, as I have already contended, is really
to limit the scope of the 16th enumeration of section 92.
I quote the decision:-

"'It was apparently contemplated by the framers of the Imperial
Act of 1867 that the due exercise of the enumerated powers conferred
upon the Parliament of Canada by section 91 might, occasionally and
incidentally involve legislation upon matters which are prima facie com-
mitted exclusively to the provincial legislatures by section 92.'

"In order to provide against that contingency the concluding part of
section 91 enacts that
'any matter coming within any of the classes of subjects enumerated
in this section shall not be deemed to come within the class of matters
of a local or private nature comprised in the enumeration of the classes
of subjects by this Act assigned exclusively to the legislatures of the
provinces.'

"It was observed by this Board in Citizens Insurance Co. of Canada
v Parsons, 7 A.C. 108, that the paragraph just quoted 'applies in its
grammatical construction only to No. 16 of section 92.' The observation
was not material to the question arising in that case, and it does not
appear to their Lordships to he strictly accurate. It appears to them
that the language of the exception in section 91 was meant to include
and correctly describes all the matters enumerated in the sixteen heads
of section 92, as being, from a provincial point of view, of a local or
private nature. It also appears to their Lordships that the exception was
not meant to derogate from the legislative authority given to provincial
legislatures by these sixteen sections, save to the extent of enabling the
Parliament of Canada to deal with matters local and private in those
cases where such legislation is necessarily incidental to the exercise of the
powers conferred upon it by the enumerative heads of clause 91. That
view was stated and illustrated by Sir Montague Smith in Citizens
Insurance Company of Canada v Parsons, 7 A.C. at pp. 108, 109, and in
Cushing v Dupuy, 5 A.C. 409, 415, and it has been recognized by this
Board in Tennant v Union Bank of Canada, 1894, A.C. 31, 46, and in
Attorney-General of Ontario v Attorney-General for the Dominion,
(1894) A.C. 189, 200."

I have to question the preceding quotation both as to
fact and law.

My opinion as to the true office of the final paragraph
of section 91 has been already stated. Lord Watson is
using it in this decision, instead of the non obstante pro-
vision of section 91 (to which he had properly resorted in
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previous decisions) so that he may justify the imposition
upon the Dominion for the first time by this decision of
the restriction that is expressed by the italicized words
near the end of the quotation. If he had even quoted the
non obstante provision it would have exposed the italicised
words as a deviation from the text of section 91. I now
quote the non obstante provision of section 91:-

" It is hereby declared that (notwithstanding anything in this Act)
the exclusive legislative authority of the Parliament of Canada extends
to all matters coming within the classes of subjects next hereinafter
enumerated."

The legislative authority that the Imperial Parliament
meant " the Parliament of Canada to have was not that

emasculated authority to enact necessarily incidental
legislation which Lord Watson invents and states by his
words quoted from his decision. It was, instead, that
unrestricted and exclusive authority to make laws, whether
or not derogating laws, in relation to (at least) " all mat-
ters coming within " the enumerated provisions of section
91. notwithstanding anything in this (the B.N.A.) Act,"
which authority the Imperial Parliament not only "meant,"
but, in the most precise and binding terms expressed.

I have to comment also as to the extent of the application
of, as distinguished from the effect of, the final paragraph
of section 91. In the Parsons Case (No. 5, Annex 3) the
Board had observed " that this paragraph applies in its
grammatical construction only to No. 16 of section 92."
It was only a passing reference, but a correct one. The
case was not one in which it mattered whether or not it
was correct. But, for Lord Watson's purposes in the Pro-
hibition Case it did matter, for unless the paragraph
applied Lord Watson was driven back to where he did not
want to go-to the non obstante clause. I desire to analyse
the paragraph, so I quote it again. It commences a new
sentence with the word " And." It is not, as are the
enumerations, part of the declaratory provision. It con-
tains ordinary words of enactment. Here it is:-

" And any matter coming within any of the classes enumerated in this
section shall not be deemed to come within the class of matters of a local
or private nature comprised in the enumeration of the classes of subjects
by this Act assigned exclusively to the legislatures of the provinces."
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Now here is No. 16, which is a class comprised in an
enumeration of sixteen classes of subjects by the Act
assigned exclusively to the legislatures of the provinces:-

"16. Generally all matters of a merely
local or private nature."

It is the only general class in the whole sixteen. It affords
no guide as to the "laws" that may be "made" in relation
to "matters" that may "come within" it. But, reading the
final paragraph of section 91 as I read it (and in so reading
it I am influenced by the fact that the only other purpose
that it can serve is already served by the non obstante
clause) that final paragraph indicates what kind of laws
shall not be deemed to come under No. 16 of section 92.

So far as grammar is concerned there is no room for
argument. If Lord Thring, who drafted the B.N.A. Act for
the London Conference, had wanted to say what Lord
Watson says that the final paragraph of section 91 says, he
would have struck out of the paragraph the words " the
class of matters of a local or private nature comprised in
the enumeration " and substituted the one simple word
" any.")

Note the following other uses of the words "class" and
"classes" in section 91:

1.-"the classes of subjects by this Act assigned exclusively to the
legislatures of the provinces." (Opening words of section 91.)

2.-"the classes of subjects next hereinafter enumerated (Declaratory
words of section 91).

3.-"Such classes of subjects as are expressly excepted in the enumer-
ation of the classes of.subjects by this Act assigned exclusively
to the legislatures of the provinces." (Section 91, No. 29.)

The meaning of the words "the enumeration of the classes
of subjects" in section 91 (29) is the whole 29 classes taken
together, and the "classes . . . expressly excepted in the
enumeration" are the few excepted classes. The final para-
graph of section 91 begins immediately next to 91 (29).
They contain identical phrases. If, then, "the enumeration
of the classes" means all the 29 classes of section 91 in
section 91 (29) it must mean all the 16 classes of section 92
in the final paragraph of section 91 and the class comprised
in the enumeration of the classes in that final paragraph
must be the one easily identifiable class already identified,
and that only.
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I have to apologize for labouring such a plain case. My
reason for it is that the decision in the Prohibition Case
establishes-it had to, else it could not have been written-
that that the final paragraph of section 91 applies to all
sixteen of the classes of section 92 and not only to No. 16 of
these classes.

I have to comment further, with continued relation
to my quotation some pages back from Lord Watson's
decision in the Prohibition Case, that his view that only
legislation " necessarily incidental to the exercise of the
powers conferred " upon Parliament by the enumerative
heads of section 91 may be enacted in derogation from
provincial powers, for which he cites several decisions,
is not supported by these decisions. They are Nos. 4, 5,
11 and 12.

Sir Montague Smith, in Cushing v Dupuy (Case No.
4) (decided in 1880), did not even cite or mention the
concluding words of section 91, nor does he seem to have
considered even the effect of the words " notwithstand-
ing anything in this Act," to which, rightfully, the
paramountcy of the enumerated heads of section 91 over
those of section 92 is attributable. In 1880 the heresy of
attributing undue sanctity to the enumerated heads of
section 91 had not yet arisen. At that time Legislation
either did or did not come under section 91 as a whole.
In that case (in which, per Sir Montague Smith, the
contention that the Insolvency Act was ultra vires because
it interfered with property and civil rights in Quebec was
"very faintly argued"), Sir Montague concluded that
it "is to be presumed,-indeed it is a necessary implica-
tion," that the B.N.A. Act, "in assigning to the
Dominion Parliament, the subjects of bankruptcy and
insolvency, intended to confer on it legislative power to
interfere with property, civil rights and procedure within
the provinces, as far as a general law relating to those
subjects might affect them.." Further, when, in 1881, Sir
Montague Smith (who, in Cushing v Dupuy, had cited
the section containing the words "notwithstanding any-
thing in this Act" which ensure the exclusiveness of the
enumerated heads of section 91, but had not relied upon
them), wrote the decision in Citizens Insurance Company
of Canada v Parsons (Case No. 5) he did not even then
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stress the words " notwithstanding anything in this Act,"
but assumed that " it must have been foreseen " that
" some of the classes of subjects assigned to the pro-
vincial legislatures unavoidably ran into and were
embraced by some of the enumerated classes of subjects
in section 91 " and that the second branch of that section,
beginning with " for greater certainty " was written " to
provide for cases of apparent conflict."

As to Tennant v Union Bank (Case No. 11) I shall
say very little because I have already reviewed it. Even
that case-one of Lord Watson's own-does not support
the "necessarily ancillary" adornment that Lord Watson
sets up in the Prohibition Case. Nor does the Voluntary
Assignments Case (No. 12) which, from beginning to end
is devoid of any materiality to the proposition for which
it is cited. At page 200, it mentions the "necessarily
ancillary" doctrine, but in a completely foreign connec-
tion. My researches have revealed a destitution of former
authority for Lord Watson's decision in the respect under
discussion. But-it is the law. The text of the B.N.A.
Act has been as effectually changed by it as it could have
been by the Imperial Parliament itself.

Lord Watson's attention is next directed to consideration
of the general, that is, unenumerated legislative powers of
the Dominion Parliament, and he recites part of the declara-
tion of section 91, omitting the non obstante provision, as
follows-

" The general authority given to the Canadian Parliament by the
introductory enactments of section 91 is 'to make laws for the peace, order
and good government of Canada in relation to all matters not coming
within the classes of subjects by this Act assigned exclusively to the legis-
latures of the provinces;' and it is declared, but not so as to restrict the
generality of these words, that the exclusive authority of the Canadian
Parliament extends to all matters coming within the classes of subjects
which are enumerated in the clause. There may, therefore, be matters not
included in the enumeration, upon which the Parliament of Canada has
power to legislate because they concern the peace, order and good govern-
ment of the Dominion. But to those matters which are not specified among
the enumerated subjects of legislation the exception from section 92 which
is enacted by the concluding words of section 91 has no application, and,
in legislating with regard to such matters the Dominion Parliament has
no authority to encroach upon any class of subjects which is exclusively
assigned to provincial legislatures by section 92. These enactments appear
to their Lordships to indicate that the exercise of legislative power by the
Parliament of Canada in regard to all matters not enumerated in section 91
ought to be strictly confined to such matters as are unquestionably of



47

Canadian interest and importance and ought not to trench upon provincial
legislation with respect to any of the classes of subjects enumerated in
section 92. To attach any other construction to the general power which,
in supplement of its enumerated powers, is conferred upon the Parliament
of Canada by section 91 would, in their Lordships' opinion, not only be
contrary to the intendment of the Act, but would practically destroy the
autonomy of the provinces. If it were once conceded that the Parliament
of Canada has authority to make laws applicable to the whole Dominion
in relation to matters which, in each province, are substantially of local
or private interest, upon the assumption that these matters also concern
the peace, order and good government of the Dominion, there is hardly a
subject enumerated in section 92 upon which it might not legislate, to the
exclusion of the provincial legislatures."

The preceding quotation completes the subjection of the
general powers of the Dominion Parliament to the statutory
instances of them. "In legislating with regard to such
matters" (those which come under the general as distin-
guished from the enumerated powers) "the Dominion Par-
liament has no authority to encroach upon" (or "to trench
upon") "any class of subjects which is exclusively assigned
to provincial legislatures by section 92."

No fault can be found with the requirement of the decis-
ion that the subject matter of Dominion legislation under
its general powers must be "of Canadian interest and im-
portance." Of course. It must be a law in relation to the
peace, order or good government of Canada, and.as such it
is necessarily of Canadian interest and importance. But the
preceding reference to "the general power which, in supple-
ment of its enumerated powers, is conferred upon the Parlia-
ment of Canada" is rather hard to bear, in view of the terms
of the text of section 91, and I dislike Lord Watson's
assumption of the guardianship of the autonomy of the
provinces. His proper function was merely that of an inter-
preter of the meaning of the words of a statute. When the
London Conference framed its terms and the Imperial
Parliament enacted them the true guardians of the
autonomy of the provinces had done, in their way, what
Lord Watson was later presuming, without the necessary
equipment, to do in his way. The kind of an Act into which
he and such other members of the Board as had concurred
with him had converted the B.N.A. Act might be capable of
producing the dire consequences feared by them, but not
that Act as enacted and properly interpreted. Restrained
by the " aspect " doctrine, no " matter " that was " in each
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province substantially of local or private interest," could at
the same time "also concern the peace, order and good gov-
ernment of the Dominion," in the sense which that doctrine
insists upon.

I cannot follow Lord Watson's references to "matters" as
if there could be dual legislation in relation to the same
" matter " or that rightful exercise of jurisdiction under
section 91 can result in "trenching" on section 92. To my
mind a matter is within section 91 or section 92, or out of it,
and if the matter is within the one section it is because the
text of the Act has so completely excluded application to it
of the other section that trenching upon it is impossible.
There is nothing to trench upon. If the matter, the subject
matter-of impeached Dominion legislation is, in its pith
and substance local or private in each province it cannot
also concern the peace, order and good government of the
Dominion, because coming within section 92, if it does so,
it is there only because the text takes it out of section 91.

There is very little in Lord Watson's rhetorical reference
to there being "hardly a subject enumerated in section 92"
upon which the Dominion might not assume to legislate
unless section 91 be construed as he construed it. As a
matter of fact, at least in our day, conflict between
Dominion and provincial jurisdiction occurs only with
relation to sections 92 (13) and 92 (16) and what could
possibly impel the Dominion to assume authority to enact
laws in relation to any of the other 14 unfitting classes of
section 92?

The exclusiveness of the legislation of the Dominion
Parliament is nowhere enacted in section 91, (as it is
enacted for provincial legislatures by section 92), but is
properly taken for granted as necessarily existent, because,
since the legislative power of the provinces is exclusive and
definite and the legislative power of the Dominion consists
of a residuum of all that power which the provinces have
not, the Dominion power is necessarily as exclusive as that
of the provinces, and, in a sense is expressly exclusive,
because as expressed it is exclusive. Hence the declaration
that it extends, instead of an enactment that it shall extend
to the enumerative provisions. In other words, all
Dominion legislative powers, according to the text, are



49

exclusive, and all decisions to the contrary are in conflict
with the terms of section 91 of the B.N.A. Act.

I have now finished reviewing the Provincial Prohibition
Case (No. 13, Annex 3). I have yet to sum up the havoc
wrought by it and to suggest in what respects the decision
of it does not accord with the text of the B.N.A. Act. In
my opinion that decision is in conflict with the text of that
Act in that-

1. It cuts off the enumerated provisions of section 91
from the influence of the parent introductory words of the
section.

2. It sets up that the exclusiveness of the enumerated
provisions of section 91 is produced by the final paragraph
of section 91, whereas the same is produced by the prior
declaration and non obstante clause of the section.

3. It moulds the final paragraph 'of section 91 so as to
make it fit the necessities of paragraph 2, next preceding,
reading its words for that purpose as applying to all '16
of the enumerated provisions of -section 92, instead of, in
compliance with the text, to the 16th of such provisions
only, thus converting a provision limiting the scope of
provincial enacting power into one limiting the scope of
Dominion enacting power.

4. It moulds a text that gives to at least the enumerated
provisions of section 91 paramountcy over all the pro-
visions of section 92, notwithstanding anything in the Act
into one that only "occasionally and incidentally" accords
(where necessary as well as incidental) legislative para-
mountcy to such enumerated provisions of section 91 over
those of section 92.

5. It holds, upon the false footing thus built, that the
Dominion Parliament may enact, under its general, or
" peace, order and good government " powers, in extra-
ordinary circumstances only, and without exclusiveness or
paramountcy.

I quote the text of section 91, following upon the words
of enactment-the authorization to make laws for the
peace, order and good government of Canada, never after
repeated in the section, but immediately followed by a
statutory rule of interpretation, expressed in declaratory,

71054-4
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as distinguished from enacting, terms as follows: "and
for greater certainty, but not so as to restrict the generality
of the foregoing terms of this section, it is hereby declared
that (notwithstanding anything in this Act) the exclusive
legislative authority of the Parliament of Canada extends
to all matters coming within the classes of subjects next
hereinafter enumerated."

Following upon the decision of the Provincial Prohibi-
tion Case (No. 13, Annex 3) decided in 1896, for a period
of twenty-five years the foregoing principles of construc-
tion applicable to the B.N.A. Act which Lord Watson
enunciated in that case, (most whereof, in my opinion,
are in conflict with the text of that Act) ruled as enunciated
all Canadian courts and continued to receive the approval
of the Judicial Committee of the Privy Council. Then in
1921, an inconsistent statement was made in the decision
which I proceed now to cite and review.

Case No. 41 (Annex 3) Canadian Pacific Wine Co. v
Tuley, was decided in 1921, by the following powerful
Board: The Lord Chancellor, Viscount Birkenhead; Vis-
count Haldane, Lord Buckmaster, Lord Carson and Sir
Louis Davies. The case was one wherein it was contended
on an appeal from British Columbia that the Convictions
Act of that province was ultra vires as an attempt to
enact criminal law.

Viscount Birkenhead, L.C., observed that-
"It was contended at the Bar that this statute was ultra vires of

the provincial Legislature, on the ground that it was an attempt to
enact provincial legislation for "criminal law," including procedure in
criminal matters, within the words of section 91, head 27, of the British
North America Act. But that section only declares that it is to be
lawful for the Sovereign, with the advice of the Dominion Parliament,
to make laws for the peace, order and good government of Canada
generally, in relation to all matters not coming within the classes of
subjects by the Act exclusively assigned to the Legislatures of the
provinces, and the enumerations of matters which follows in section 91
to which the exclusive authority of the Dominion Parliament extends is
only a declaration that certain subjects fall under this description."

Nothing else in the case is at present material. It will
have been noticed that Viscount Birkenhead's construc-
tion of the enumerated provisions of section 91 as "cer-
tain subjects" which are declared by that section to " fall
under the description" of " laws for the peace, order and
good government of Canada generally " &c. is one that
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I have been supporting as a true construction of the text
of the Act. I submit that from that construction it must
follow, in reason, that any exclusive character, as against
the provisions of section 92, and any incidental para-
mountcy, that appertains to the enumerated provisions
which " fall under this description " appertains as fully
to the unenumerated provisions whose exclusive character,
by the text, extends to the enumerated provisions.

In that event three of the four propositions of Lord
Tomlin (in Case No. 52, Annex 3) which Lord Sankey
adopted and restated in the Aeronautics Case (No. 56,_
Annex 3) and which I mentioned and quoted early in the,
present review, would be unsound. But Case No. 41 (just
reviewed) did not disturb the current of authority. I have
not noticed it as quoted in any subsequent case, whilst in
Cases Nos. 42, 44, 47, 52, 54, 56, 58, 62, 63 and 64 (all in
Annex 3) the principles stated and supported by Lord
Watson (Case No. 13), Lord Tomlin (Case No. 52) and
Viscount Sankey L.C. (Case No. 56) more or less controlled
the decisions.

Lord Atkin, in the P.A.T.A. Case (No. 54), decided in
1931, also referred to the enumerations of section 91 as
" particular instances of the general powers assigned to the

Dominion," but he did not in that case follow up, nor has

he ever followed up, his words to their necessary conclu-

sion. Indeed, there are few stronger pronouncements in

the books, derogating from Dominion legislative power,

than his decision in the Weekly Rest Case (No. 62)
decided in 1936.

I conclude this section with a pertinent quotation of

F. R. Scott in the Queen's Quarterly, Autumn, 1930,
wherein, writing upon " The Privy Council and Minority
Rights," he says-

"What the Privy Council has done in our constitution is to safe-

guard not minority rights, but provincial rights. An elaboration of this

statement is not possible here, but it may be stated with little fear of

contradiction that the Privy Council has carried its protection of pro-
vincial claims so far that to-day we have in Canada a distribution of

legislative powers quite unlike that which was agreed upon at confedera-

tion, and one which, by its undue enlargement of the provincial sphere,
considerably weakens the efficient and harmonious structure of our Con-

stitution."

71054-41
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THE RESIDUARY CLAUSE OF SECTION 91
OF THE. B.N.A. ACT

Section 91 of the British North America Act, 1867,
consists of four branches.

First in order there are its opening words, which undoubt-
edly are enacting words, as follows-

" It shall be lawful for the Queen, by and with the advice and consent
of the Senate and House of Commons, to make laws for the peace, order
and good government of Canada in relation to all matters not coming
within the classes of subjects by this Act assigned exclusively to the
legislatures of the provinces;"

Second in order there are its words next following those
just quoted. These are undoubtedly declaring words. I
suggest that there was a purpose, to appear in due course,
in shifting to the words of declaration that follow-
" and for greater certainty, but not so as to restrict the generality of the
foregoing terms of this section, it is hereby declared that (notwithstanding
anything in this Act) the exclusive legislative authority of the Parliament
of Canada extends to all matters coming within the classes of subjects
next hereinafter enumerated, that is to say:-"

Third in order come the 27 enumerated classes of subjects
mentioned in the declaration. It is not necessary to set
them out. But it is necessary to note that the text of the
section requires that they be read as matter provided only
" for greater certainty," of something preceding, to wit,
" the foregoing terms," that they must not be used so as
to restrict the generality of such terms, that they are not
enacted in the ordinary sense, but are afloat in the section
following upon a declaration not that they have any
exclusiveness of their own, but that " the exclusive legisla-
tive authority " which the Parliament of Canada has
"extends," not to them, but to such subject matters of
legislation as may " come within " them. In short, the
text, carefully scrutinized, presents the enumerated classes
of subjects as examples of the scope of the opening enacting
words of the section.

Fourth and last in order, right after the last of the
enumerations, we meet the last paragraph of the section
and note that it reverts to words of formal enactment, as
follows-

" And any matter coming within any of the classes of subjects enumer-
ated in this section shall not be deemed to come within the class of
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matters of a local or private nature comprised in the enumeration of the
classes of subjects by this Act assigned exclusively to the legislatures of
the provinces."

The last three of the these four branches of section 91
are discussed elsewhere in this Report and so are the first
to some, but not yet to a sufficient, extent.

The two phrases " may make laws for the peace, order
and good government " and " may make laws for the peace,
welfare and good government " have been interchangeably
used by Imperial draftsmen for hundreds of years to express
the grant of full and general authority to enact except as
expressly or necessarily in the circumstances restricted. The
oldest instance that has come under my notice was in 1689.
An Order in Council dated " At the Court of Kensington,
the 31st of December, 1696 " expressing the 'Sovereign's
approbation of certain statutes passed in " the General
Assembly of His Majesty's Island of Montserrat," refers
to his Royal Commission of October 26th, 1689, whereby
he had authorized " the Governor, Councils and Assem-
blies " of the Leeward Charibee Islands " to make, consti-
tute and ordain laws, statutes and ordinances for the public
peace, welfare and good government of the said Islands."

The Royal Proclamations, the commissions of all colonial
governors, the constitutional statutes of colonies, in so far
as any of these related to the making of laws, all ran in
the same terms. Up to 1867 the sole source of jurisdiction
to enact any kind of statute of the provinces which entered
Confederation was a Royal Proclamation or Commission
or an Imperial statute authorizing the making of laws for
the peace, order and good government or for the peace,
welfare and good government of the colony concerned.
Back to Cornwallis in 1749 for the Maritime provinces,
back to Murray in 1760 for Quebec and Ontario, and for-
ward again to 1867, all the enacted laws were founded on
the words mentioned and on no others. They were used in
the Quebec Act, with no others, in 1774. The same as to
the Constitution Act in 1791, the Union Act in 1840 and
the British North America Act in 1867, save that in the
latter Act the first of a federal character, enumerated pro-
visions were provided, seemingly, according to the text, as
statutory interpretations of the scope of the ancient general
words.
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The history of the clause as part of the B.N.A. Act is as
follows: The Quebec Resolutions adopted at the Quebec
Conference of 1864 were rejected, except by the province of
Canada, but, at the London Conference which met in
1866-7 to produce and secure a satisfactory form of statute
whereunder a union already resolved upon might be put
into effect, the particular Quebec resolutions that dealt
with the distribution of legislative power as between the
Central and the provincial legislatures were revived,
changed in some important respects and carried anew.
These London Resolutions were intended as, and they are,
the basis of the B.N.A. Act. The London resolution upon
which section 91 of the Act was built is No. 28. It aimed
at investing the Dominion Parliament with power to make
laws and " especially " laws respecting matters coming
within the classes enumerated in that resolution, one
whereof (class 36) is " all matters of a general character
not specially and exclusively reserved for the local legis-
latures." The London 'Conference, after preparing the
London Resolutions under the Chairmanship of Macdonald
and adopting them en bloc, adjourned on December 24th,
1866, over the holidays, and, early in January, 1867, resumed
its sittings under the Chairmanship of Lord Carnarvon, the
,Colonial Secretary. It met thereafter for some weeks and
during the course of its work prepared seven drafts, all
available, of what became the B.N.A. Act. The Confer-
ence was assisted, towards its end, by Lord Thring as expert
draftsman. We find the general provision with which
London Resolution No. 28 commences, linked with class 36
of that resolution, at the commencement of section 91 of
the B.N.A. Act. It is reinforced by a provision forbidding
detraction from the generality of its terms in consequence
of the accompanying recital of particulars, as to the whole,
"notwithstanding anything in this Act." I suggest that
the facts stated, when connected with those next to be
stated, are provable in law as aids to proper construction
of the meaning of section 91 of the B.N.A. Act.

The first recital of the Preamble of the B.N.A. Act is
that " the Provinces of Canada, Nova Scotia and New
Brunswick have expressed their desire to be federally
united," &c. It has been patently impossible to link up
this recital with the Quebec Resolutions, which were
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accepted and adopted by only one-Canada-of the three
original provinces of the Confederation. The other two
had expressly rejected them in their Houses of Assembly,
although in New Brunswick they had been approved by
the Legislative Council. The situation is different, how-
ever, qua the London Resolutions, the 67th whereof
invokes the Imperial Parliament to enact a Bill based on
them. A Bill based on them was prepared by the London
Conference, acting in association with the Imperial Gov-
ernment, and that Bill was enacted as the B.N.A. Act.
Since the Act recites an intent to provide according to
request, that which is provided (the legislation) should be
read, if possible, I suggest, so as to accord with the request,
and if this be so the request must be read. It is in these
terms-

" 67. The sanction of the Imperial Parliament shall be sought for the
union of the provinces on the principles adopted by this convention."

On December 4th, the opening day of the London
Conference, Macdonald the 'Chairman, for the Conference,
had notified the Earl of Carnarvon, Secretary of State for
the Colonies, that the Conference had met on that day.
He gave particulars of the names of the delegates and
of their provinces and of the name of the Secretary of the
Conference.

On December 25th, Macdonald again wrote the Earl that
the Conference had " adopted by the unanimous vote of
the Provinces a series of Resolutions " which he would
transmit the following morning.

On December 26th Macdonald wrote to Earl Carnarvon
the following letter-

Westminster Palace Hotel,
London, December 26, 1866.

My Lord-
I have the honour to transmit to you by desire of the Conference

of Delegates from Canada, Nova Scotia and New Brunswick, a series of
resolutions. They submit those resolutions for the favourable considera-
tion of Her Majesty's Government with a view to the early introduction
of a Bill into the Imperial Parliament based upon them. . . .

(Sgd.) JOHN A. MACDONALD.

The Earl, on December 28th, 1866, acknowledged receipt
of the resolutions, adding-

" I will communicate with you as soon as I have sufficiently mastered
the changes introduced, to fix a meeting with yourself and the Delegates."
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Thereafter, over a period of many weeks the various
draft Bills were prepared.

The first three of the London Resolutions shew the kind
of Government and Parliament that had been requested-
that general matters were to be dealt with by the Dominion
and local matters, only, were to be dealt with by the
provinces.

The three resolutions appear in practically the same
terms and by the same numbers among those previously
passed at Quebec. The second is the most pertinent for
present purposes. Concerning it Macdonald said at the
Quebec Conference (Pope's Confederation Documents

pp. 54-55).
"The primary error at the formation of their " (The United States of

America's) " constitution was that each state reserved to itself all sovereign
rights, save the small portion delegated. We must reverse this process
by strengthening the General Government and conferring on the provincial
bodies only such powers as may be required for local purposes. All sec-
tional prejudices and interests can be legislated for by local legisla-
tures. . . . Our constitution must be based on an Act of the Imperial
Parliament, and any question as to overriding sectional matters deter-
mined by-' Is it legal or not?' The judicial tribunals of Great Britain
would settle any such difficulties should they occur." Then (at page 58
of Pope) "The preliminary question for us to consider is, what powers
should be reserved to the General Legislature and what given to the
Local Legislatures. That must be considered before we enter upon the
subject of constitution."

Macdonald's remarks were followed (Pope p. 59) by a
motion of Brown, substantially in the terms of the second
of the Quebec, and as well of the London, resolutions,
which calls for " a general government charged with
matters of common interest to the whole country, and
Local Governments for each of the Canadas and for the
Provinces of Nova Scotia, New Brunswick and Prince
Edward Island, charged with the control of local matters
in their respective sections." The resolution was carried
unanimously.

The second of the London Resolutions (which replace
those of Quebec; see the sixty-seventh London Resolu-
tion) is in the same terms, omitting Prince Edward Island.
" Government " in the Resolution obviously means system
of government, including a Parliament and Legislatures.

At the opening of the Quebec Conference Macdonald
had said-
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" We must reverse this (United States) process by establishing 'a
strong central government to which shall belong all powers not specially
conferred on the provinces."

And Tupper, on October 24th, had said-
" Those who were at Charlottetown will remember that it was

finally specified there that all the powers not given to local, should be
reserved to the federal, government. This was stated as being a prominent
feature of the Canadian scheme, and it was said then that it was desirable
to have a plan contrary to that adopted by the United States. It was a
fundamental principle laid down by Canada and the basis of our
negotiations."

And Brown, speaking at Toronto (See p. 119 et seq of
Gray on the Confederation of Canada), said, after the
Conference-

" As the only practicable scheme, and as, in his opinion, the best,
they adopted the plan of constituting a general administration and
general legislature, to which should be committed matters common to all
the Provinces, and local governments and legislatures for the several
sections, to which should be committed matters peculiar to their several
localities. By committing all purely local matters to local control, they
secured the peace and permanence of the new confederation much more
effectually than could possibly have been hoped for from a legislative
union. . . .

" While on the one hand all matters of a general character and
common to all the Provinces are to be committed to the general govern-
ment, so, on the other hand, all matters of a local character will be com-
mitted to the local governments. The separate powers to be exercised by
each will be clearly defined in the Constitution Act to be passed by the
British Parliament, so that there will be no danger of the two bodies
coming into collision. . . . In the government to be formed under
this new constitution while we have committed to the local governments
all that necessarily and properly belongs to the localities, we have reserved
for the general government all those powers which will enable the legisla-
tive and administrative proceedings of the central authority to be carried
out with a firm hand."

At the time when the discussions just referred to were
proceeding in 'Canada an adjoining English speaking nation
was, and had been for years, engaged in fratricidal war,
which had resulted, as was claimed, from the location in
the states, instead of in the union-the central power-of
that nation, the residuum of power. It was not upon the
since judicially exalted enumerated provisions of Resolu-
tion 29 of the Quebec Conference (which in due course
transmigrated into section 91 of the B.N.A. Act) that the
Fathers of Confederation at Charlottetown, Quebec and
London relied to buttress the future Dominion against a
like fate, but upon the residuary provision, since con-
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tumeliously dealt with, as shall be shown. Search of the
pre-confederation discussions, whether in any of the con-
ferences, or in any of the provincial parliaments, or in the
Imperial Parliament, or in any of the speeches of public
men of the time, or in any of the histories of the time will
fail to reveal a single word said in support of the concep-
tion which is now by judicial decree the root principle of
interpretation of section 91 of the B.N.A. Act-that in the
distribution to the Central Parliament of its share of legis-
lative jurisdiction the enumerated provisions were to out-
rank, to have primacy over, the general provision which
was to distribute to that Parliament legislative authority
to make laws for the peace, order and good government of
Canada in relation to all matters not coming within such
local law making authority as was distributed exclusively
to the provinces. Nor is this else than ought to be expected.
The Quebec Resolutions (No. 29) and the London Resolu-
tions (No. 28) alike exhibit, in terms, the enumerations of
the Dominion's powers as examples of things coming within
the proposed general gift of legislative authority to the pro-
posed Central Parliament, and so does section 91 of the
B.N.A. Act, properly construed.

I shall express my opinion as to how that section should
be construed a little later on.

The view of the British Government concerning the
Quebec Resolutions, which for the purposes of the imme-
diate enquiry are sufficiently like those of London to be
relevant, was, as expressed to Governor General Monck
by Mr. Cardwell, then Colonial Secretary, that it appeared
to Her Majesty's Government that-

"The point of principal importance to the practical well-working of
the scheme, is the accurate determination of the limits between the
authority of the central and that of the local legislatures, in their relation
to each other. . . . Precautions have been taken which are obviously
intended to secure to the central government the means of effective action
throughout the several Provinces, and to guard against those evils which
must inevitably arise if any doubt were permitted to exist as to the
respective limits of central and local authority. They are glad to observe
that although large powers of legislation are intended to be vested in local
bodies, yet the principle of central control has been steadily kept in view.
The importance of this principle cannot be overrated. Its maintenance is
essential to the practical efficiency of the system, and to its harmonious
operation both in the general administration and in the governments of the
several Provinces."
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Mr. Cardwell expressed the view.of the Imperial Govern-
ment of 1864 as to the Quebec Resolutions. Lord Carnarvon,
Colonial Secretary in 1867, expressed in the House of Lords
the view of the Imperial Government of that year as to
the British North America Act, 1867, based as it was upon
the London Resolutions and framed by the same hands as
had framed the Resolutions, but with the advantage of the
Colonial Secretary's presence as Chairman whilst the Con-
ference was engaged in the preparation of the Bill that
became that Act. Lord Carnarvon said-

"The real object which we have in view is to give to the Central
Government those high functions and almost sovereign p6wers by which
general principles and uniformity of legislation may be secured in those
questions that are of common import to all the provinces; and, at the
same time, to retain for -each Province so ample a measure of municipal
liberty and self-government as will allow, and indeed compel, them to
exercise those local powers which they can exercise with great advantage
to the community. . . . In closing my observations upon the dis-
tribution of powers I ought to point out that, just as the authority of the
Central Parliament will prevail whenever it may come into conflict with
the local legislatures, so the residue of legislation, if any, unprovided for
in the specific classification which I have explained will belong to the
Central body. It will be seen under the 91st clause that the classification
is not intended 'to restrict the generality' of the powers previously given
to the Central Parliament, and that those powers extend to all laws made
'for the peace, order and good government' of the Confederation-terms
which, according to all precedents, will, I understand, carry with them an
ample measure of legislative authority."

From the foregoing resum6 of pre-B.N.A. Act under-
standings as well of the British 'Government as of the
delegates of the confederating provinces, it is plain that
none concerned visualized a section 91 of that Act
whereunder its opening " peace, order and good govern-
ment," or " residuary," or " general powers " clause (it
is so variously termed), should be, or could be held to
be, inferior in influence and subservient to the enum-
erated powers of that section. Macdonald's idea that
" the primary error of the United States 'Constitution "
(whereunder the residuary power was in the States)
must be reversed and that provincial bodies must have
" only such powers as may be required for local pur-
poses," forbids. Brown's idea that "matters common to
all the provinces" should come within Dominion jurisdiction
and that there should be "local governments and legislatures
for the several sections to which should be committed
matters peculiar to their several localities" likewise forbids,
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as does Carnarvon's idea that "the residue of legislation, if
any, unprovided for in the specific classification" of section
91, which classification-was "not intended to restrict the
generality of the powers previously given to the Central
Parliament," which powers were to "extend to all laws made
for the peace, order and good government of the Confedera-
tion," terms which, he understood, "carry with them an
ample measure of legislative authority." They all looked
upon the enumerations of section 91 as statutorily declared
interpretations-as instances of certain definite classes of
laws enactable for the peace, order and good government of
Canada. Finally, Parliament, lest any primacy or prefer-
ence should be (as has been) attached by reason of mere
mention, to those definite classes, forbade it by the words
"without restricting the generality of the foregoing pro-
visions." These words, however, the Judicial Committee
of the Privy Council has so daringly ignored that, in our
day, they constitute an orphaned phrase in the Act.

Mr. Lefroy (Vol. 6, Canada and its Provinces, Shortt and
Doughty, 1914) states that-

"There is no possible law relating solely to the internal affairs of
Canada which it is not within the power of the Dominion Parliament to
pass, unless it is a law which comes under the sixteen classes of subjects
exclusively assigned to the provincial legislatures."

The foregoing statement that the grant of legislative
power under the B.N.A. Act is, as to internal government,
exhaustive, is explicitly supported by Cases Nos. 9 and 32
in Annex 3 of this Report and it is implicitly supported by
Case No. 21 of that Annex.

There are two inevitable consequences of the grant of
exhaustive legislative authority under the B.N.A. Act,
coupled with the fact that the grant to the provinces is
sole and exclusive. One is that the general residuary grant
to the Dominion of legislative jurisdiction to " make laws
for the peace, order and good government of Canada in
relation to all matters not coming within " the sixteen
provincial classes exhausts the remaining capacity of the
grant and identifies the Dominion powers as wholly residu-
ary. Unless, then, the enumerated provisions of section
91 " borrow," so to speak, from the residuary clause they
are as nothing. My point is that they are disclosed as-
that they must be-examples of the scope of the residuary
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clause, partially interpreted. The other result is that the
residuary grant to the Dominion is necessarily as exclusive
as is the grant to the provinces. This, too, must be so,
else the provinces have more powers than they have, Which
doesn't make good sense.

Examination anew of section 91 of the B.N.A. Act as
if we were seeing it for the first time, unaffected by about
fifty years of consideration of the section from another
angle, will disclose that the draftsman for the London Con-
ference, Lord Thring, must have recognized what I have
dared, above, to describe as two inevitable consequences
of the grant of exhaustive legislative authority under the
B.N.A. Act, coupled with the fact that the grant to the
provinces is sole and exclusive.

The opening words of the section, the residuary clause,
have been quoted. They need not be repeated. I have
suggested, and I do not anticipate denial, that the open-
ing enacting words of the section exhaust the grant-that
the grantor cannot increase the intended grant of "every-
thing except something" unless the increase be at the
expense of the "something." The draftsman (Lord Thring,
whose fame as such still lives) having used ordinary enact-
ing words to express the opening residuary clause and hav-
ing completed at this stage (except for the provisions of
section 92 which must have been-we know that it actu-
ally was-drafted before section 91) nevertheless keeps on
writing. Why? We know why. He was under instruc-
tions to reconstruct Resolution No. 28 of the London Con-
ference, which was that-" The General Parliament shall
have power to make laws for the peace, welfare and good
government of the 'Confederation (saving the sovereignty
of England) and especially laws respecting the following
subjects "-Then followed thirty-six enumerated classes, of
which No. 36 was-" And generally, respecting all matters
of a general character, not specially and exclusively reserved
for the local legislatures."

So the draftsman proceeded to express the enumerations.
He could not enact them as further law making powers.
Also, there was to be considered the possibility that
expression of particular powers might be held to have de-
tracted, in the process of expression, from that complete-
ness of distribution of legislative authority which was
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already achieved. The draftsman changes his mode of
expression. He shifts to the declaratory form of enact-
ment-one that professes to add nothing to that which
already is. Note that it runs in the present tense. Note
that the preceding residuary clause runs in the future
tense. Note that the final clause of the section, after the
enumerations, is also in the future tense. The draftsman
proceeds-
"and for greater certainty, but not so as to restrict the generality of the
foregoing terms" (the residuary clause) "of this section, it is HEREBY
DECLARED that (notwithstanding anything in this Act) the exclusive
legislative authority of the Parliament of Canada extends to all matters
coming within the classes next hereinafter enumerated, that is to say "-

Then follow the enumerations and after them the final
clause, above mentioned, which is discussed elsewhere in
this Report.

Now, forgetting what the judicial decisions have held,
let us examine the preceding declaration freshly and anew.

The declaratory clause begins with an explanation that
what is to follow is purely interpretative. It is written
for " greater certainty." Of what? Of the scope of " the
foregoing terms." It says so, thus declaring its own in-
terpretative character. It could not be anything else.
The well of legislative authority had been pumped dry
before the draftsman had begun to write the second or
declaratory part of the section.

The declaration next expresses a. warning. It is not to
be read so as to " restrict the generality "-the scope-of
the residuary clause.

Then follow the words to which the draftsman has been
leading up-
" it is hereby declared that (notwithstanding anything in this Act) the
exclusive legislative authority of the Parliament of Canada extends to
all matters coming within the classes of subjects next hereinafter enumer-
ated, that is to say ":-

I earnestly submit that the words quoted do not even
purport to add to or take from the legislative authority
of the Parliament of Canada: that in association with
the enumerated provisions which they introduce their
function is purely interpretative. "The exclusive legis-
lative authority of the Parliament of Canada" which
" extends " to all matters &c., is not created by the declara-
tory words. It is not something that " shall extend." It
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is mentioned, in familiar declaratory style, as something
existent, that extends from something mentioned to some-
thing else. I am still standing by the text of the section
and forgetting the decisions. It mentions " the exclusive
legislative authority of the Parliament of Canada " as
the thing that extends. Is there such a thing, not de-
pendent upon the declaratory part of section 91-not need-
ing to be created by it? There is. I have worked that
out above. All Dominion legislative authority is residuary
and exclusive. The draftsman had, four lines above,
referred to classes of subjects assigned exclusively to the
legislatures. The residuum in the Dominion was neces-
sarily exclusive by reason of the extractive nature and
character of the grant to the provinces. The draftsman,
I suibmit, knowing this, and having partially to interpret
and declare the legislative authority of the Dominion,
rightly mentioned it as " the exclusive legislative authority
of the Parliament of Canada," without any such (as I
think) unreasonable idea in his mind as that he was thereby
constituting the following enumerations as the only pro-
visions of section 91 which were, as against the provisions of
section 92 to be exclusive. Suppose that he had not used
the word " exclusive " at all, but had merely declared
that "the legislative authority of the Parliament of Canada
extends to all matters &c " would not the word "extends"
have been the proper word to express, in association with
" for greater certainty &c " an extension of the influence,
such as it was, of the residuary clause to the enumerations?
The residuary clause being necessarily exclusive is the men-
tion of the actually exclusive character of the residuary
clause to result in the loss by that clause of its necessary
exclusiveness? To me it seems that the word " extends,"
in association with " for greater certainty " exhibits the
enumerations, unanswerably, as instances of the scope of
the residuary clause, which embraces the Dominion's whole
legislative jurisdiction, and that to exalt the influence of
the enumerated provisions over that of the residuary clause
is most decidedly to " restrict the generality of the fore-
going provisions," being those of the residuary clause.

Lord Watson says in the Prohibition Case (No. 13) that-
" If it were once conceded that the Parliament of Canada has

authority to make laws applicable to the whole Dominion in relation to
matters which, in each province, are substantially of local or private
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interest, upon the assumption that these matters also concern the peace,
order and good government of the Dominion, there is hardly a subject
enumerated in section 92 upon which it might not legislate, to the exclusion
of the provincial legislatures."

These sentiments have been echoed in several decisions
since 1896, when they were uttered. I have elsewhere in
this Report indicated that there are only two or three
classes of section 92 powers into which one could picture the
Dominion as ever wanting to intrude, so I pass from that
consideration to another that Lord Watson's words suggest.
It is that many of his decisions, (and, I might add, of
Viscount Haldane) impress me as those of one who was,
for some reason, not disposed to accept in its fullness the
"aspect doctrine," of which Russell v The Queen (Case
No. 6) and Hodge v The Queen (Case No. 7) are examples.
In the Prohibition Case, Lord Watson had to apply it, for
the decision in the Prohibition Case, apart from a wealth
of really unnecessary comment, so far as the issues for deter-
mination were concerned, was Russell v The Queen plus
Hodge v The Queen. The latter case states that doctrine-
(not a new one in 1883, when the case was decided)-as
follows-

"Subjects which in one aspect and for one purpose fall within section
92 of the British North America Act, 1867, may in another aspect and for
another purpose fall within section 91."

Any law made by the Parliament of Canada for the peace,
order and good government of Canada must, to be valid, be
one not coming within any of the sixteen classes of subjects
set forth in section 92. At any rate, the text of section 91
of the B.N.A. Act says so. No law at all made by the Parlia-
ment of Canada upon the assumption that the matter in
relation to which the law is made concerns the peace, order
and good government of Canada is valid unless that assump-
tion be right, and it cannot be right unless the law be one
that does not come within any of the same sixteen classes of
subjects set forth in section 92, so I fail to appreciate the
drift of Lord Watson's comment relative to Dominion
assumption. It gets one nowhere. The office of sections 91
and 92, respectively, is to authorize the making of laws-
the enactment of statutes. Section 91 authorizes the enact-
ment of statutes for Dominion purposes. Section 92 author-
izes the enactment of statutes for provincial purposes.



65

Dominion purposes are of a general character. Provincial
purposes are of a local character. As both section 91 and
section 92 concern only the making of laws you must have
a law made-a statute enacted-under either section before
the question of intra or ultra vires can arise for determina-
tion. With that concrete bit of legislation in hand you are
faced, as you will be every time that legislative authority is
questioned, by the problem-in what aspect, from what
point of view, under what authority, for what purpose, in
what relation, was this legislation enacted? In the Pro-
hibition Case Lord Watson was necessarily faced by that
problem. The "matter"-the subject matter of the legis-
lation-was in one sense the same in both the Dominion
Act and the provincial Acts with which he had to deal. All
the Acts related to "the drink question" or to the liquor
traffic, or to intoxicating liquor, or to the sale of it, or to the
regulation of the sale of it, or to the prohibition of the sale
of it, as you may be pleased to state the fact. But in truth
the "matter" of the Acts in the true sense was not the same.
The Dominion Act looked to the improvement of good order
throughout the Dominion and to the welfare of the
Canadian citizenry as a whole. " Its objects and scope were
general, viz., to promote temperance by means of a uniform
law throughout the Dominion." The provincial Acts looked
to the "restriction of the liquor traffic from a local and pro-
vincial point of view." So, although there was no enumerated
class of legislative power in section 91 to which the
Dominion Act could be assigned and it had to be assigned,
as it was in Russell v The Queen (Case No. 6) to the
residuary, or "peace, order and good government," clause
of section 91, the legislation was held by Lord Watson and
other members of the Judicial Committee to be paramount
over the provincial legislation in all places in which the
Dominion legislation was in operation and that the pro-
vincial legislation, nevertheless, could operate in all places
in which the Dominion legislation had not been brought
into operation.

Recurring to the quotation of Lord Watson's words in the
Prohibition Case (No. 13) I suggest that in that very case,
by approving Russell v The Queen (No. 6) and founding
his decision upon that case, he "conceded" (in the same
sense as that in which he wrote the quoted words) "that the
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Parliament of Canada has authority to make laws applicable
to the whole Dominion in relation to matters which in each
province are substantially of local or private interest, upon
the assumption that these matters also concern the peace,
order and good government of the Dominion," but I deny
that it at all follows from his concession in that case that
the Dominion's legislative power is at all increased or that
of any province diminished. The Dominion has not legis-
lative jurisdiction over any matter which in the same aspect
comes within any class enumerated in section 92. I speak,
of course, with a law in relation to the matter in mind. I
suggest that those who framed the B.N.A. Act did not con-
template that the Central or Dominion Parliament should
have authority thereunder to legislate so as to convert into
a general matter, anything which, in each province was, in
the same aspect, a local matter, but that the framers of the
Act did contemplate that that Parliament should have
authority thereunder to legislate upon all matters which
were, from a Dominion point of view, of a general nature,
although, in another aspect, the " matter " was capable of
being regarded as local.

The true nature and character of the legislation in the
particular instance-its object and scope-its grounds and
design and the primary matter with which it deals-must
be determined in order to ascertain the class of subject
to which it really belongs. That determination having
been made, that ascertainment need not be difficult if it
be borne constantly in mind that the intent of sections 91
and 92 is that to come within section 91 the legislation
must be of a general, as distinguished from a local nature,
that to come within section 92 the legislation must be of a
local, as distinguished from a general nature, that the
enumerations of section 92 serve to identify the exclusive
legislative jurisdiction of both the Dominion and the
provinces, that what is not within the one is necessarily
within the other, that every conceivable case presents an
easily stated problem that may, nevertheless, be not easy
to decide. It is-What is the design of this legislation?
-for if it is enacted with one design it may have to be
assigned to Parliament and if it is enacted with another
design it may have to be assigned to the legislature. I
deny that the text of the B.N.A. Act assigns to either Par-
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liament or legislature jurisdiction in general over classes
of subjects. It is "matters "-not classes-that point the
way.

I have discussed the Prohibition Case (No. 13) in its
relation to the residuary clause of section 91 at such length
because that case struck at that section the deadliest blow
that it has received and made for the clause its subsequent
history.

The residuary clause is touched more or less, by about
twenty-five of the cases to be found in Annex 3. I do not
intend even to cite the names of all of them but I shall
mention, in chronological order, the most important few,
with the object of exhibiting the present state of the law as
laid down by the Judicial Committee. Anyone interested
in a deeper study of the cases should read, of those in
Annex 3, Cases Nos. 3, 4, 6, 7, 8, 13, 16, 20, 30, 32, 34, 36,
40 to 44, 47, 52, 54, 56, 57 and 62 to 64, also the decision of
Duff, C.J. in the Supreme Court of Canada in the Natural
Products Marketing Case. It is printed in Annex 3 immedi-
ately after the Judicial Committee's decision.

It should be remembered in reading these cases that to
a very large extent indeed English Common Law judges
and lawyers are heirs to the opinions that they express as
to the law-that these are not necessarily their own private
opinions, but are instead, in the case of a judge, expressions
of views which he thinks accord in principle with the trend
of previous determinations in like cases, and are in the
case of a lawyer, expressions of views which he thinks are
in accord with the views that ought to be expressed in the
case by a judge if he decides, as he ought, in consonance
with the trend of previous determinations as aforesaid.
The judge cannot make his own law as he goes along.
There is what is largely a mental conception known as
"the law" and he is supposed to abide by its binding
authority. The situation is sometimes thoughtlessly
expressed in this way-that if any judge ever goes wrong all
other judges are bound ever afterwards to support his error.
The fact that we have appeal courts disposes of that fallacy.
But, in the case of a final court of appeal there is an un-
comfortable possibility that, once it does decide erroneously,
not only is the whole stream of the law polluted and all
lower courts fed with tainted legal waters for administra-
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tion to litigants, but the final court of appeal itself either
must perpetuate the error in future cases or will perpetuate
it. The House of Lords, for example, is bound by its own
previous decisions. It has itself decided that it is bound
even by pronouncement made in a split decision, three
to three, dismissing an appeal to it. Obviously, in such
a case, the law that binds that House may have been
pronounced by a bare majority in an inferior Court. It
may some time reverse its finding that it is not free to
reverse its findings, but is it likely to do so? Hitherto its
supposed errors have had to be corrected by legislation.

The Judicial Committee of the Privy Council does not
publish its internal dissents. All of its decisions appear to
be unanimous. It has never decided that it may not reverse
itself, and because it is, theoretically, only a Board per-
forming the functions of a Court, so that the result of its
" advice " is an Imperial Order in Council having effect
under Imperial statutes, I have not the slightest doubt that
it, unlike the House of Lords, may reverse itself. But
will it? Does it? I have, in the execution of the unusual
task committed to me by the Senate resolution set out at
the head of this Report very freely expressed my opinion
that certain decisions of that Board are in conflict with the
text of the B.N.A. Act. If I were a member of the Judicial
Committee of the Privy Council what could I do about it?
I would be overborne in conference and in the report of
any decision in which I might have protested my name
would appear as party to the decision. Even if I were
Lord Chancellor and, confident that if I could remain in
office over a period of years earnest efforts and careful
selection of my associates from time to time in particular
cases would enable me to bring about the overruling of a
score of authorities (extending over a period of nearly fifty
years) with which I disagreed, would I be likely to under-
take the labour and accept the odium of such an effort?
Is the task one that anyone can perform? Would not the
only possible remedy be, as in the case of the House of
Lords, destruction of the (in my opinion) erroneous de-
cisions by legislation?

I am thus led to express the opinion that the present day
Judicial Committee of the Privy Council, is not to be blamed
for certain recently delivered decisions which have not
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found favour in Canada. These decisions are based on
previous decisions of the Board and upon arguments before
the Board made upon the basis that such previous decisions
represent " the law." If, in 1896, while the iron was hot,
when Lord Watson had just delivered the opinion in the
Prohibition case (No. 13) or, later, a little more than
twenty years ago, while the iron was reheated, when Lord
Haldane had begun to deliver a series of decisions, which
exceeded those of Lord Watson in their emasculatory effect
upon the Dominion's legislative authority, protest had been
raised, pressure exerted and, above all, the right argument
presented, based on the text of the Act, in support of
Dominion rights, non constat but that present day decisions
of the Judicial Committee would be precisely the reverse of
what they are to-day, and the provinces might now be the
complainants. The same, of course, as to present day
decisions of the Supreme Court of Canada. They declare
that court's conception of what is "the law" as decided
by the Judicial Committee of the Privy Council, by which
that court is bound.

I proceed now to state, with comment, what that Board
holds to be the law as to the meaning and influence of
the residuary clause of section 91 of the B.N.A. Act.

A. B. Keith says of the B.N.A. Act in his " Constitutional
Law of British Dominions " that -

" The essential fact is that the Act does undertake to divide the

powers of legislation and government necessary for Canada between the

federation and the provinces, and, as it must be assumed that all the
powers requisite are implicitly or explicitly contained therein, the dis-
tribution is careful to provide for such residuary authority as is demanded.

It therefore gives the provinces exclusive powers in respect to the topics
enumerated in section 92, and all other power is assigned to the

Dominion. But as the heads of section 92 cover, or might be held to

cover, many powers which are necessary for the peace, order and good
government of the Dominion as a whole, these matters are set out in

section 91, but not so as to restrict the general authority accorded to
legislate on all matters not exclusively assigned to the provinces."

Mr. Keith must have been reading sections 91 and 92 of
the Act about the time he wrote the quoted words, but,
unfortunately, in our day these sections are apt to mislead
anyone who is desirous of learning what is at law the precise
distribution of legislative power as between the Dominion
and the provinces. The text of these sections was a quite
sufficient guide until the eighties of the last century, then
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followed a twilight period, then came the dark in 1896, so
far as textual authority was concerned.

In 1879 Case No. 4 of Annex 3 ruled as to the assignment
of specific legislation to the one section or the other that--

" If the subject matter is within the jurisdiction of the Dominion
Parliament it is not within the jurisdiction of the provincial parliament
and that which is excluded by the 91st section from the jurisdiction of
the Dominion Parliament is not anything else than matters coming within
the classes of subjects assigned exclusively to the legislatures of the
provinces."

At that time there was no primacy attached to the
enumerated powers of section 91. Nor was there in 1882
when Case No. 6 was decided. A " matter " assigned to
the residuary or " peace, order and good government "
clause of section 91 was given full effect over head 13 of
section 92, " Property and Civil Rights in the Province."
The Case was the famous Russell v The Queen, which,
although for a long time during the Haldane reign in
Judicial Committee affairs in partial eclipse, has never
been overruled, and it was cited with approval by Lord
Atkin in the House of Lords in 1938. In my opinion il
comes nearer to expression of the desire of the framers o
the B.N.A. Act than any other case in the books. I quot
from it three of its many lucid observations, first, as to the
proper method of assigning legislation to its proper enact-
ing authority, second as to the proper primacy of all legis-
lation validly enacted under section 91, and third as to the
proper use of the " aspect doctrine " in determining the
class to which questioned legislation should be assigned.

" The first question to be determined is whether the Act now in
question falls within any of the classes of subjects enumerated in sec-
tion 92 and assigned exclusively to the legislatures of the provinces. If
it does, then the further question would arise, viz., whether the subject
of the Act does not also fall within one of the enumerated classes of
subjects in section 91, and so does not still belong to the Dominion Par-
liament. But if the Act does not fall within any of the classes of subjects
in section 92 no further question will remain, for it cannot be contended,
and indeed was not contended at their Lordships' bar, that if the Act does
not come within one of the classes of subjects assigned to the provincial
legislatures the Parliament of Canada had not, by its general power 'to
make laws for the peace, order and good government of Canada,' full
legislative authority to pass it. . . . Few, if any, laws could be made
by Parliament for the peace, order -and good government of Canada
which did not in some incidental way affect property and civil rights, and
it could not have been intended, when assuring to the province exclusive
legislative authority on the subject of property and civil rights, to
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exclude the Parliament from the exercise of its general powers whenever
any such incidental interference would result from it. The true nature
and character of the legislation in the particular instance under discus-
sion must always be determined in order to ascertain the class of subject
to which it really belongs. . . .

"Their Lordships think that the right construction of the enactments
does not lead to -any such inconvenient consequence. It appears to them
that legislation of the kind referred to though it might interfere with the
sale or use of an article included in a licence granted under subsection 9,
is not in itself legislation upon or within the subject of that subsection
and consequently is not by reason of it taken out of the general power of
the Parliament of the Dominion."

The last foregoing quotation is one of the most important
in any of the decided cases. It harks back to the " first
branch " of section 91 and explains that as the Dominion
has under that first branch plenary legislative power,
minus only the provincial powers found in section 92,
then, unless one can find in section 92 not a provincial
power that the Act under review will affect, or interfere
with, but, instead a provincial power to which the Act
under review so relates that it is " in itself legislation upon
or within the subject of " that provincial power, it must
follow that the Act under review is not taken out of the
general legislative power of the Dominion Parliament as
expressed in the very words of the "first branch" of
section 91 of the B.N.A. Act.

I come next to the Prohibition Case (No. 13) which I
have already partially dealt with above. I cite from it a
paragraph with which I need hardly say that I thoroughly
disagree for the reason that it is judge-made and in con-
flict with my reading of the text of section 91.

The following quotation sets out the words of Lord
Watson-

"These enactments appear to their Lordships to indicate that the
exercise of legislative power by the Parliament of Canada in regard to
all matters nof enumerated in section 91 ought to be strictly confined
to such matters as are unquestionably of Canadian interest and import-
ance and ought not to trench upon provincial legislation with respect to
any of the classes of subjects enumerated in section 92. To attach any
other construction to the general power which, in supplement of its
enumerated powers, is conferred upon the Parliament of Canada by
section 91 would, in their Lordships' opinion, not only be contrary to
the intendment of the Act, but would practically destroy the autonomy
of the provinces. If it were once conceded that the Parliament of
Canada has authority to make laws applicable to the whole Dominion,
in relation to matters which in each province are substantially of local or
private interest, upon the assumption that these matters also concern the
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peace, order and good government of the Dominion, there is hardly a
subject enumerated in section 92 upon which it might not legislate, to
the exclusion of the provincial legislatures."

I have already sufficiently anticipated the preceding
quotation. The same decision approves Russell v The
Queen (Case No. 6) which was not related to an enum-
erated power of section 91 and which, as we have seen,
did trench upon head 13 of section 92, "Property and
Civil Rights in the Province."

I cite one other observation from the same case for a
purpose to be disclosed-

"Some matters, in their origin local and provincial, might attain
such dimensions as to affect the body politic of the Dominion, and to
justify the Canadian Parliament in passing laws for their regulation or
abolition in the interest of the Dominion, but great caution must be
observed in distinguishing between that which is local and provincial
. . and that which has ceased to be merely local or provincial and
has become a matter of national concern, in such sense as to bring it
within the jurisdiction of the Parliament of Canada."

Lord Watson is here misusing the word " matters." He
is also overlooking the fact that it is not general juris-
diction over things, such as " liquor," " trade " &c. that is
distributed by sections 91 and 92, but specific authority to
make laws relating to matters coming within classes of sub-
jects of legislation. There isn't any such matter as the
B.N.A. Act contemplates until a statute exists. The
statute, if questioned, will present its own " aspect," as
general or local, and the history of that aspect will be
immaterial. " Matter " in the B.N.A. Act means the
subject-matter of the legislation-the kind of a law that
it is, in pith and substance. You cannot " regulate or
abolish " a matter of legislation-a " matter coming with-
in," say- " Civil Rights," or " Copyright," or even " peace,
order and good government." Sections 91 and 92 do not
distribute fields of legal jurisdiction over things, but only
fields of legislative authority over classes of subjects.

Passing over several intervening cases which might well
be cited I come to Case No. 36, A.-G. for Canada v A.-G.
for Alberta, decided in 1916, and holding that the insur-
ance business as such, came exclusively under provincial
legislative jurisdiction. Lord Haldane delivered the de-
cision, wherein he said-

"It must be taken to be now settled that the general authority to
make laws for the peace, order and good government of Canada, which
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the initial part of section 91 of the British North America Act confers,
does not, unless the subject-matter of legislation falls within some one
of the enumerated heads which follow, enable the Dominion Parliament
to trench on the subject-matters entrusted to the provincial legislatures
by the enumeration in section 92. There is only one case, outside the
heads enumerated in section 91, in which the Dominion Parliament can
legislate effectively as regards a province, and that is where the subject-
matter lies outside all of the subject-matters enumeratively entrusted to
the province under section 92. Russell v The Queen is an instance of
such a case."

The Prohibition Case (No. 13) had done its work. It
was " now settled " that the enumerations of section 91
had superiority of influence over the residuary clause of
that section. The second sentence of the quotation is quite
right.

In 1921 Viscount Birkenhead L.C. sat on the Board that
decided Canadian Pacific Wine Co. v Tuley (Case No.
41) and delivered the decision. He was a new hand at
deciding cases under the B.N.A. Act so, presumably, he
was affected by the text of the Act sufficiently to cause
him to pronounce for the Board, concerning section 91
the following interpretation, which, since, has never, to
my knowledge, been quoted by the Board-

" It was contended at the Bar that this statute was ultra vires of

the provincial Legislature, on the ground that it was an attempt to
enact provincial legislation for " criminal law," including procedure in

criminal matters, within the words of section 91, head 27, of the British
North America Act. But that section only declares that it is to be lawful

for the Sovereign, with the advice of the Dominion Parliament, to make

laws for the peace, order and good government of Canada, generally, in

relation to all matters not coming within the classes of subjects by the
Act exclusively assigned to the Legislatures of the provinces, and the

enumeration of matters which follows in section 91 to which the exclusive

authority of the Dominion Parliament extends is only a declaration that

certain subjects fall under this description."

Viscount Haldane in 1922, Board of Commerce Case
(No. 42) and in 1923, Newsprint Control Case (No. 44)
reiterated that the enumerated provisions of section 91
were of superior influence, in the sense already mentioned,
but in the latter case the Dominion jurisdiction was up-
held under an implied power arising out of war conditions
persisting after the termination of war. Viscount Haldane
said-

" Their Lordships, therefore, entertain no doubt that however the

wording of sections 91 and 92 may have laid down a framework under

which, as 'a general principle, the Dominion Parliament is to be excluded

from the trenching on property and civil rights in the Provinces of Canada,
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yet in a sufficiently great emergency such as that arising out of war,
there is implied the power to deal adequately with that emergency for the
safety of the Dominion as a whole. The enumeration in section 92 is not
in any way repealed in the event of such an occurrence, but a new aspect
of the business of Government is recognized as emerging, an aspect which
is not covered or precluded by the general words in which powers are
assigned to the Legislatures of the Provinces as individual units. Where
an exact line of demarcation will lie in such cases it may not be easy
to lay down a priori, nor is it necessary. For in the solution of the
problem regard must be had to the broadened field covered, in case of
exceptional necessity, by the language of section 91, in which the interests
of the Dominion generally are protected. As to these interests the
Dominion Government; which in its Parliament represents the people as
a whole, must be deemed to be left with considerable freedom to judge.

To me this conclusion seems to be in necessary conflict
with several decisions of the Board that the distribution
of legislative power under the B.N.A. Act is exhaustive.
It would have been much simpler if Lord Haldane were
free to hold that the power was expressly existent under
the residuary clause of section 91. He, however, was so
committed that he had to hold as he did and thus assign
to an implied power a superior status to that which
attaches to an express .power under the Act.

In 1925 Lord Haldane delivered the decision of the
Board in the Snider (Lemieux Act) Case (No. 47). In
that case he observed-

"A more difficult question arises with reference to the initial words

of section 91, which enable the Parliament of Canada to make laws for

the peace, order and good government of Canada in matters falling out-
side the provincial powers specifically conferred by section 92. . . .
It appears to their Lordships that it is not now open to them to treat
Russell v The Queen as having established the general principle that the
mere fact that Dominion legislation is for the general advantage of
Canada or is such that it will meet a mere want which is felt throughout
the Dominion, renders it competent if it cannot be brought within the
heads enumerated specifically in section 91. Unless this is so, if the
subject matter falls within any of the enumerated heads in section 92,
such legislation belongs exclusively to provincial competency. No doubt
there may be cases arising out of some extraordinary peril to the national
life of Canada, as a whole, such as the cases arising out of a war, where
legislation is required of an order that passes beyond the heads of exclu-
sive provincial competency. Such cases may be dealt with under the
words at the commencement of section 91. conferring general powers in
relation to peace, order and good government, simply because such cases
are not otherwise provided for. But instances of this, as was pointed out
in the judgment in the Fort Frances Pulp case (1923) A.C. 695, are highly
exceptional. Their Lordships think that the decision in Russell v The
Queen can only be supported to-day, not on the footing of having laid
down an interpretation, such as has sometimes been invoked of the
general words at the beginning of section 91, but on the assumption of
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the Board, -apparently made at the time of deciding the case of Russell v
The Queen, that the evil of intemperance at that time amounted in
Canada to one so great and so general that at least for the period it was
a menace to the national Life of Canada so serious and pressing that the
national Parliament was called on to intervene to protect the nation from
disaster. An epidemic of pestilence might conceivably have been
regarded as analogous. It is plain from the decision in the Board of
Commerce case that the evil of profiteering could not have been so
invoked, for provincial powers, if exercised, were adequate to it. Their
Lordships find it difficult to explain the decision in Russell v The Queen
as more than a decision of this order upon the facts, considered to have
been -established at its date, rather than upon general law."

In conclusion the Board said, allowing the appeal-
"They are of opinion that it" (the evidence adduced) "does not

prove any emergency putting the national life of Canada in unanticipated
peril such as the Board which decided Russell v The Queen may be con-
sidered to have had before their minds."

The Canada Temperance Act, dealt with in Russell v
The Queen (Case No. 6), contained a preamble stating
that it was desirable to promote temperance in the
Dominion by means of uniform legislation. Only that and
nothing more. During the argument of the Snider case
(of which I have a shorthand copy) counsel was asked
whether any evidence had been produced in Russell v The
Queen to show the extent of intemperance in the Dominion.
The answer was that he understood there had not.

At the next sitting of the Supreme Court of Canada
following upon knowledge of the pronouncement of the
preceding offensive references to the citizens of Canada the
late Chief Justice Anglin in open court made reference to
them, regretting their utterance and repudiating their
applicability. Russell v The Queen, however, has survived
the attacks made upon it and, in my opinion, exhibits
better than any other of the decisions of the Judicial Com-
mittee a proper application of the text of the B.N.A. Act.

The " P.A.T.A." Case (No. 54) was decided in 1931.
Lord Atkin delivered the decision. For a second time in
recent years (see Lord Birkenhead's decision in Case No. 41
for the first time) the Board showed signs of a trend back-
wards to the text of the Act. It has not endured. Lord
Atkin, in delivering the decision, said-

"In determining judicially the distribution of legislative powers
between the Dominion and the Provinces made by the two famous
sections 91 -and 92 of the British North America Act two principles have
to be observed. First, the accepted canon of construction as to the
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general effect of the sections must be maintained. This is that the
general powers of legislation for the peace, order and good government
of Canada are committed to the Dominion Parliament, though they are
subject to the exclusive powers of legislation committed to the Provincial
legislatures and enumerated in section 92. But the Provincial powers are
themselves qualified in respect of the classes of subjects enumerated in
section 91, as particular instances of the general powers assigned to the
Dominion. Any matter coming within any of those particular classes of
subjects is not to be deemed to come within the classes of matters
assigned to the Provincial legislatures. This almost reproduces the
express words of the sections, and this rule is well settled."

The " almost " in the quotation must have been used
having in mind the perverted meaning assigned by the
Board to the final clause of section 91 with which I deal
elsewhere in this Report.

Passing over the Aeronautics (No. 56) and Radio (No.
57) Cases of 1932 I come to the "Weekly Rest Case"
(No. 62) in which Lord Atkin delivered the decision in
1936. No case better exhibits the depths to which the
residuary clause of section 91 of the B.N.A. Act has fallen.
Adoption of the " normal distribution of powers in sections
91 and 92 " mentioned in the quotation below involves the
rejection of the idea expressed by Lord Atkin in Case
No. 54, ante, that the enumerated provisions of section 91
are merely " particular instances of the general powers
assigned to the Dominion." I discern a pronounced
incoherence in the idea that particular instances of general
powers should be assigned primacy over the general power
of which they are mere instances. However, the quotation
follows:-

"But the validity of the legislation under the general words of
section 91 was sought to be established not in relation to the treaty-
making power alone, but also as being concerned with matters of such
general importance as to have 'attained such dimensions as to affect
the body politic,' and to have 'ceased to be merely local or provincial
and to have become matters of national concern.' It is interesting to
notice how often the words used by Lord Watson in A.-G. for Ontario
v A.-G. for Canada (1896) A.C. 348, have unsuccessfully been used in
attempts to support encroachments on the Provincial legislative powers
given by section 92. They laid down no principle of constitutional law,
and were cautious words intended to safeguard possible eventualities which
no one at the time had any interest or desire to define. The law of
Canada on this branch of constitutional law has been stated with such
force and clarity by the Chief Justice in his judgment in the reference
concerning the Natural Products Marketing Act, beginning at p. 65 of
the record in that case and dealing with the six Acts there referred to,
that their Lordships abstain from stating it afresh. The Chief Justice
naturally from his point of view excepted legislation to fulfil treaties. On
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this their Lordships have expressed their opinion. But subject to this
they agree with and adopt what was there said. They consider that the
law is finally settled by the current of cases cited by the Chief Justice
on the principle declared by him. It is only necessary to call attention
to the phrases in the various cases, 'abnormal circumstances,' 'excep-
tional conditions,' 'standard of necessity' (Board of Commerce case
(1922) 1 A.C. 191), ' some extraordinary peril to the national life of
Canada,' 'highly exceptional,' 'epidemic of pestilence' (Sniders case
(1925) A.C. 396), to show how far the present case is from the conditions
which may override the normal distribution of powers in sections 91
and 92. The few pages of the Chief Justice's judgment will, it is to
be hoped, form the locus classicus of the law on this point, and pre-
clude further disputes."

Next, as recommended by Lord Atkin, and finally, I
refer to the Natural Products Marketing Act Case, (which
follows Case No. 63 in Annex No. 3) in which Duff C.J.
delivered the decision of the Supreme Court of Canada in
1936, confining my scrutiny of it to that part which relates
to the contest for supremacy between the residuary clause
of section 91 and head 13, " Property and Civil Rights in
the Province " of section 92 of the B.N.A. Act.

The decision is one that were I so fortunate as to fill
the office of the Chief Justice of the Supreme Court of
Canada and so blessed as to have the learning and capacity
of Sir Lyman Duff, C.J. I should and would have had to
write and deliver myself. I think that as a statement of
law as laid down by the Judicial Committee of the Privy
Council, fully as binding upon me (except for my present
purposes) as it is upon the Supreme Court of Canada, the
decision of the Chief Justice is impeccable and impreg-
nable. It concludes much as I would have to conclude an
opinion as to the state of the law if I had to express one
to-morrow, with the words-

" We are bound, in our view, by the decisions in the Combines Case
and in Snider's Case as well as by the decision in the Fort Frances Case,
and, consistently, with those decisions, we do not. see how it is possible
that the argument now under discussion can receive effect."

The decision traces and quotes from various Privy Coun-
cil decisions all but one or two whereof (to be found in
Annex No. 3) I have already cited and in some cases
criticised. I need add no further comment.

The task committed to me was to compare the decisions
with the text of the B.N.A. Act as construed by myself
with the aid of documents some whereof, in my own
opinion, are, and same are not admissible as legal proofs.
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I have now to the best of my ability performed that task
in so far as consideration of the residuary clause of section
91 of the B.N.A. Act is concerned.

THE REGULATION OF TRADE AND COMMERCE
(B.N.A. ACT, SECTION 91 (2))

The statement in one of the decisions of the Judicial
Committee of the Privy Council (Lord Sumner in Case
No. 43) that the word " exclusively " in section 92 of
the B.N.A. Act means exclusively of any other legislature
is as applicable to the word "exclusive" in section 91
and particularly appropriate to the second head of juris-
diction in the latter section. The declaration of the Act
that the exclusive legislative authority of the Parliament
of Canada extends to the regulation of trade and commerce
is more than a declaration of paramountcy of the enumer-
-ated provisions of section 91 over those of section 92. It
is, as well, a Parliamentary renunciation of the same char-
acter as that expressed in the Colonial Tax Repeal Act
of 1778, and recognition of this fact ought to assist towards
a true construction of the intended scope and meaning of
the words " the regulation of trade and commerce " as
used in section 91.

Keith's Responsible Government in the Dominions (Vol.
2, pp. 277 et seq) conveniently records certain informa-
tive trade and customs differences between the Imperial
Government and the British North American colonies
during the period between 1840 and shortly before Con-
federation.

When the province of Canada attained responsible gov-
ernment it was bound by a tariff enacted and raised under
Imperial statutes. In 1846 an Imperial Act allowed the
British North American colonies to reduce or repeal duties
imposed by Imperial Acts upon foreign goods imported
from foreign countries. In 1849 another Imperial Act per-
mitted colonial control of the Post Office system. In the
same year the Mother Country abandoned its navigation
laws and thus the St. Lawrence became open to the vessels
of every flag.

In 1859 the Province of Canada imposed a protective
tariff. British traders objected. The British Secretary of
State communicated their objection to Canada and asked
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the Governor to point out that the high tariff would favour
the United States in that it would encourage smuggling
across the long border between the two countries. After
some words of deprecation of protective tariffs in general,
he added that he would probably assent but felt that it
was his duty to express his regret. Later he informed the
Imperial Privy Council for Trade that while leaving the
Act to its operation Her Majesty's Government should
express its regret and its apprehension that the tariff would
have an injurious effect upon the industrial progress of
the Province.

On November 11th, 1859, Mr. Galt, Minister of Finance,
returned a sharp reply, set out in full in Volume 3 of
Keith's "Responsible Government in the Dominions," to
the effect that while respect due to the Imperial Govern-
ment must always dictate the desire to satisfy them that
the policy of the province is neither hastily nor unwisely
formed, and that due regard is had to the interests of the
Mother Country as well as the province, the Government
of Canada, acting for its Legislature and people, could not,
through those feelings of deference which they owe to the
Imperial authorities, in any manner waive or diminish the
right of the people of the province to decide for themselves
both as to the mode and extent to which taxation should
be imposed. That the responsibility of the Government
of Canada was to the Legislature of Canada and self-
government would be annihilated if the views of the
Imperial Government were to be preferred to those of the
people of Canada.

It was only five years later that Galt, at the Quebec
Conference, participated as one of the delegates in the
forming of the phrase "The regulation of trade and com-
merce " as one of the "exclusive " legislative rights of the
then proposed central Parliament. He would not have
forgotten the interference of 1859.

Imperial interference of a character like in principle
occurred in the Australian colonies, but with better success
on the part of the Imperial Government.

Happily there have been no differences since Confedera-
tion between the Imperial and Canadian governments con-
cerning the meaning or application of the phrase now
under consideration. Any dissatisfaction of the Dominion
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has been with the restricted meaning applied to the words
" the regulation of trade and commerce " by the Judicial
Committee of the Privy Council.

I shall trace the parliamentary and judicial history of
the expression " Regulation of Trade and Commerce " (so
far as documents and decisions which I have consulted can
serve) with the object of reaching an independent con-
clusion as to the intended meaning of that expression as
used in the British North America Act.

The Colonial Tax Repeal Act of 1778-enacted too late
-is still in force. It asserts the Imperial intent to abandon
forever the raising of taxes in colonies, save for the benefit
of the colony concerned. The Act reserves the right to
regulate trade, the duties levied for that purpose going to
the colony. Keith says that " with self government tax-
ation and control of trade and commerce disappeared for
good and have never been revived." This is true as to the
exertion of control by statute, but it has not been true as to
attempted control in the manner resented by Galt and other
colonial ministers. Section 91, head 2, of the B.N.A. Act,
goes further than the Colonial Tax Repeal Act, which did
not entirely abandon the right of the Imperial authorities
to regulate trade and commerce.

The expression " The Regulation of Trade and Com-
merce " as used to and by Parliaments in pre-confederation
Canada goes back to the year 1822 at least. It occurs in
that year in a petition of the town of Kingston and it was
used with reference to interprovincial trade and commerce.

One of a series of Resolutions moved in the Imperial
Parliament by Lord John Russell, in 1837, (Imp. Hans.,
3rd Ser., Vol. XXXVI, p. 1303) again with relation to inter-
provincial trade, is:-

" That great inconvenience had been sustained by His Majesty's
subjects inhabiting the Provinces of Lower Canada and Upper Canada,
from the want of some adequate means for regulating and adjusting ques-
tions respecting the trade and commerce of the said provinces and divers
other questions wherein the said provinces have a common interest, and it
is expedient that the legislature of the said provinces respectively be
authorized to make provision for the joint regulation and adjustment of
their common interest."

Section XLIII of the Union Act, 1840, after reciting the
Colonial Tax Repeal Act of 1778 and its declaration (that
"the King and Parliament of Great Britain would not
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impose any duty, tax, or assessment whatever, payable in
any of His Majesty's colonies, provinces and plantations
in North America or the West Indies, except only such
duties as it might be expedient to impose for the regulation
of commerce ") proceeded to recite also that:-

" Whereas it is necessary for the general benefit of the Empire that
such power of regulation of commerce should continue to be exercised by
Her Majesty and the Parliament of the United Kingdom of Great Britain
and Ireland, subject nevertheless &c . . . ; be it therefore enacted that
nothing in this Act contained shall prevent or affect the execution of any
law which hath been or shall be made in the Parliament of the said United
Kingdom for establishing regulations and prohibitions, or for the imposing,
levying or collecting duties for the regulation of navigation or for the
regulation of the commerce between the Province of Canada and any other
part of Her Majesty's dominions, or between the said Province of Canada
of any other part thereof and any foreign country or state, &c. . . .

The next later parliamentary use of the expression that I
have noted is in the British North America Act. Its relation
had been confined in all cases preceding 1867 to interpro-
vincial and other external trade. No province, in fact, had
needed to use it in the domestic connection. If, instead of
the words "The regulation of trade and commerce" we had
to consider the meaning of the words "trade and commerce"
we would have an importantly different situation, because,
normally, the latter words encompass all manner of trade
and commerce, domestic and foreign, great and small, whilst
normally the former do not. The question is as to the mean-
ing of the words "the regulation of trade and commerce,"
as used in the B.N.A. Act. Lord John Russell, in 1837,
thought that they were appropriate where two provinces
had a comman interest to conserve. The Union Act of 1840
reserved to the Imperial Parliament its right to regulate
external commerce via the tariff route. In 1846 the prov-
inces acquired the right to "home rule" in tariff matters. In
1859 the province of Canada resented interference with that
right. Less than five years later the Quebec Conference
proposed to commit to a "general government charged with
matters of common interest to the whole country" (Quebec
Resolution No. 2) the legislative "power to make laws for
the peace, welfare and good government of the federated
provinces (saving the sovereignty of England) and especially
laws respecting . . . the regulation of trade and com-
merce." The words "common interest" in Lord John
Russell's resolutions of 1837 are repeated in the quoted

71054-6
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Quebec Conference resolution. That resolution was carried
into the London Resolutions of 1866. The London Confer-
ence of 1866-7 itself drafted, under the chairmanship of the
Colonial Secretary of that time, the B.N.A. Act. That Act
contains in its preamble a recital that its enactment was
requested by the original provinces of confederation. That
request is expressed in the 67th resolution of the London
Conference and a letter of John A. Macdonald, dated
December 26th, 1866, transmitting the London Resolutions
to the Colonial Secretary. Section 91 of the B.N.A. Act,
contains 29 enumerations of classes of subjects which must
be of common interest, if for no other reason than that to
each province (section 92) is committed, exclusively, all
matters deemed to be of interest to the provinces individu-
ally. Among the 29 enumerated Dominion classes is "the
regulation of trade and commerce."

With the foregoing considerations in mind I cannot reach
any other conclusion than that (a) the Parliament of
Canada's enacting power is conventionally exclusive in the
premises as against that of the Parliament of England, and
(b) the words "the regulation of trade and commerce" as
used in section 91 of the B.N.A. Act were not intended to
include the regulation of the domestic trade and commerce
of a single province. The question whether they were
intended to include the domestic trade of the provinces as
a whole, or that of more than one province, is one not yet
sufficiently developed by this enquiry to enable a reasonably
positive answer at this stage.

The expression "trade and commerce" has been passed
upon in Australia where it has been held to include "inter-
course for the purpose of trade in any and all its forms,
including the transportation, purchase, sale and exchange
of commodities." (James v Cowan 43 C.L.R. at 418;
Roughley v New South Wales (1928) 42 C.L.R. at 179.

In the McArthur Case (1920) 28 C.L.R. 530 at 546-7)
the High Court said that-

"The terms 'trade, commerce and intercourse' are not terms of art.
They are expressions of fact, they are terms of common knowledge, as well
known to laymen as to lawyers, and better understood in detail by traders
and commercial men than by judges. But as judges we are taken to know,
and do in fact, in this instance know the general import of the words.
The particular instances that may fall within the ambit of the expression
depend upon the varying phases and development of trade, commerce and
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intercourse itself. Aviation and wireless telephony have lately added to
the list of instances, but the essential character of the class remains the
same. 'Trade and commerce ' between different countries . . . has never
been confined to the mere act of transportation of merchandise over the
frontier . . . All the commercial arrangements of which transportation
is the direct and necessary result form part of 'trade and commerce.' The
mutual communings; the negotiations, verbal and by correspondence; the
bargain; the transport and the delivery are all, but not exclusively, parts
of the clan of relations between mankind which the world calls 'trade and
commerce'."

But in that Dominion the words "trade and commerce"
relate to section 92 of its constitution which provides that
"Trade, commerce and intercourse among the states shall
be absolutely free." So related the words "trade and com-
merce" seem to me to have been properly defined in the
broad way indicated above.

I would agree, too, with what has been held under the
United States constitution, that-

"The power to regulate it embraces all the instruments by which
such commerce may be conducted." (Welton v Missouri (1875) 91 U.S.
275.)

That is only to say that once you have fixed the proper
meaning of the words " trade and commerce," as used, you
must, under a power to regulate trade and commerce so
regulate it that its fixed meaning shall be allowed its full
scope. It is easy, as in the cases of Australia and the
United States, to assign the widest meaning to " trade and
commerce" which is identified with inter-state trade and
commerce, but, for reasons already indicated, the case is
not the same where, as in Canada, the kind of trade and
commerce intended is not indicated and the evidence
against an intent to attach to the words their widest mean-
ing is so impressive.

I propose to review the decisions, rendered since 1867
by the Judicial Committee of the Privy Council, in which
that Board has considered and pronounced concerning
section 91, head 2, of the B.N.A. Act,-" The regulation
of trade and commerce."

Annex No. 3 to this Report consists of extracts from
seventy-one decisions of the Board. Of these sixteen relate
more or less to section 91, head 2. Reference to Annex 3,
wherein the cases to be cited appear in numerical and
chronological order, will in most cases enable amplification
of such quotations as appear in this part of this Report.

71054-6
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Before I commence my review of the decisions I should,
I think, restate my opinion, elsewhere in this Report
expanded, of the proper construction (as unaided, as
unembarrassed by the decisions) of the meaning of the
bald text of section 91 of the B.N.A. Act. My reason is
that I desire that whoever may care to do so may, as I cite
and quote the authorities, determine for himself the effect
that application of my interpretation of the text would
have produced upon the result of each case reviewed.

I insist, despite the decisions, that the text of section 91
of the B.N.A. Act is properly to be interpreted as here-
under indicated:-

First: The Parliament of Canada is authorized to
"make laws for the peace, order and good government of
Canada in relation to all matters not coming within the
classes of subjects by this Act assigned exclusively to the
legislatures of the provinces ";

At this point the section ceases enacting, in the sense
that all else in it down to the end of the 29th and last
enumerated class of subjects is declaratory interpretation,
in part, of the enacted words preceding. I shall quote the
declaration almost at once. I have first to state a very
important circumstance with relation to the enacting
words. They are usually referred to as " the residuary
clause." The circumstance is that it being admitted (as
it universally is)

(a) that section 92 consists of sixteen enacted classes of
subjects; and

(b) that they represent all the legislative powers which
as between sections 91 and 92, are distributed to the
provinces; and

(c) that as against section 91 they are exclusive; and
(d) that section 91 contains, and contains only, all such

powers (being part of those plenary legislative
powers which are by sections 91 and 92, together,
distributed to the Dominion and the provinces) as
have not been distributed to the provinces,

it necessarily follows that the powers of sections 91 and 92
are mutually exclusive, because, if not, section 92 does not
as between sections 91 and 92 contain all the provincial
powers, for some of them are still in the only place where
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they can be, in section 91, which is, however, a place where
they cannot be-which is nonsense. I suggest that the
declaratory provisions of section 91, now to follow, disclose
that the draftsman of the Act (Lord Thring), who acted
under the directions of the London Conference, realized
that every provision of section 91 was as exclusive as
against section 92 as every provision of section 92 is
exclusive as against section 91.

I proceed now to analyse the declaratory provisions of
section 91. I pick up its words at the point where I left
off in the paragraph commencing with the italicised word
" First," above. Note that, beginning with a prohibition
against minimising (by reason of the declaring words) the
effect of the already quoted enacting words, the declaring
words declare, in part, the scope of the previous enacting
words, and do no more. Note also that the exclusiveness
of which they speak is that of the previously quoted enact-
ing words-the residuary clause-and that they do not
declare that the enumerated classes of subjects which are
mentioned shall be exclusive as against section 92, but do
declare that an existing exclusiveness of the preceding
residuary clause extends to them.

Second: " and for greater certainty, but not so as to
restrict the generality of the foregoing terms of this sec-
tion, it is hereby declared that (notwithstanding anything
in this Act) the legislative authority of the Parliament of
Canada extends to all matters coming within the classes
of subjects next hereinafter enumerated, that is to say ":-

Twenty-nine classes of subjects are then set out, each
with a specific enumeration. No. 2 is " The regulation
of Trade and Commerce."

Third: The section ends with the following words, which
revert to ordinary enacting, as distinguished from declaring,
terms:-

" And any matter coming within any of the classes of subjects
enumerated in this section shall not be deemed to come within the class "
(singular) " of Matters of a Local or Private Nature comprised in the

enumeration of the classes" (plural) "of subjects" (whereof there are
sixteen) " by this Act assigned exclusively to the Legislatures of the
Provinces."

These words, grammatically and in reason, apply only
to the sixteenth class of the subjects distributed to the
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provinces by section 92. The decisions hold (although
they do not all agree) that the quoted words apply to
all sixteen of these classes. I think that the intent of the
quoted words is to limit the provincial power of enact-
ment under the 16th head of section 92 and that the
paramountcy of the provisions of section 91 over those
of section 92, including its 16th head, is provided for by
the earlier words of section 91-" notwithstanding any-
thing in this Act."

If I am right, the exaltation of the enumerated heads
of section 91 over the residuary provisions of that section-
of the example over its rule, of the illustration over its
principle-has been and is wrong, and that laws made
under the authority of the residuary clause of that section
are as paramount and as exclusive as are laws made under
the authority of the enumerated heads. If I am right,
section 91, head 2, may be left to perform what, to my
mind, is its proper function-the regulation of trade and
commerce at large, instead of " at small." If I am right,
section 92, head 13, "Property and Civil Rights in the
Province " may function as intended-as a power of wide
scope, exerting as against section 91 an intended restraint,
but not to such an extent as to bedevil the scheme of
confederation.

I begin now my review of the decisions of the Judicial
Committee of the Privy Council.

Case No. 5 is commonly known as the " Parsons Case."
As was, unfortunately, common in the early years of con-
federation, neither the Dominion nor any province was
represented on the argument. Counsel on behalf of two
private litigants, acting in support of the purposes of their
respective clients, quite properly argued, claimed or con-
ceded as they, respectively, thought wise in the circum-
stances. The research which in our time is made and
applied by the Dominion and the provinces in connection
with constitutional cases was wanting. Dominion juris-
diction over the insurance business and the scope of the
expression "Property and Civil Rights" were involved,
but the Dominion was not on hand to protect its legis-
lative jurisdiction.

The decision, confining ourselves only to what was
determined as to the " regulation of trade and commerce,"
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was that head No. 2 of section 91 of the Act would include
political arrangements in regard to trade requiring the
sanction of Parliament, regulation of trade in matters of
inter-provincial concern, and, maybe, general regulation
of trade affecting the whole Dominion; but it would not
include the regulation of the contracts of a particular
business or trade, such as the business of fire insurance
in a single province.

The case involved the constitutional validity of a pro-
vincial statute relating to conditions in fire insurance pol-
icies. A purely private or local matter was concerned. I
have never been able to justify the invoking of section 91,
head 2, in the Parsons Case, although, ever since that case
was decided it has remained the leading case on that head
of that section.

Case No. 6 is Russell v The Queen, in which Lord Fitz-
gerald, rendering the decision of the Judicial Committee,
said that in abstaining from the unnecessary discussion of
the question whether the Canada Temperance Act could
be supported under any of the enumerated heads of sec-
tion 91, the Board-
"must not be understood as intimating any dissent from the opinion
of the Chief Justice of the Supreme Court of Canada and the other
judges who held that the Act, as a general regulation of the traffic in
intoxicating liquors throughout the Dominion fell within the class of
subject 'the regulation of trade and commerce' enumerated in that
section, and was, on that ground, a valid exercise of the legislative
power of the Parliament of Canada."

The foregoing words left the reasoning of the Supreme
Court of Canada unassailed and the decision itself un-
reversed. It is worthy of note in this connection that four
members of the Board that decided Russell v The Queen
were members of the Board that decided the Parsons Case.

This case, then, expressly abstains from reversing a
decision that " the regulation of trade and commerce "
extends to the regulation of a particular business through-
out the Dominion. But later cases do not so abstain.

Case No. 7 is Hodge v The Queen. It tersely states
the very valuable "aspect doctrine "-one that I think
affords a means of intelligent interpretation and appli-
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cation of sections 91 and 92 of the B.N.A. Act, as originally
intended-in these words:-

"Subjects which in one aspect and for one purpose fall within section
92 of the British North America Act, 1867, may, in another aspect and
for another purpose, fall within section 91."

Practically the same judges (four out of five) who had
held in Russell v The Queen, that a Dominion Act, one
for the good government of the Dominion and " designed
for the promotion of public order, safety and morals " and
applying only wherever brought locally into effect in any
province, was constitutionally valid, had no difficulty in
holding qua a local district in a province wherein the
Dominion Act had not been brought into effect, that a
provincial Act of a merely local or private nature-one
designed for the promotion of the good government, locally,
of taverns, was not in conflict with the provisions of sec-
tion 91, head 2, of the B.N.A. Act-" The regulation of
trade and commerce," or, as the case puts it-" The general
regulation of trade and commerce."

The aspect and purpose of the two statutes was different.
They could live and operate side by side. The fact, if it
was the fact, that they both had relation to the regulation
of the traffic in intoxicating liquor was really immaterial;
the matter of the provincial Act was in relation to the
good government, locally, of taverns and the matter of the
Dominion Act was in relation to the good government,
nationally, of the people of Canada.

But note the lurking willingness of the Board, up to this
stage, to treat as valid under section 91, head 2, the regula-
tion by the Dominion, for national purposes, of a particu-
lar trade or business. In the Parsons Case it had said that
" maybe" that was all right. In the Russell Case it had
said that it must not be understood to be saying that when
the Supreme Court of Canada said that it was all right
that that Court was wrong, and in the Hodge Case it had
said that the local regulations in question " cannot be said
to interfere with the general regulation of trade and com-
merce, which belongs to the Dominion Parliament, and do
not conflict with the provisions of the Canada Temperance
Act, which does not appear to have as yet been locally
adopted." Unless the Board continued to think that, at
least, " maybe" head 2 of section 91 applied to the regula-
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tion for the whole Dominion of a particular trade or
business there was no need to have said anything else than
that the minutely local matter involved came under head
16 of section 92 and not under section 91 at all, and so the
provincial Act was valid.

In Case No. 9, Bank of Toronto v Lambe, it was con-
tended on behalf of the appellant that because, under
section 91 of the B.N.A. Act, the Dominion Parliament
had legislative authority over Banking and the Regulation
of Trade and Commerce, a province had not legislative
authority to tax a bank. Counsel for the respondent were
not called upon. Said Lord Hobhouse, for the Board-

"The words 'regulation of trade and commerce' are, indeed, very
wide, and in Severn's Case, 2 Sup. Court of Canada, 70, it was the view
of the Supreme Court that they operated to invalidate the licence duty
which was there in question. But since that case was decided the question
has been more completely sifted before the Committee in Parsons' Case,
7 A.C. 96, and it was found absolutely necessary that the literal meaning
of the words should be restricted, in order to afford scope for powers
which are given exclusively to the provincial legislatures. It was there
thrown out that the power of regulation given to the Parliament meant
some general or interprovincial regulations. No further attempt to define
the subject need now be made, because their Lordships are clear that if
they were to hold that this power -of regulation prohibited any provincial
taxation on the persons or things regulated, so far from restricting the
expressions, as was found necessary in Parsons' Case, 7 A.C. 96, they
would be straining them to their widest conceivable extent."

This review of " The Regulation of Trade and Com-
merce " decisions by the Judicial Committee has now
covered twenty years of Confederation. The Dominion
had not been represented on any of the decided appeals.
The meaning of the expression " make laws in relation to
. . . the regulation of trade and commerce," as used in
section 91 of the B.N.A. Act, 1867, remains at this stage
as it was expounded, so far as it was expounded, in Case
No. 5, the Parsons Case. Several obviously impossible
constructions of the Dominion's legislative power had been
urged by litigants-constructions designed to achieve suc-
cess in the precise litigation or prosecution under review,
without regard to their effect in general. The Judicial
Committee, in referring to and disposing of arguments
presented, had written certain words. These words, as the
Judicial Committee has over and over again reminded us,
must be read and understood with reference to the issues
and subject matter of the decisions in which they were
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used. This much is plain-that the Judicial Committee's
conception of the Dominion's " Regulation of Trade and
Commerce " power, up to 1887, was that it was a power
to enact general laws in relation to the regulation of trade
and commerce-laws which no province could enact-laws
extending over all the provinces-laws general in character
as well as in area of application. Precisely what would
amount to a law general in character the Board had not
seen fit to define. Having said in Case No. 5 that political
arrangements in regard to trade, requiring the sanction of
Parliament, inter-provincial trade and, maybe, general
regulation of trade affecting the whole Dominion, but not
the regulation of the contracts of a particular person or
trade (words uttered in and with reference to a case that
involved only the contracts of a particular trade dealt
with in a provincial statute), came under " the regulation
of trade and commerce," the Board, which had already
announced its intention to decide " without entering. more
largely upon an interpretation of the statute than is neces-
sary for the decision of the particular question in hand,"
had left the subject matter of the present inquiry-the
true intent and scope of section 91, head 2, of the Act-
where it yet remains, to a great extent, in the air.

One principle had, however, been clearly laid down. It
runs through,-it is the reconciling tie of-all four cases as
yet examined. I refer to "the aspect doctrine." I attach,
perhaps, undue importance to it, but it is my serious opinion
that if no other aid to the proper interpretation and applica-
tion of sections 91 and 92 of the B.N.A. Act had ever been
applied, those sections could have been more properly and
more satisfactorily interpreted than they have been.
Expanded a bit, in words but not in meaning, that doctrine,
as expressed in and applied by Hodge v The Queen (Case
No. 7) is that one should not think of the "matters" men-
tioned in sections 91 and 92 as, e.g. liquors, contracts, insur-
rance, &c., as matters which, as such, must come under
section 91 or as such must come under section 92, but one
should think of them as subject matters of concrete legis-
lation which, dependent upon the kind of legislation that it
happens to be, and the purpose with which it happens to be
enacted, may come under section 91 or may come under
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section 92. The doctrine is one related to matters and not
to classes of subjects.

In Hodge v The Queen (Case No. 7) the contest had
been between "the regulation of trade and commerce," in
section 91, and certain local regulations for the governance
of taverns, &c., which, necessarily, if at all, came under some
provision or provisions of section 92. Because, in Russell v
The Queen (Case No. 6) the Board had ruled that the
Canada Temperance Act, which in fact involved the liquor
traffic, or "the drink question," came under the Dominion's
jurisdiction, it was argued in Hodge v The Queen (Case
No. 7) that the assailed Ontario statute, also dealing with
that traffic and that question, must be ultra vires, as being
a regulation of trade and commerce. The Board (first
explaining that in Russell v The Queen the decision was
based solely upon the general or residuary legislative
authority of the Dominion Parliament to pass the Canada
Temperance Act as a general law for the whole Dominion,
and that references in that case to, for example, the trade
and commerce power, should be interpreted according to
the subject matter to which they were intended to apply)
said that-

"The principle which that case and the case of the Citizens Insurance
Company" (Case No. 5) "illustrate is, that subjects which in one aspect
and for one purpose fall within section 92, may in another aspect and for
another purpose fall within section 91."

The Board had said in Russell v The Queen (Case No. 6)
that "the true nature and character of the legislation under
discussion must always be determined in order to ascertain
the class of subject to which it really belongs." In the same
case it had added that "the matter of the Act in question
does not properly belong to the class of subjects 'Property
and Civil Rights,' within the meaning of subsection 13."
These words illustrate the "aspect doctrine" in full stride.

Case No. 13 is commonly known as the Prohibition Case.
It was decided in 1896. It follows Russell v The Queen
(Case No. 6) but not as a case concerning the regulation of
trade and commerce, and it distinguishes the Parsons Case
(No. 5). Aspects of this case other than its relation to
section 91, head 2 are discussed elsewhere in this Report.
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Russell v The Queen, so the Board, per Lord Watson,
ruled,-
, must be accepted as an authority to the extent to which it goes, namely,
that the restrictive provisions of the Act of 1886, when they have been
duly brought into operation in any provincial area must receive effect as
valid enactments relating to the peace, order and good government of
Canada."

But the Board repudiated any idea that Russell v The
Queen is supportable under Head No. 2 of section 91 (The
Regulation of Trade and Commerce) " If it were so " they
say " the Parliament of Canada would, under the exception
from section 92 which has already been noticed " (meaning
the concluding words of section 91), " be at liberty to exer-
cise its legislative authority, although in so doing it should
interfere with the jurisdiction of the provinces."

It may be noted that Lord Watson's repudiation of Russell
v The Queen, as authority as above mentioned, adds nothing
to what had already been said in Hodge v The Queen (Case
No. 7) by practically the same judges as those who decided
Russell v The Queen (Case No. 6) as to what was the
ground of the latter decision.

At a later stage of this same decision (No. 13) Lord
Watson himself states that-

" It has been frequently recognized by this Board, and it may now
be regarded as settled law, that according to the scheme of the British
North America Act the enactments of the Parliament of Canada, in so
far as these are within its competency, must override Provincial legis-
lation."

I do not think that Dominion legislation ever overrides
or overbears provincial legislation. It is that however things
may seem to be-indeed could and would be in other cir-
cumstances-in the relevant circumstances the seemingly
provincial power does not come within section 92. It is that
the "aspect doctrine" is at its task of reconciliation. A root
conception of the text of section 91 is that nothing comes
within section 91 that comes within section 92. The "over-
riding" and "overbearing" idea is in conflict with the text
of the Act. It is a result of the assignment by judicial
decision to the enumerated heads of section 91 of a double
paramountcy-a paramountcy that operates not only over
all of section 92, but over the residuary clause of section 91
as well. Section 91, far from justifying anything of the
kind, so far as the residuary clause is concerned prohibits it.
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Case No. 34, sometimes called the John Deere Plow Co.
Case, was decided in 1915. The pronouncement made in
the Parsons Case (No. 5) as to the scope of the Dominion's
" trade and commerce " power has, up to 1915, remained
unaltered in any respect. Case No. 34 confirms the Parsons
Case (No. 5) and admits a further function of section 91,
head 2 of the B.N.A. Act. Lord Haldane, in delivering the
decision said, at page 340 of 1915 Appeal Cases-

"Their Lordships 'find themselves in agreement with the interpreta-
tion put by the Judicial Committee in Citizens Insurance Company v
Parsons on Head 2 of section 91, which confers exclusive power on the
Dominion Parliament to make laws regulating trade. This head must,
like the expression 'Property and Civil Rights in the Province,' in section
92, receive a limited interpretation. But they think that the power to
regulate Trade and Commerce at all events enables the Parliament of
Canada to prescribe to what extent the powers of companies the objects
of which extend to the entire Dominion should be exercisable, and what
limitations should be placed on such powers. For if it be established that
the Dominion Parliament can create such companies then it becomes a
question of general interest throughout the Dominion in what fashion
they should be permitted to trade."

This pronouncement, in so far as it relates to Parlia-
mentary prescription -of the powers of companies, is
remarkable, for reasons now given. The Parsons Case
(No. 5) had discussed the power to incorporate as follows-

" But in the first place it is not necessary to rest the authority of
the Dominion Parliament to incorporate companies on this specific and
enumerated power." (Section 91, head 2.) " The authority would belong
to it by its general power over all matters not coming within the classes
of subjects assigned exclusively to the legislatures of the provinces, and
the only subject on this head assigned to the provincial legislature being
'the incorporation of companies with provincial objects,' it follows that
the incorporation of companies for objects other than provincial falls
within the general powers of the Parliament of Canada. But it by no
means follows (unless, indeed, the view of the learned judge is right as
to the scope of the words 'the regulation of trade and commerce') that
because the Dominion Parliament has alone the right to create a corpora-
tion to carry on business throughout the Dominion, that it alone has the
right to regulate its contracts in each of the provinces."

In the case under 'discussion (No. 34) Lord Haldane
propounds in effect that an enumerated head of section 91
of the B.N.A. Act (so enumerated, in the words of that
section, "for greater certainty, but not so as to restrict
the generality " of the preceding terms of the section,
which vest in the Parliament of Canada authority " to
make laws for the peace, order and good government of
Canada," subject only to the sixteen classes of provincial
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legislative authority) can so operate as to augment the
legislative authority of the Parliament of Canada derived
through the peace, order and good government provision
of section 91. By the text of that section it is " declared
that (notwithstanding anything in this Act) the exclusive
legislative authority of the Parliament of Canada" (viz.
that enacted by " the foregoing terms of this section " the
generality of which terms must not be restricted by reason
of the enumerations) " extends to all matters coming
within the classes of subjects " enumerated. By the text,
notwithstanding anything in the Act, the enumerated
provisions are statutory interpretations of some of the
classes of legislation to which Dominion legislative
authority in general extends. At a later stage of this
review it will appear that a later Board, without assigning
reasons (which would have been quite inconvenient)
rightly discredits the conclusion, evolved in the interval by
Lord Haldane, that the peace, order and good government
clause can aid an otherwise inefficient section 91, head 2.

In Case No. 36, Re the Dominion Insurance Act, the
Judicial Committee held that section 91, head 2, of the
B.N.A. Act (" The regulation of Trade and Commerce ")
does not authorize the regulation by a licensing system of
a particular trade in which Canadians would otherwise be
free to engage in the provinces. The particular " trade "
in question in the case was the insurance business. Thus
the effect of the decision in Case No. 5 (Parsons Case)
wherein it was held that section 91, head 2, did not include
the regulation of the contracts of a particular business or
trade, such as the business of fire insurance in a single
province, was greatly extended and Dominion legislative
authority was correspondingly reduced. It follows that if
the Dominion cannot regulate Canadians in the insurance
business by a licensing system it cannot regulate them at
all.

During the argument of Case No. 36 Counsel suggested
that section 91, head 2, extends to general trade and com-
merce-that in order to be brought within the words " the
regulation of trade and commerce " the legislation had to
be general legislation throughout the Dominion, applic-
able to all trade and commerce. The Board made no



95

pronouncement as to this. The words of the Parsons Case
(No. 5) had not been as wide, so Case No. 36 would leave
the "maybe" of Case No. 5 where we found it, were it
not that Case No. 34 had held that regulation for the whole
Dominion of a particular trade is not general legislation
within the meaning of 'the decisions, which practically
justifies counsel's contention.

Case No. 40, Great West Saddlery Co. v The King,
decided in 1921, makes and executes by means of less than
two lines of print, deftly injected, another inroad upon
"the regulation of trade and commerce" power of the
Dominion.

The case involved the constitutional validity of several
Companies Acts of several provinces. Quite unnecessarily,
so far as the purposes of the decision were concerned,
Viscount Haldane added as the last two lines of the follow-
ing paragraph a statement of law that is in conflict riot
merely with the non obstante provision of section 91 of
the B.N.A. Act, but also in conflict with a number of
decisions of the Judicial Committee delivered by himself
and elsewhere in this Report noted. I refer to the last
lines of the following words-

" Their Lordships think that what is implied in this decision"
(Brewers and Malaters' Case, No. 15, Annex 3) " is that while the
Dominion Legislature had power to place restrictions throughout Canada
on the traffic in liquor, the powers conferred by section 91 did not in any
way conflict with the positive powers of taxation and licensing for pro-
vincial objects, expressly and particularly conferred by section 92. These,
in so far as there might have been any interference, had been conferred
by the Imperial Parliament on the provinces by way of exception both
from the general power of legislation given to the Dominion by the
initial words of section 91 and from any purely general enumerated head,
such as the regulation of trade and commerce."

The italicised words, practically sterilizing section 91,
head 2, were uttered in a case where the validity of provin-
cial, not Dominion, legislation was before the Board for
determination. Except as a foundation for reasoning in a
future case the italicised words were foreign matter.

Section 91 of the B.N.A. Act is in these words-" it is
hereby declared that (notwithstanding anything in this
Act) the exclusive legislative authority of the Parliament
of Canada extends to . . . The regulation of trade and
commerce." Also section 91 concludes as follows-

"And any matter coming within any of the classes of subjects
enumerated in this section" (of which section 91, head 2, is one) "shall
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not be deemed to come within the class of matters of a local or private
nature comprised in the enumeration of the classes of subjects by this
Act assigned exclusively to the legislatures of the provinces."

The reference in the decision under review to which I
have drawn attention is patently judicial legislation, the
repeal of a provision of an Act of the Imperial Parliament,
which is also to a great extent the constitution of the
Dominion of Canada and of some of its provinces.

In a later case to be met, the error so injected into this
case had to be undone. In the next case Viscount Haldane,
for the Board, reverts to the odd stand taken by him -in the
John Deere Plow Co. case (No. 34) upon which I have
already commented.

Case No. 42, re Board of Commerce Act, was decided in
1922. Of the, as yet, well-remembered conditions put
before the Judicial Committee in this case Viscount
Haldane said-

" Nor do the words of section 91, 'The Regulation of Trade and
Commerce,' if taken by themselves, assist the present Dominion con-
tention. It may well be, if the Parliament of Canada had, by reason of
an altogether exceptional situation, capacity to interfere, that these words
would apply so as to enable that Parliament to oust the exclusive character
of the provincial powers under section 92. In the case of Dominion Com-
panies their Lordships, in deciding the case of John Deere Plow Co. v
Wharton " (No. 34), " expressed the opinion that the language of section 91,
head 2, could have the effect of aiding Dominion powers conferred by the
general language of section 91. But that was because the regulation of
the trading of Dominion Companies was sought to be invoked only in
furtherance of a general power which the Dominion Parliament possessed
independently of it. Where there was no such power in that Parliament,
as in the case of the Dominion Insurance Act, it was held otherwise, and
that the authority of the Dominion Parliament to legislate for the regu-
lation of trade and commerce did not, by itself, enable interference with
particular trades in which Canadians would, apart from any right of

interference conferred by these words above, be free to engage in the

provinces. This result was the outcome of a series of well-known decisions

of earlier cases which are now so familiar that they need not be cited."

The peculiar views thus enunciated were expressly repu-
diated by the Board (in their own way, never overruling,
but merely " explaining ") in Case No. 54, post.

Viscount Haldane concluded (in Case No. 42) with the
statement that there was no justification for interpreting
the words of section 91, head 2, in a fashion which would,
as was said in the argument on the other side, make them
confer capacity to regulate particular trades or businesses.
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Case No. 44, the Paper Control Case, is the next in line
for review. It relates principally to what Viscount Hal-
dane termed an implied power attributable in emergent
conditions to section 91 of the B.N.A. Act. In the course
of the decision Viscount Haldane said of section 91,
head 2-

"It may be, for example, impossible to deal adequately with the new
questions which arise without the imposition of special regulations on
trade and commerce of 'a kind that only the situation created by the
emergency places within the competency of the Dominion Parliament."

The case is not otherwise in point. It is valuable for
present purposes only as another illustration of the convic-
tion of Lord Haldane that of the 27 children of a parent
section 91, child No. 2 was the weakling.

Case No. 47, variously referred to as " the Snider Case"
and " the Lemieux Act Case " is relevant because of the
following paragraph, in the decision, pronounced in
1925:-

Per Viscount Haldane:
" Nor does the invocation of the specific power in section 91 to regu-

late trade and commerce assist the Dominion contention. In Citizens
Insurance Co. v Parsons (Case No. 5) it was laid down that the colloca-
tion of this head (No. 2 of section 91), with classes of subjects enumerated
of national and general concern, indicates that what was in the mind of
the Imperial Legislature when this power was conferred in 1867 was
regulation relating to general trade and commerce. Any other construc-
tion would, it was pointed out, have rendered unnecessary the specific
mention of certain other heads dealing with banking, bills of exchange
and promissory notes, as to which it had been significantly deemed
necessary to insert a specific mention. The contracts of a particular trade
or business could not, therefore, be dealt with by Dominion legislation
so as to conflict with the powers assigned to the Provinces over property
and civil rights relating to the regulation of trade and commerce. The
Dominion power has a really definite effect when applied in aid of what
the Dominion Government are specifically enabled to do independently
of the general regulation of trade and commerce, for instance, in the
creation of Dominion companies with power to trade throughout the
whole of Canada. This was shown in the decision of John Deere Plow
Co. v. Wharton (Case No. 34). The same thing is true of the exercise
of an -emergency power required, as on the occasion of war, in the interest
of Canada as a whole, a power which may operate outside the specific
enumerations in both sections 91 and 92. And it was -observed in Attorney-
General for Canada v Attorney-General for Alberta (Case No. 36), in
reference to attempted Dominion legislation about insurance, that it
must now be taken that the authority to legislate for the regulation of
trade and commerce does not extend to the regulation, for instance, by
a licensing system, of a particular trade in which Canadians would other-

wise be free to engage in the Provinces. ([19151 A.C. 330, 340: Case

71054-7
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No. 34.) It is, in their Lordships' opinion, now clear that, excepting so
far as the power can be invoked in aid of capacity conferred independently
under other words in section 91, the power to regulate trade and com-
merce cannot be relied on as enabling the Dominion Parliament to
regulate civil rights in the Provinces."

The drift of the foregoing has had to be corrected, as we
shall see.

There was another pertinent remark made in the same
case, as follows-

" It has been observed subsequently " (to the decision of Russell
v The Queen, Case No. 6) "by this Committee that it is now clear that
it was on the ground that the subject matter lay outside provincial pow-
ers, and not on the ground that it was authorized as legislation for the
regulation of trade and commerce, that the Canada Temperance Act was
sustained: see Attorney General for Canada v Attorney General for
Alberta (1916) 1 A.C. 588, 595." (Case No. 36.)

On every possible occasion Viscount Haldane, in decisions
written by him, promoted, in conflict with the non ob-
stante clause of section 91 of the B.N.A. Act, the peculiar
view that head No. 2 of that section differed from, and
was of weaker influence than the other enumerated heads
of section 91. Note the last few lines of the above quo-
tation. Unless a " matter " comes within head 2 of section
91 that head can have no influence, and if a "matter"
comes within it, then, says section 91, " notwithstanding
anything in this Act, the exclusive legislative authority
of the Parliament of Canada extends to all matters com-
ing within. . . .the regulation of trade and commerce."

The problem in each case should not be difficult. It
is whether the " matter " comes within the true meaning
of the words " the regulation of trade and commerce." If
it does not we have a dead issue, and flogging it is as futile
as the flogging of the proverbial dead horse. If the mat-
ter does come within the head-the class-in question,
the statute should be allowed to take charge of the con-
sequences and judicial interference with the terms of the
statute is as objectionable as it is unauthorized.

We shall note in the next case to be reviewed the steps
necessarily taken six years later, by the Judicial Committee
itself, to correct, at least in part, a series of decisions (of
which the case now under review is one) whereby Lord
Haldane, referring to his own previous pronouncement
as authority, with the maybe unwitting concurrence of
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his associates, had, for most practical purposes, torn head
2 of section 91 out of the B.N.A. Act.

Case No. 54, usually called the " P.A.T.A. Case " was
decided in 1931. The personnel of the Committee was
completely different from that of the Committee which
had decided Case No. 47, last reviewed. The question in-
volved was whether the Combines Investigation Act of
the Dominion and section 498 of the Criminal Code were
intra vires. It was claimed that they related to prop-
erty and civil rights and the administration of justice in
each province of the Dominion. The Dominion supported
the legislation on three grounds-1. Under the residuary
clause of section 91 of the B.N.A. Act; 2.-Under section
91, head 2, the regulation of trade and commerce; and
3.-Under section 91, head 27, the criminal law. The
Committee held that the legislation came under head 27
and that any legislation which, in its pith and substance,
is within any enumerated head of section 91 may law-
fully affect property and civil rights or the administration
of justice in the provinces.

As to " the regulation of trade and commerce," the Com-
mittee per Lord Atkin, said-

"The view that their Lordships have expressed makes it unnecessary
to discuss the further ground upon which the legislation has been sup-
ported by reference to the power to legislate under section 91, head 2,
for 'The regulation of trade and commerce.' Their Lordships merely
propose to disassociate themselves from the construction suggested in
argument of a passage in the judgment in the Board of Commerce Case
([1922] 1 A.C. 191, 198,) under which it was contended that the power to
regulate trade and commerce could be invoked only in furtherance of a
general power which Parliament possessed independently of it. No such
restriction is properly to be inferred from that judgment. The words of
the statute must receive their proper construction where they stand as
giving an independent authority to Parliament over the particular subject-
matter. But following the second principle noticed in the beginning of
this judgment their Lordships in the present case forbear from defining the
extent of that authority. They desire, however, to guard themselves from
being supposed to lay down that the present legislation could not be.
supported on that ground.

The chronology of events leading up to the just quoted
reference to the Board of Commerce case should be re-
stated so that, in retrospect, the effect of that reference
may be measured.

(a) Case No. 34, decided in 1915. Lord Haldane had
held in this case that section 91, head 2, could " aid," as to

71054-71
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trading powers, the residuary clause of section 91, where-
under the Dominion wa.s authorized to incorporate com-
panies with other than provincial objects. This ruling
was quite unnecessary but not obnoxious. The Parsons
Case (No. 5) had cared for the whole matter. All that
was necessary was to avoid interference with that case,
especially the part which relates to the enactment of
general laws. At the time of and after the Parsons Case
the Judicial Committee understood by a general law one
relating to the whole Dominion and not relating to a
matter exclusively provincial-that is, one complying with
the requirements of section 91. The ruling in Case No.
34, however harmless in itself, was, nevertheless, one in
conflict with the text of section 91.

(b) Case No. 40, decided in 1921, again in conflict with
the terms of section 91. Lord Haldane had purported to
deprive head 2 of section 91 of that paramountcy over the
heads of section 92 which had been accorded to the other
heads of section 91 in case of legislation validly enacted
under the latter.

(c) Case No. 42 (Board of Commerce Case), decided in
1922. Upon the authority of Case No. 34 (re capacity of
section 91, head 2, to aid the residuary clause to which
incorporation was related) Lord Haldane had held that

by itself " head 2 of section 91 had not in any circum-
,stances such paramountcy as would " oust the exclusive
,character of the provincial powers."

(d) Case No. 47 (the Snider Case), decided in 1925. The
same heresy is repeated in this case on the same authority.
The Board's correction of the record (made in Case 54
ante) mentions only the Board of Commerce case, possibly
because acknowledgment that twice before and once after
that case the same heresy had been taught would have
driven the Board to overrule, instead of state or explain.
It can be taken for granted that the heresy has been eradi-
cated. But it had raged for ten years and, during that
period, all courts in Canada had been found to follow it.
They could not "explain" it out of existence.

Case No. 56, the Aeronautics Case. So far as section 91,
head 2, is concerned this decision is not important, except
(in view of the ten years of practical sterilization of that
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legislative power) for the following pronouncements per
Lord Sankey, L. C.-

" The legislation of the Parliament of the Dominion, so long as it
strictly relates to subjects of legislation expressly enumerated in section 91,
is of paramount authority, even though it trenches upon matters assigned
to the provincial legislatures by section 92."

In the same connection the following further quotation
from the decision is in point,--

" With regard to some of them " (the terms of an international con-
vention in question) "no doubt, it would appear to be clear that the
Dominion has power to legislate, for example under section 91, item 2,
for the regulation of trade and commerce . . . but it is not necessary
ior the Dominion to piece together its powers under section 91 in an
endeavour to render them co-extensive with its duty under the convention
ohen section 132 confers upon it full power to do all that is legitimately
necessary for the purpose."

Likewise it may be said that it is never necessary for the
Dominion to piece together its powers under the residuary
clause of section 91 and any of the enumerated classes of
subjects of the same section. The latter proceed from the
former.

Case No. 63, Re Natural Products Marketing Act, was
decided in 1937. The decision was written by Lord Atkin.
Lord Macmillan and Lord Russell of Killowen, who both
sat in Case No. 63, had also sat in the P.A.T.A. case (No.
54), in which case, also, Lord Atkin had written the deci-
sion. The substance of the decision may be thus
expressed-

1. That because the provisions of the legislation in ques-
tion, in addition to dealing with the regulation of
foreign export and inter-Provincial trade, also covered
in terms not severable, transactions in any natural
product which were completed in the Province and
had no connection with inter-Provincial or export
trade, such legislation was as a whole ultra vires of
the Dominion Parliament.

2. That section 91 (2) of the British North America Act,
1867 (the Regulation of Trade and Commerce), does
not permit the regulation of individual forms of
trade or commerce confined to the Province, and the
legislation in question, therefore, being not brought
within any one of the enumerated classes of subjects
in section 91, in so far as it related to matters which
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were in substance local and provincial and affected
property and civil rights, a subject matter exclusively
reserved to the Provincial Legislature under section
92 (13) of the British North America Act, 1867, was
beyond the competence of the Dominion Parliament.

3. That the whole texture of the legislation in question
was inextricably interwoven, and neither section 9,
which dealt with inter-Provincial or export trade,
nor Part II, which was a genuine exercise of the
Dominion legislative authority over criminal law,
could be contemplated as existing independently of
the main legislation and must fall with it as being in
part merely ancillary to it.

The Dominion Act was held to be invalid in this case
because it, by unseverable stipulations, extended its pro-
visions to individual forms of trade or commerce confined to
the province. This means that the Act purported to
regulate trade and commerce confined to a province. Right
or wrong (I think that on the authorities it is right)
this decision is not based on the same ground as the insur-
ance cases. They are not confined to domestic (in the
sense of locally provincial) businesses. On the ground
stated in this case, as I understand it, if Dominion insur-
ance legislation (which seems, to my surprise, to be
regarded as capable, at large, of being related to "the
regulation of trade and commerce ") were to exempt from
its scope, not contracts of insurance, but insurance business,
the operations whereof are confined to a single province,
then so far as the authority of Case No. 63 is concerned,
it could not be held that the legislation would be invalid.
This, however, is comment and not formal opinion.

The decision of the Board in Case No. 63 is based upon
that of the Supreme Court of 'Canada. Lord Atkin said-

" It was sought to bring the Act within Class 2 of section 91, namely,
The Regulation of Trade and Commerce. Emphasis was laid upon those
parts of the Act which deal with interprovincial and export trade. But
the regulation of trade and commerce does not permit the regulation
of individual forms of trade or commerce confined to the province. In
his judgment the Chief Justice says:-

'The enactments in question, therefore, in so far as they relate
to matters which are in substance local and provincial are beyond
the jurisdiction of Parliament. Parliament cannot acquire jurisdiction
to deal in the sweeping way in which these enactments operate
with such local and provincial matters by legislating at the same



103

time respecting external and interprovincial trade and committing
the regulation of external and interprovincial trade and the regula-
tion of trade which is exclusively local and of traders and producers
engaged in trade which is exclusively local to the same authority
(King v Eastern Terminal Elevators (1925) S.C.R. 434).'

Their Lordships agree with this; and find it unnecessary to add anything."

The decision of the Supreme Court of Canada, was
delivered by Sir Lyman Duff C.J., who said of the enact-
ments in question-

"These enactments, in our opinion, are not enactments within the
contemplation of the second head of section 91, 'The regulation of trade

and commerce' in the sense which has been ascribed to those words by
decisions which are binding upon us and which it is our duty to follow."

The foregoing italicised words express with fidelity the
situation of any Canadian court called upon to apply the
B.N.A. Act to any given piece of Dominion or provincial
legislation. In so far as the Judicial Committee of the
Privy Council has spoken with relation to the matter before
the court the pronouncement made is binding upon the
court. It is the law, and though the Canadian judges
would themselves have decided otherwise, it is still the law.
At many places in this Report I have presumed to disagree
with decisions of the Judicial Committee but that I could
only do because my duty, pursuant to the Senate resolution
under which I am at present acting, is not merely to state
the law but to review it and to state my own opinions,
based not upon previous decisions, but notwithstanding
them. I am not writing as a court writes, for purposes of

decision, or as a counsel writes, to advise as to the state of
the law. I have been commissioned to advise in what
respects, if at all, the law, as pronounced, requires amend-

ment. In my position even Lord Atkin might well disagree
with the same decisions as I do, for he, as I, is heir to them,

but he is not as free as I to criticise them, owing to the

difference in our respective functions.
Sir Lyman Duff, C.J., in his decision (approved by the

other members of the court), cited nearly all the Privy

Council cases that I have, up to now, reviewed and two
others. He, as I, regards the elucidation in the Parsons

Case (No. 5) of the words "regulation of trade and com-

merce" as yet standing approved. Of that case he says-
"The actual decision, it will be observed, was that the authority

to legislate for the regulation of trade and commerce does not con-

template the power to regulate by legislation the contracts of a particular
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business or trade in a single province. But the judgment suggests,
although it does not decide, that this power of regulation does not extend
to the unlimited regulation of particular trades and occupations. On the
other hand, there is nothing in the judgment to indicate that the regula-
tion of external trade is excluded from the scope of the authority, nor
is there anything to suggest, whatever the precise scope of the power
may be, that, when Parliament is legislating with reference to matters
strictly within the regulation of trade and commerce, it is disabled from
legislating in regard to matters otherwise exclusively within the pro-
vincial authority if such legislation is necessarily incidental to the exer-
cise of its exclusive powers in relation to that subject."

The Chief Justice cites A.-G. for British Columbia v
A.-G. for -Canada (1924) A.C. 222 (a case not included in
Annex 3), and says of it that-

" In A.-G. for B.C. v A.-G. for Canada, the Board dealt with the
subject of the regulation of external trade. The question before the
Board in that case concerned the authority of the Dominion of Canada
to impose customs duties upon alcoholic liquors imported into Canada by
the Government of British Columbia for the purpose of sale by that
government. It was pointed out in the judgment delivered by Lord
Buckmaster; that the imposition of customs duties may have for its
object regulation of trade and commerce, or it may have the twofold
purpose of regulating trade and commerce and raising money; and it
was held that section 125 of the B.N.A. Act, which prohibits the taxation
of the property of the Crown, ought not to be so construed and applied
as to interfere with the authority of the Parliament of Canada to regulate
trade and commerce and to impose customs duties for that purpose.
This decision seems very plainly to involve the proposition that, by an
enactment of the Parliament of Canada, trade in a particular commodity
or class of commodities may be subjected to regulation through the
instrumentality of customs duties."

He adds a reference to the fate of the Dominion Liquor
Licence Acts in 1885 and says that:-

It would appear to result from these decisions that the regulation of
trade and commerce does not comprise, in the sense in which it is used
in section 91, the regulation of particular trades or occupations or of a
particular kind of business such as the insurance business in the provinces,
or the regulation of trade in particular commodities or classes of com-
modities in so far as it is local in the provincial sense; while, on the other
hand, it does embrace the regulation of external trade and the regulation
of interprovincial trade and such ancillary legislation as may be necessarily
incidental to the exercise of such powers.

Then he mentions one of that class of cases promoted by
Lord Haldane upon the theory that section 91, head 2 can
" aid " the residuary clause of that section (with which
theory I respectfully disagree, nothwithstanding the
Haldane decisions) and observes that-

" Obviously, these propositions do not furnish a complete definition
of the authority given by the second subdivision of section 91. Logically,
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they leave scope for a possible jurisdiction in relation to "general trade
and commerce " or in relation to " general regulations of trade applicable
to the whole Dominion "-phrases employed in the judgment in Parson's
case. Broadly speaking, they have their basis in the consideration men-
tioned in Parsons case (No. 5) arising from the specification of particular
subjects in section 91 and from the necessity to limit the natural scope of
the words, in order to preserve from serious curtailment, if not from virtual
extinction, the degree of autonomy, which as appears from the scheme of
the Act as a whole, the provinces were intended to enjoy." (Lawson's case
(1931) S.C.R. 357 at 366.)

I should state, perhaps, at this point, my opinion that,
except for the purpose of interpreting the meaning of words
used in the enumerative provisions of section 91, the court
is forbidden by the non obstante provision of that section
to read it and section 92 together. I think that once the
meaning of an enumerative provision of section 91 is known
it must be applied without detraction from it by reason of
anything in section 92 or elsewhere in the Act; that is, its
paramountcy over section 92 cannot be impaired by any-
thing in the Act.

I have a last citation from Sir Lyman Duff's opinion in
case No. 63 as follows-

" There is one further observation which, perhaps, ought not to be
omitted although it may be a mere corollary of what has already been
said. Legislation necessarily incidental to the exercise of the undoubted
powers of the Dominion in respect of the regulation of trade and com-
merce is competent although such legislation may trench upon subjects
reserved to the provinces by section 92, but it cannot, we think, be seriously
contended that sweeping regulation in respect of local trade, such as we
find in this enactment, is, in the proper sense, necessarily incidental to the
regulation of external trade or interprovincial trade or both combined."

I revert now to consideration of Privy Council decisions.
I have only two more to present.

'Case No. 64 re the Trade and Industry Commission Act,
was decided in 1937. Only so much of the decision as holds
that the Dominion Parliament may lawfully provide for a
national trade mark, for the permission to apply it to any
commodity and that the application of it to any commodity
should warrant the latter's conformity to the relevant
Dominion commodity standard is, for present purposes, in
point. As to these matters the Board ruled as below.

Per Lord Atkin:
" There exists in Canada a well-established code relating to trade

marks created by Dominion statutes, to be found now in R.S.C. 1927,
chapter 201, amended by S.C. 1928, chapter 10. It gives to the proprietor
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of a registered trade mark the exclusive right to use the trade mark to
designate articles manufactured or sold by him. It creates therefore a
form of property in each Province and the rights that flow therefrom. No
one has challenged the competence of the Dominion to pass such legis-
lation. If challenged one obvious source of authority would appear to be
the class of subjects enumerated in 91 (2), the Regulation of Trade and
Commerce, referred to by the Chief Justice. There could hardly be a
more appropriate form of the exercise of this power than the creation and
regulation of a uniform law of trade marks. But if the Dominion has
power to create trade mark rights for individual traders, it is difficult to
see why the power should not extend to that which is now a usual feature
of national and international commerce-a national mark. It is perfectly
true as is said by the Chief Justice that the method adopted in section 18
is to create a civil right of a novel character. Ordinarily a trade mark
gives rights only when used in connection with goods manufactured or
sold by the person who has the right to use the mark. A trade mark
'in gross' would be an anomaly. And it obviously is not contemplated
that the Crown should have any proprietary interest in the goods to which
the mark vested in the Crown is to be applied. But there seems no reason
why the legislative competence of the Dominion Parliament should not
extend to the creation of juristic rights in novel fields, if they can be
brought fairly within the classes of subjects confided to Parliament by the
constitution. The substance of the legislation in question is to define a
national mark, to give the exclusive use of it to the Dominion so as to
provide a logical basis for a system of statutory licences to producers,
manufacturers and merchants. To vest the 'exclusive property ' in the
mark in His Majesty is probably no more than to vest 'the use of' the
mark in His Majesty. It may afford a useful civil protection for the mark
when it is violated in Canada by persons who have not violated the some-
what restricted prohibition of the penal subsection (which only applies to
persons who 'apply' the mark to commodities) or violated abroad, where
the penal provisions of the law of Canada could not be applied at all. It
may be noticed that section 53 of R.S.C., chapter 201, appears to afford
protection in Canada to trade marks owned by foreign associations though
held by them 'in gross.' For the reasons above given the legislation
appears to their Lordships to be within the competence of the Dominion
Parliament."

We have here, I think, a new example of regulation of
trade and commerce by a general law-not general merely
as to its territorial scope, but, so far as its like can be general,
as to its matter as well. The mark may be applied by
producers, manufacturers and merchants to any commodity
that is said to be of the set standard. Is it not possible to
imply from this decision that for the purposes of section 91,
head 2, of the B.N.A. Act, given an enactment that is
general qua territorial application, its generality qua matter
is established if the enactment be one that is not aimed at
the particular?

Case No. 70, otherwise Shannon v Lower Maitland Dairy
Products Board, decided in 1938, involved the constitutional
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validity of the provincial National Products Marketing
(British Columbia) Act, enacted in 1936. It was impugned,
inter alia, as an invasion of section 91, head 2, of the B.N.A.
Act, "the Regulation of Trade and Commerce," but held
to be valid under section 92, head 13, " Property and Civil
Rights in the province."

Lord Atkin, who delivered the decision, observed that--
"It is now well settled that the enumeration in section 91 of "the

regulation of trade and commerce" as a class of subject over which the
Dominion has exclusive legislative powers does not give the power to
regulate for legitimate provincial purposes particular trades or businesses
so far as the trade or business is confined to the province. Citizens
Insurance Company of Canada v Parsons [18811 7 A.C. 96. Re The
Dominion Natural Products Marketing Act, 1934 [1936] S.C.R. 398,
[19371 A.C. 377. And it follows that to the extent that the Dominion is
forbidden to regulate within the province, the province itself has the right
under its legislative powers over property and civil rights within the
province. The appellants did not dispute that there was a bona fide
intention by the province to confine itself to its own sphere, but they
contended that in fact whatever the intention the province had in fact
encroached upon the Dominion sphere. If they could have established
that contention they would have been in a stronger position."

Lord Atkin illustrated his point by quoting at some
length from his own deliverance in the House of Lords in
Gallagher v Lynn (1937) A.C. 863. The quotation
amounts to an excellent exposition and application, in a
case from Northern Ireland, of the " aspect doctrine,"
which, as I have already suggested, affords maybe the best
of all means of right determination of conflicts as to juris-
diction as between sections 91 and 92. The quotation is
extended in Annex 3, Case No. 70. He concludes Case
No. 70 with the observation that-

" The pith and substance of this Act is that it is an Act to regulate
particular businesses entirely within the province, and it is therefore
intra vires of the province."

In my opinion, on a review of such of the decisions of
the Judicial Committee of the Privy Council as relate to
section 91, head 2, of the B.N.A. Act (The Regulation of
Trade and Commerce), the severe restraint, early imposed,
upon that free operation, under the " aspect doctrine," of
the residuary clause of section 91 that the Act contem-
plated, induced, almost from the beginning, a straining to
bring within the enumerated provisions of section 91, and
notably within head 2 of it, many matters which, were it
not for that imposed restraint upon that proper operation
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of that residuary clause, would not have been attempted
to be brought within that particular head of that section.
The reason for so attempting is plain. It was the fact
that paramountcy over the provisions of section 92 had
been accorded to the enumerated provisions of section 91
but denied to the residuary clause of that section, and
unless a matter could be brought within head 2 of the
latter then head 13 of section 92 (Property and Civil
Rights in the Province) could not be, as it was said,
" overborne." The courts as naturally restricted the
tendency of litigants to invoke unduly head 2 of section 91
as the litigants naturally supported that tendency. In the
result judicial restriction went too far, but, of recent years,
it has been swinging back. I think that, in the main, the
decisions concerning head 2 of section 91 have been right,
that head 2 of section 91 even as it has been construed,
is a very valuable Dominion legislative power and that
any undue ascendency of head 13 of section 92 can be
overcome and the true intent of the Act executed if it be
recognized that, according to the text of the B.N.A. Act,
matters coming within the residuary clause of section 91
are as truly exclusive and paramount as are matters coming
within the enumerated classes of section 91. Allocation
of matters to sections 91 and 92, respectively, may then be
determined under the " aspect doctrine," which, without
mentioning it, Lord Atkin so well exemplified (see Case
No. 70) in Gallagher v Lynn (1937) A.C. 863, citing, as he
did, Russell v The Queen (Case No. 6), which itself, when
carefully read and properly understood, is a perfect
example of the application of that doctrine.

I may fittingly end this review of the Dominion's
"Trade and Commerce " power with the following
extract from Keith's "'Constitutional Law of British
Dominions ":-

"It was the pleasing impression of the framers of the federation that
they had devised a constitution which would raise few questions in the
Courts. . . . In fact the division of powers was soon found inadequate,
and repeated efforts were made by the federation to check claims of the
provinces to legislate on subjects believed to be denied to them. But in
due course the Privy Council worked out a scheme which has certainly
greatly enhanced the powers of the provinces, and which has in the opinion
of some critics given them too great authority and weakened the cohesion
of the state.
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"A vital issue had been the question of the federal power as to the
regulation of trade and commerce. In the normal sense of these terms it
might have been expected that the Dominion would be able to control
industry throughout the territory, but judicial interpretation has completely
defeated this view."

"PROPERTY AND CIVIL RIGHTS IN THE
PROVINCE "

Section 92 (13) B.N.A. Act

I shall for reasons that will appear, discuss the mean-
ing and application of the words " property and civil
rights," as head No. 13 of section 92 of the B.N.A. Act,
from the standpoint of Quebec and Ontario before con-
sidering the same from the standpoint of the provinces
of the Dominion, generally.

At the Capitulation of Montreal Demand No. 42 by the
Marquis de Vaudreuil, on behalf of the conquered Cana-
dians was that-

" The French and Canadians shall continue to be governed according
to the Custom of Paris and the laws and usages established for this
country ". . .

The answer of General Amherst, the British Com-
mander in Chief was-

" They become subjects of the King."

The answer implied that such a matter-one involving
the future government of the country--must be left to
what the law of the conqueror should provide. It was not
fitting that a military commander should undertake the
decision of such a demand. The King or his Parliament
would rule as to the future laws of the conquered territory.

Governor Murray, on June 5th, 1762, communicated
to the Imperial government a general, and not particu-
larly informative, statement of what "the Custom of
Paris and the laws and usages established " for Canada
had been under the ancient regime. Murray wrote that-

" The only Laws were the King's Edicts or the Arrets of his Council
of State register'd at the Council Superieur, and the Intendant's ordon-
nances. In matters of property they follow'd the Custom of Paris, but
in marriage settlements they were at liberty to follow the custom of
any other province in that Kingdom."

The laws of England-the laws applicable to British sub-
jects-which laws General Amherst's answer to demand
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No. 42 of de Vaudreuil implied must apply to his sov-
ereign's new subjects as such, whether Amherst knew it
or not, provided for the case. These laws embraced all
generally recognized rules of international law-the law
that prevails as between state and state, as distinguished
from those public or private national laws which in all
countries prevail, as to public law between state and sub-
ject and, as to private law, between subject and subject.

Upon the conquest of Canada such of the inhabitants
as elected to remain under the new sovereignty became
British subjects, and, as such, they came under what is,
for convenience, called the public law of the conqueror,
although as to the private law-that applicable as be-
tween private persons-their ancient laws remained in
force unless and until altered or abrogated by the con-
queror.

In Ruding v Smith (1821) 2 Hagg. Cons. at 382, Lord
Stowell observed, as to the effects of the conquest of Cape
Colony, that he was perfectly aware that it is laid down
generally in the authorities that the laws of a conquered
country remain till altered by the new authority. " But,"
he added-

" Even with respect to the ancient inhabitants no small portion
of the ancient law is unavoidably superseded by the revolution of gov-
ernment that has taken place. The allegiance of the subjects, and all
the law that relates to it-the administration of the law in the sov-
ereign and appellate jurisdictions-and all the laws connected with the
exercise of the sovereign authority must undergo alterations adapted
to the change."

I have termed the laws governing matters such as those
mentioned by Lord Stowell public laws. As new British
subjects the conquered Canadians became entitled to the
benefits, as well as subject to the burdens of those public
laws-for example, Magna Charta and the right of appeal
to the Sovereign on the one hand and jury duty and
Military Service laws on the other. From the mere fact
of conquest and cession followed, as it was, by submission,
the whole Crown law, with all that is involved in the fact
of transfer of allegiance, immediately and ipso facto
applied. Likewise as to the criminal law of the con-
queror-that of England-wherein the sovereign is the
complainant. It applied at once, as of course. Also as to
the constitutional law of the conqueror's country and his
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mode of applying justice. The first became in force ipso
facto; the second became subject to change at once. The
old courts were devoid of all power unless and until
recommissioned; that is, the judicial structure and the
method of proof-the courts, the judges and the rules of
evidence-were subject to immediate reconstitution. The
property rights of the conquered inhabitants, however, and
such of their personal rights against each other as had
been enforceable in the courts, continued to be ruled under
their ancient laws until the conqueror should disturb them,
which, in practice, he ought not unreasonably to do. The
applicable principles of international law were fairly well
settled in 1760. They account not only for much that was
done in Canada between that year and 1774, but, as well,
for considerable of the phraseology of the laws relating to
Canada written during the same period and since. Inter-
national law, under the English legal system, is treated as
a branch of the common law. The French legal system,
doubtless, accorded it equivalent respect. Accordingly,
after the conquest and before the Quebec Act, we find the
new French speaking British subjects asking-not for the
retention of the whole of their ancient legal system-even
the civil portion of it-but for security in the enjoyment
of their property and their civil rights, and that, in the
courts-not that all their ancient laws shall rule-but that
when their causes concerning their property and their civil
rights are being decided the rule of decision shall be that
which is provided by their ancient laws, and not that
which is provided by the law of England. In my opinion
their property rights and their private rights as against
each other, of all kinds, enforceable at law, were what they
termed their civil rights.

The Treaty of Paris (1763) whereby France ceded

Canada to Great Britain, provided, pursuant to the
Capitulation of Montreal, for liberty of religious worship
to the 'Canadians, but it said nothing as to their enjoy-
ment of their ancient customs, usages, laws or rights at

law. Following upon the Treaty a Commission was issued

to Governor Murray whereby he was directed that as soon

as possible he should set up a House of Assembly, which,
with himself as governor, and his council, was to have
"full power and authority to make . . . laws . . . for the
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public peace, welfare and good government of our said
province and of the people and inhabitants thereof." Until
the Assembly should be set up the Governor, assisted by
his Council, was to administer the affairs of the new colony
by way of ordinance. Murray and his Council having
misunderstood the terms and intent of the Proclamation
of 7th October, 1763, whereby the operation of the Treaty
of Paris was proclaimed (with, it must be admitted, gross
ambiguity) in Canada, issued, on September 17th, 1764,
an ordinance establishing civil courts for the province,
wherein the laws of England were to apply, excepting as
follows-

"The French laws and Customs to be allowed and admitted in all
causes in this Court between the natives of this province where the cause
of action arose before the first day of October, one thousand seven
hundred and sixty-four."

Naturally, in view of the accepted terms of the Capitula-
tion, this ordinance (applying, as it purported to do, a
construction to the King's Proclamation of October 7th,
1763, which involved an intent to dishonour those accepted
terms) caused resentment and discontent, which were
reflected in petitions to the sovereign from his new subjects,
and the matter being referred to the Imperial Law Officers,
they observed, inter alia, as follows-

" The Second and great source of disorders was the alarm taken at
the construction put upon His Majesty's Proclamation of October 7th,
1763. As if it were his Royal Intention by his Judges and Officers in
that Country, at once to abolish all the usages and Customs of Canada,
with the rough hand of a Conqueror, rather than with the true Spirit of
a Lawful Sovereign, and not so much to extend the protection and benefit
of his English Laws to His New subjects, by securing their lives, libertys
and propertys with more certainty than in former times, as to impose new,
unnecessary and arbitrary Rules, especially in the Titles of Land, and in
the modes of Descent, Alienation and Settlement, which tend to confound
and subvert rights, instead of supporting them."

The Law Officers advised and recommended as follows-
"First in all personal actions grounded upon Debts, Promises,

Contracts and Agreements, whether of a Mercantile or other nature, and
upon wrongs proper to be compensated in damages, to reflect that the
substantial maxims of Law and Justice are everywhere the same. The
modes of proceeding and Trial, and perhaps in some degree also the
strict Rules of Evidence may vary, but the Judges in the province of
Quebec cannot materially err, either against the Laws of England, or
the ancient Customs of Canada, if in such Cases they look to those
substantial maxims.

"Secondly, in all suits or Actions relating to Titles of Land, the
Descent, Alienation, Settlements and incumbrances of Real property,
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we are humbly of opinion, that it would be oppressive to disturb, with-
out much and wise deliberation and the Aid of Laws hereafter to be
enacted in the province, the local Customs and Usages now prevailing
there; to introduce At one Stroke the English Law of Real Estates, with
English modes of Conveyancing, Rules of Descent and Construction of
Deeds, must occasion infinite -confusion and Injustice. British Subjects
who purchase Lands there, may and ought to conform to the fix'd
local Rules of Property in Canada, as they do in particular parts of
the Realm, or in the other Dominions of the Crown. The English
Judges sent from hence may soon instruct themselves by the assistance
of Canadian Lawyers and intelligent Persons in such Rules, and may
Judge by the Customs of Canada, as your Lordships do in Causes from
Jersey by the Custom of Normandy. It seems reasonable also, that
the rules for the Distribution of personal property in Cases of Intestacy
the modes of assigning and Conveying should be adhered to for the
present."

It was recognized that an injustice had been done. Sir
Guy Carleton's hot protest and Lord Hillsborough's cor-
roborative answer of March 6th, 1868, appear elsewhere in
this Report. Enquiries necessary to the preparation of the
Quebec Act, which ultimately applied the remedy, and
delays incident to covert opposition from powerful sources,
delayed the enactment. Another year's delay and, in all
likelihood, British North America would not now exist.
The date of the Quebec Act is 1774. The date of the final
outbreak of the American Revolution is 1776.

Chief Justice Hay, -of Canada, was examined, with others,
in England, while the Quebec Act was before Parliament.
He testified that-

"The Canadians conceived that the introduction of English laws,
and the exclusion of their own, at least their doubt and uncertainty how
far that matter went, was their greatest grievance; and the remedy
proposed to be applied was the restoration of their own laws and customs
in toto. I own myself I thought that went too far . . . . I was willing
to allow them the whole law with respect to their tenures, with respect
to the alienation, descent and mode of conveying or incumbering their
real property, to the rights of dower and marriage, and the disposition
of their personal estate in case of intestacy . . . . The rest of their
law, as the law respecting contracts, debts, disputes of a commercial
nature, the law of evidence, and many other matters of that kind I
thought might safely stand upon English bottom . . . . They seem
perfectly satisfied with the English criminal law."

The terms of section 8 of the Quebec Act go far beyond
Chief Justice Hay's limit of " willingness." They are that

"His Majesty's Canadian subjects within the province of Quebec
. . . . may also hold and enjoy their property and possessions together
with all customs and usages relative thereto, and all other their civil
rights" &c. "And in all matters of controversy, relative to property
and civil rights, resort shall be had to the laws of Canada as the rule
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of decision of the same " &c. "And all causes that shall hereafter be
instituted in any of the courts of justice . . . . within and for the
said province . . . . shall, with respect to such property and rights
be determined agreeably to the said laws and customs of Canada until
they shall be varied or altered by any ordinance that shall, from time
to time, be passed in the said province "

I construe the words "other their civil rights" in the
above citation as an indication that property rights (using
the word " property " adjectivally) were regarded as and
called civil rights and that the Canadians were to enjoy
(a) their property, (b) their property rights and (c) all
other their civil rights. That is to say, I construe the first
division of the above quotation as dealing with property
and civil rights, and in a wide sense of the term. Thus,
when the quoted words proceed to mention " property
and civil rights" the latter words must be read to mean
property, plus the rights incident to property, plus all
other civil rights, and it is to these that the "rule for
decision " indicated by the statute is to be applied. The
purpose of the statute is to re-enact the law as it stood a
moment after the execution of the Treaty of 1763, lest it
be contended that the repeal of the repealed instruments
which purported to have introduced English civil law did
not. operate so as to restore the conditions existent prior
to the utterance and promulgation of those repealed instru-
ments.

I conclude, therefore, that in the Quebec Act the
expression " civil rights " meant that part of the law of
ancient Canada which remained by the law of England
in force in Canada immediately after the cession of 1763,
to wit the private law-the law as between subject and
subject, involving the rights of one subject against another,
as I have above defined or described it.

The Royal Instructions of 1775 to Governor Carleton
and those of 1886 to Lord Dorchester fall short of expressing
the full civil rights of the Canadians, but that fact is im-
material because they enjoyed their rights at the time
under statute. Royal Instructions even in our day have
not always kept pace with changing laws.

An Ordinance " for establishing Courts of Civil Judi-
cature in the Province of Quebec " dated February 25,
1777, provides by Article 2 that-

"The said courts shall have full powers, jurisdiction and authority
to hear and determine all matters of controversy relative to property
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and civil rights, according to the rules prescribed by an Act of His
present Majesty intituled "An Act for making more effectual provision
for the 'Government of the Province of Quebec, in North America,"
(viz the Quebec Act of 1744) "and such ordinances as may hereafter
be passed by the Governor and Legislative Council of the said Province."

Since 1785, by a Quebec statute (25 Geo. III, cap. 2,
section 10; Con. Stat., L.C. cap. 82, section 17) the English
rules of evidence have been applied in commercial matters.

The Constitutional Act of 1791 divided the province
into Upper and Lower Canada, but so that all laws,
statutes and ordinances in operation at the time when the
Act came into effect should-
"remain and continue to be of the same force, authority and effect in
each of the said provinces respectively, as if this Act had not been made,
and as if the said province of Quebec had not been divided; except in so
far 'as the same are expressly repealed or varied by this Act, or in so far
as the same shall or may hereafter by virtue of and under the authority
of this Act, be repealed or varied by His Majesty, his heirs or successors,
by and with the consent of the legislative councils and assemblies of the
said provinces respectively."

Before the Act was introduced in Parliament a draft of
it was sent to Lord Dorchester, Governor in Chief of
Canada, for his inspection and comment. See (Annex
No. 4) the letter of October 20th, 1789, of Lord Grenville,
Secretary for the Colonies. A clause was left in blank
" for the insertion of such commercial regulations, if any,
which it may be thought expedient to introduce as excep-
tions to the Canadian laws respecting property and civil
rights." No such exceptions were made in the Act. I
deduce that at the time of the passing of the Act com-
mercial matters as well as non-commercial matters were
understood to come within the expression "property and
civil rights," and that this condition continued after the
passing of the Act.

The Legislature of Upper Canada, at its first session,
held in 1792, passed an Act " to introduce the English law
as the rule of decision in all matters of controversy relating
to property and civil rights," repealed thereby for Upper
Canada the enactment of the Quebec Act (that " in all
matters of controversy relative to property and civil rights
resort shall be had to the laws of Canada as the rule for the
decision of the same ") and enacted-
"that the authority of the said laws of Canada, and every part thereof,
as forming a rule of decision in all matters of controversy relative to
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property and civil rights, shall be annulled, made void, and abolished
throughout this province (of Upper Canada), and that the said laws, nor
any part thereof as such, shall be of any force or authority within the
said province, nor binding on any of the inhabitants thereof." (Section 1
of the Act.)

The same Legislature having thus-
1. Repealed the statutory provision which had made the

laws of Canada the rule of decision " in all matters
of controversy relative to property and civil rights";
and

2. Enacted that the authority of "the said laws of
Canada" as a rule of decision "in all matters of
controversy relative to " property and civil rights "
should stand null, void and abolished throughout
the province,

enacted an additional provision the effect of which is not
readily apparent on a quick reading of the Act. It is as
follows-" and that the said laws (meaning the laws of
Canada), nor any part thereof as such, shall be of any
force or authority within the said province, nor binding on
any of the inhabitants thereof." The word "neither"
seems to have been accidentally omitted after the word
" that," at least according to our present-day style, but the
meaning of the provision is plain in any event. Imagine
the words "Be it enacted &c." before the word "that"
(The section so commences) and it is plain that the words
quoted above are general and not restrained in their effect
by the previous provisions relating to the rule of decision
in matters of controversy relative to property and civil
rights.

I think that the terms of the section indicate, so far, that
in the mind of the legislature of Upper Canada in 1792, as
in the mind of the Parliament of England in 1774, the
expression "property and civil rights" did not embrace
the whole field of the civil law of Canada. I have before
suggested that what I have termed civil rights existent as
between subject and subject alone come under that expres-
sion. I am not attempting, as yet, to consider to what
consequences that suggestion leads.

However, section one of the Upper Canada Act of 1792
having enacted as mentioned, Upper Canada would be,
unless further enactment followed, a country devoid of a
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very important branch of civil law. It was conquered
territory. The laws of England did not automatically
attach themselves to its inhabitants although these were,
almost to a man, British subjects. These things must
have been present to the mind of the Legislature. Assume,
as we must, that they were and let us note what they
considered to be sufficient additional legislation to equip
their province with a complete system of civil laws, apply-
ing as between subject and subject. There were some
English civil laws remaining in force. I have called them
civil laws of a public character. At any rate, the Legisla-
ture seems to have thought that there were some civil laws
of some kind in force, for they enacted section three of the
Act and it is the foundation upon which a large part of the
existing civil law system of Ontario is built. Section three
is as follows--

"From and after the passing of this Act, in all matters of controversy
relative to property and civil rights, resort shall be had to the Laws of
England as the rule of decision of the same."

Save a provision in section six that the Act is not to
"introduce any of the laws of England respecting the main-
tenance of the poor or respecting bankrupts," and section
five, which applies " the rules of evidence established in
England," the Act contains nothing taking from or adding
to the quoted section three. I take it from all this, that by
"C ivil rights " in the statute of 1792 was meant civil rights
as above described. What I have called " public law " was
in force. No enactment was passed relating to it.

When, in 1840, the provinces of Upper Canada and Lower
Canada were re-united, the first section of the Union Act
was prefaced by a recital that it was " necessary that pro-
vision be made for the good government " of the two prov-
inces " in such manner as may secure the rights and liberties
and promote the interest of all classes of her Majesty's
subjects within the same." The only section of the Act
relevant to the immediate enquiry is section 46, which
saves in continued operation all laws existing in Lower-
Canada and Upper Canada, respectively, with the courts,
officers &c. as of the date of Union. Let us look back and
note what were the bases of these laws and, in a general
way, what kind of laws they were.
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FIRST, as to Lower Canada. The Quebec Act (1774)
had confirmed the inhabitants of Lower Canada in the
ownership and possession of their property and possessions.
Technically, a conqueror may, by express action on his part,
forfeit and take to himself all or any of the property and
possessions of all or any of the conquered inhabitants. The
Act had quieted all fears in that regard. It had also con-
firmed to them their civil rights and enacted that con-
troversies concerning such civil rights, including rights
relating to their property, should be decided by the courts
pursuant to the laws and usages of Canada. Technically,
a conqueror may, by express action on his part, impose upon
conquered inhabitants his own laws and deny them any
rights, even the benefit of the new laws imposed, unless
upon sufferance; but by the year 1774 the former practice
of forfeiture of property and imposition in toto of the con-
queror's laws had fallen into disuse among the more highly
civilized nations. Nothwithstanding the last stated fact,
however, indubitable oppression amounting to bad faith
had been practised in Canada, owing to a mis-reading
therein of the Royal Proclamation of 1763, and it was thus
necessary to restore the honour of Great Britain by way
of express statutory grant to the inhabitants of Canada of
those civil rights, including property rights, which inter-
national law held ought not to be taken away from them, at
large, by a conqueror. My own view is that the Canadians
had never legally lost them-that everything done towards
taking them away was illegally done.

So much as to the Quebec Act. It was one of the laws
which qua both Lower and Upper Canada, except to the
extent amended, was in force and continued as law of the
Union, by virtue of section 46, in 1840. Also the whole
" public law " of England was in force. Within it I would
include the criminal law and laws relating to Crown
Practice, the courts and procedure therein, the rules of
evidence (English law as to evidence was actually intro-
duced in 1785; see Con. Stat. L. C. chapter 82, section 17)
and, in general all laws except those which relate to con-
troversies and dealings between subject and subject, as
distinguished from Sovereign (or state) and subject. With
the exception aforesaid all these fields of law fell properly
under the law of England. Also, of course, there were such
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Imperial statute laws, other than the Quebec Act, as had
been enacted and remained in force, and, of course, all
surviving legislation of the Parliament of Lower Canada.

The laws in force in Upper Canada in 1840 would,
mutatis mutandis be the like of those in force in Lower
Canada. The point of distinction would be that the
" property laws" and the " civil rights " laws of Lower
Canada would be governed by the ancient law of Canada
and the "property laws" and the "civil rights" laws of
Upper -Canada would be governed by the law of England.
This was precisely what each of these provinces had con-
tended for and secured, and to the mind of both Lower
and Upper Canadian, doubtless, his most prized right was
his right to have his controversies concerning his civil
rights decided under the particular legal system of his
ancestors.

If, in 1840, the Imperial Parliament, had desired to deal
with the matters of property and civil rights specially,
instead of, as it did, by continuance in general terms of all
existing laws in Lower Canada and Upper Canada, respec-
tively, it could fittingly have done so in the following
terms-

" The legislature may make laws in relation to matters coming within
the classes of subjects next hereinafter enumerated, that is to say:

1. Property
2. Civil rights."

When, in 1867, the Imperial Parliament did desire to deal
with those matters specially it enacted in the following
terms-

" In each province the legislature may exclusively make laws in
relation to matters coming within the classes of subjects next hereinafter
enumerated, that is to say:

13. Property and civil rights.

Whatever " property " meant in 1774 it would mean the
same in 1791 and 1840. Whatever " civil rights " meant in
1774 it would mean the same in 1791 and 1840. Would it
necessarily mean the same in 1867? Upper Canada's his-
tory and Lower Canada's history, so far as the expression
" property and civil rights " is concerned, had been the same.
It meant to both of them, I am convinced, the same thing,
for Upper Canada was statutory heir to it, and by volun-
tarily using it, knowing the meaning that had been attached
to it, Upper Canada accepted and adopted that meaning.
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Whether, in 1867, the commercial law (as that term is
known in, and for the purposes of the Civil Code in force
in, Quebec) came within the expression " civil rights " has
been doubted. It does not appear under the head of
civil rights in the Civil Code of Lower Canada, but under
a head of its own. The codifiers indicate it as being some-
thing outside the civil law. Thus-

"In a few instances the rules of the commercial law may be found
in the statute book or in the ordinances of France, but much of it is
to be sought in usages and jurisprudence. Our system, if system it may
be called, has been borrowed without much discrimination, partly from
France and partly from England; it has grown up by a sort of tacit
usage and recognition, without any orderly design or arrangement, and has
not yet received any well designed or symmetrical form from the decisions
of our courts." (See Commissioners' Reports V. 3, p. 214.)

As to commercial matters, the laws of most countries
are practically the same. The " law merchant," which
has an international character, had become recognized as
part of the law of England, so Quebec had found it easy
to accept in, course of time much of those branches of
English law which fell under the title " commercial mat-
ters."

I am inclined to think that the question whether- what
were technically " commercial matters " came within "civil
rights " immaterial, because all or practically all " commer-

cial matters," as that term should be construed in Quebec,
which might have been open to doubt as to whether they
came under the expression " civil rights," are now matters of
Dominion jurisdiction under section 91 of the B.N.A.
Act.

In view of the importance and scope attached by the
Judicial Committee to these two words " civil rights " it
is, I think, curious, and somewhat enlightening, that in
the thousands of pages of Confederation Debates in the
three provinces of Canada, Nova Scotia and New Bruns-
wick not a dozen lines relate to this now tremendous local
power. Hon. Mr. Cauchon asked whether the civil rights
provisions ought not to include Marriage which appeared
in the central government powers. No answer was given
at the time, but at London, two years later, " Solemniza-
tion of Marriage " was transferred from the Dominion
powers to the provincial, and in the earlier drafts of the
B.N.A. Act it appeared added to the words " Property
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and Civil rights." It was afterwards specially enumer-
ated. There was no discussion at all of the effect of the
words "Property and Civil Rights" in Nova Scotia or
New Brunswick.

There was, however, discussion during the Confedera-
tion Debates over section 94 of the B.N.A. Act. That
section also relates to Property and Civil Rights, and
from that discussion we may gather, possibly, what kind
of rights Macdonald and the other delegates to Quebec
had in mind when they used the term "Civil Rights."
Here is the section.

" 94. Notwithstanding anything in this Act, The Parliament of Canada
may make Provision for the Uniformity of all or any of the Laws relative
to Property and Civil Rights in Ontario, Nova Scotia, and New Bruns-
wick, and of the Procedure of all or any of the Courts in those Three
Provinces, -and from and after the passing of any Act in that Behalf the
Power of the Parliament of Canada to make Laws in relation to any
Matter comprised in any such Act shall, notwithstanding anything in this
Act, be unrestricted; but any Act of the Parliament of Canada making

Provision for such Uniformity shall not have effect in any Province
unless and until it is, adopted and. enacted as Law by the Legislature

thereof."

Section 94, in the Quebec and London Resolutions and
in the first drafts of the B.N.A. Act drawn by the London
Conference, formed part of what is now section 91 of the.
Act. It was one of the Dominion's enumerated legislative
powers. That is to say it had been part of a section which
was dealing with the enactment of laws-the making of
statutory law. For example-this is how it appeared in
an early " Rough draft," so called, of the Conference:-

" 36. The Parliament shall have power to make laws respecting the
following subjects:-

32. Rendering uniform all and any of the laws relative to property
and civil rights in Upper Canada, Nova Scotia and New Brunswick
and rendering uniform the procedure -of all or any of the courts in

these provinces; but any statute for this purpose shall have no force

or authority in any province until sanctioned by the Legislature, and
when so sanctioned the power of amending, 'altering or repealing such

laws shall thenceforth be vested in the Parliament only."

Now, remembering that Quebec is excluded from the
operation of the preceding draft (as that province is
excluded from the operation of section 94 of the B.N.A.
Act) and that all three provinces affected by the draft
(and by section 94) are English common law provinces
there would have been no necessity to render uniform the
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unwritten laws relative to property and civil rights. They
were already uniform. Accordingly the " laws " in mind
which were to be made uniform, as referred to in " head "
32, above (and in section 94 of the B.N.A. Act) were, as
were the " laws " which were to be made as mentioned in
the section 36 of the draft above, statute laws, although,
unquestionably, in the process of enactment of the uniform
laws there would be nothing to prevent part codification
of the common law to enable production of a well-rounded
statute. Even the Criminal Code of Canada is not a com-
plete code. Much of the common law as to crimes remains
outside uncodified.

That this was the understanding and intent-that the
"laws" in mind were statute laws in relation to civil
rights to be enacted-is apparent from the following
extract from the Confederation debates in the Canadian
Legislature in 1865:-

Per John A. Macdonald:
"although, therefore, a legislative union was found to be almost imprac-
ticable, it was understood, so far as we" (the delegates at Quebec)
" could influence the future, that the first act of the confederate govern-
ment should be to procure an assimilation of the statutory law of all
those provinces, which has, as its root and foundation, the common law
of England."

All the provinces concerned, it seems, were agreed that
the Dominion should have jurisdiction, at large, to enact
concerning property and civil rights, but, qua each prov-
ince, subject to provincial approval. At the time (1865-6)
the provincial representatives of the concerned provinces
favoured an intent that " the first act" of the now
Dominion should be the achievement of assimilation of
the property and civil rights laws of the English common
law provinces, whereafter the now No. 13 of section 92,
as it was understood in 1865-66, was to become pro tanto
spent.

In No. 1 of Joseph Howe's " Letters to the People of
Nova Scotia," dated April 20th, 1871, and appearing in
vol. 2 of Sir Joseph Chisholm's " Speeches and Letters of
Joseph Howe," the latter said, with relation to section 94
of the B.N.A. Act, that

"By the British North America Act it was provided that an effort
should be made to make uniform the laws of the English-speaking
provinces and it was naturally suggested that the Attorneys-General of
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the provinces would be the proper persons to accomplish this work and
Mr. Wilkins" (Attorney-General for Nova Scotia) "was asked if he would
serve. But it was soon found that the policy of assimilation required
the sanction of all the local legislatures and that before it could be
entered upon with advantage a vast amount of preliminary work must
be done. Colonel Gray was selected to do this and the project of a
joint commission was indefinitely postponed."

Quebec was out. It had a just finished -Code of Civil
laws that either already contained such property and civil
rights laws as the province desired, or, if not, then the
Code could be, in that respect, amended by Quebec after
confederation.

As to the English Common Law provinces, they could
codify all their property laws. There would be no difficulty
in identifying what was a " law " (that is a statute) " in
relation to property." It would be one that directly con-
cerned property. As to civil rights laws the English Com-
mon Law provinces might have a different conception of
what is a civil rights law from that of the province of Que-
bec, but that would not matter. It was because of such
differences in legal conceptions that section 94 was being
enacted as between the English Common Law provinces
only. Court procedure laws were also to be codified, if
agreement could be had. These are entirely statutory.
Thus section 94 looked principally to the unification of
the statutory property, civil rights and procedure laws of
the three provinces.

Section 97 of the B.N.A. Act-reads that-
" Until the laws relative to property and civil rights in Ontario, Nova

Scotia and New Brunswick, and the procedure of the Courts in those
provinces are made uniform, the Judges of the Courts of those provinces
appointed by the Governor General shall be selected from the respective
bars of those provinces."

In the Quebec (34) and London (34) Resolutions, and
in all the drafts of the B.N.A. Act up to the " Final Draft "
as printed in Pope's Constitutional Documents the precur-
sory provisions which result in section 94 read that " Until
the consolidation of the laws of Ontario" &c. instead of
" until the Laws relative to property and Civil Rights of
Ontario" &c.

Recurring to the absence of discussion concerning the
Resolution which resulted in section 92, head 13-" Prop-
erty and civil rights in the province." That, too, would
relate itself, in the mind of a delegate or a member of a
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legislature in 1864 or 1866 to the making of statutory laws.
That was what sections 92 and 94 alike were for,-to
authorize the enactment of statutes by provinces. There
would be nothing to discuss. They were agreeable. That
the simple scheme of distribution of legislative powers that
they had conceived and written would by 1939 have
become, by judicial decree alone, what it now is they
could not have foreseen nor would they have believed.
They had provided, as they thought, that all " general
matters " whatever would be enactable by the Parliament
and only local or provincial " matters " by the provinces.

In 1871, shortly before British Columbia entered con-
federation, that colony enacted, by No. 70 of 34 Vict.
(applying to the united colony a provision which the
Governor had by Proclamation of 19th November, 1858,
put in force in the Mainland Colony), as follows-

" The civil and criminal laws of England, as the same existed on the
19th day of November, 1858, and so far as the same are not from local
circumstances inapplicable, are and shall be in force in all parts of the
colony of British Columbia."

In 1874, by 38 Vict. C. 12, the Manitoba legislature
enacted that-

"The Court of Queen's Bench shall decide and determine all matters
of controversy relative to property and civil rights according to the laws
existing, or established and being in England, as such were, existed and
stood on the 15th day of July, 1870, so far as the same can be made
applicable to matters relating to property and civil rights in this
province."

The statute exhibits the situation of to-day in Manitoba.
In 1886 (see R.S.C. (1886) chapter 50, section 11) the

Dominion enacted as to Rupert's Land and the North-
Western Territories that,
"the laws of England relating to Civil and criminal matters, as the same
existed on the 15th day of July, 1870, shall be in force in the Territories
in so far as the same are applicable to the Territories,"

but subject to such alteration therein as had been, since,
competently made. Previously the law in force was that
of the date of the Hudson Bay company's charter-1670.

In 1888 " to remove doubts " the Dominion statute
51 Vict., chapter 33, was enacted, as follows-

"The laws of England relating to matters within the Jurisdiction of
the Parliament of Canada, as the same existed on the 15th July, 1870,
were from the said day and are in force in the Province of Manitoba, in
so far as the same are applicable to the said provinces, and in so far as
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the same have not been and are not hereafter repealed, altered, varied,
modified, or affected by any Act of the Parliament of the United Kingdom
applicable to the said Province, or of the Parliament of Canada."

Manitoba had been carved out of the territories in 1870.
The Dominion Act, of course, did not apply. In Sinclair v
Mulligan 5 Man. L.R. 17; 3 Man. L.R. 481, Taylor C.J.
said that until 1870, when Manitoba was constituted as a
province, the law of England of 1670 was the law in force
in the territory which in 1870 became Manitoba, " and
indeed," he added,
"except as to matters which have been dealt with by the Dominion
Parliament or which are within the jurisdiction of the provincial legisla-
ture and have been dealt with by it, that is the law of this province at
this present day."

Section 92 of the B.N.A. Act does not assign to the
provincial legislatures general jurisdiction over any field
of law. Section 129 attends to that, and the Judicial Com-
mittee in Dobie v Temporalities Board (1882) 7 A.C. 136,
ruled, consonantly with the terms of section 129, that the
powers conferred by that section are "precisely co-extensive
with the powers of direct legislation with which these
bodies (the legislatures of the provinces) are invested by
the other clauses of the Act of 1867." The Board means
by "the other clauses" all the clauses of Part VI of the
Act, being those which distribute legislative jurisdiction.
It is, therefore, superlatively important to measure the
precise extent of such legislative powers as section 92
assigns to the provinces, for, by the precise terms of section
91, the residuum of those legislative powers is in the
Dominion Parliament and section 92 is, by reference, made
the means of measurement of the extent of that residuum.

Accordingly, it is an error to say that the Act commits
to the provinces general jurisdiction over, for example,
property and civil rights, as a class or field of law. Section
92 limits the exclusive provincial legislative power as
follows:-

" 92. In each province the legislature may exclusively make laws in
relation to matters coming within the class of . . . property and civil
rights in the provinces."

That is the kind of a law in relation to a matter coming
within the expression " property and civil rights " that
a province, if we regard only the text of the Act,. apart from
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judicial decisions, may enact. There is a residuum. Each
province is confined to the making of property and civil
rights laws for that province. The limitation is territorial.
There is a gap left, incident to the fact that each province
is a component part of a confederacy. Legislative power
in relation to property and civil rights in a provincial
aspect-" from a provincial point of view "-has been
covered, but, especially if we attribute to the expression
" property and civil rights " a wide meaning-a broad
scope-there can be, and we know that there are, such
things as property and civil rights in a Dominion aspect
that may require that laws be made in relation to them in
that respect, which laws no province can enact, for the
territorial limitation, if nothing else, prevents. Every
class of section 92 has its limitation. In most cases it is
territorial. In some it is otherwise.

In Class No. 11-The incorporation of companies with
provincial objects the limitation is in the italicised words.
Here, too, there is a gap, for there can be companies with
Dominion objects. Section 91 contains no enumerated
power enabling the incorporation of a company by Act of
Parliament. But this fact does not stand in the way, for
the reason that section 91 having authorized the Parlia-
ment of Canada to make laws for the peace, order and
good government of Canada, in relation to "all matters not
coming within the classes of subjects by this Act assigned
exclusively to the legislatures of the provinces," that Par-
liament necessarily had authority to incorporate companies
with other than provincial objects. This was first decided
by the Judicial Committee in the Parsons Case (No. 5)
which has been since, several times, approved and followed.
The jurisdiction is attributed solely to the, residuary
clause of section 91.

There is a gap also in the case of Class 3 of section 92-
The borrowing of money on the sole credit of the province.
Can there be any doubt that in the case of a Dominion
guaranteed provincial loan any necessary legislation must
be that of the Dominion Parliament under the residuary
clause of section 91?

Many of the enumerated classes of section 91 relate to
property and civil rights and this fact alone is sufficient to
shew that section 92 (13) contemplates no more than what
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it so precisely says, that each province may exclusively
make laws of merely provincial scope in relation to property
and civil rights. I suggest that when this provincial power
is fully exercised a gap remains and that all legislative power
to enact property and civil rights laws-except and other
than power to enact such laws in a provincial aspect in
relation to property in each province-(e.g. such laws as
may be enacted in a Dominion aspect for all, of for more
than one province) resides in the Dominion Parliament.
Such a construction, although logical, is, I freely admit, one
that offers to the Dominion temptation towards abuse, but
I have several further suggestions as to this. In the first
place the opportunity for abuse would not be as great as,
off hand, it seems. The doors of the courts remain open.
The courts have not shewn any lack of disposition to resist,
nor experienced any difficulty in preventing, any improper
assumption or seizure of power, or any indirection of action,
accidental or designed, of either Dominion or provinces.
With specific reference to section 92 (13)-" Property and
civil rights in the province "-the danger of abuse is no
greater than it is with relation to any other class enumerated
in that section. Consider the history of its companion class
92 (16)-" Generally, all matters of a merely local or
private nature in the province." It has been open to abuse
all along but it has not been abused, for the reason that it
has been recognized that, saving the effect of the final para-
graph of section 91 of the Act, matters which are in pith and
substance of a local or private nature are of exclusively pro-
vincial cognizance. There is no reason to fear that if there
were frank recognition that Confederation was founded and
the B.N.A. Act enacted, as shown elsewhere in this Report,
upon the principle that matters of Dominion import are
within exclusively Dominion cognizance and matters of
provincial import are within exclusively provincial cogniz-
ance, that any abuse of power will result. It will still be
the function of judicial tribunals to separate the wheat
from the chaff, the sheep from the goats. With direct
relation to property and civil rights, recognition that laws
relating to matters coming within that class can be of
Dominion import as well as of provincial import will not
tie, but will loose, the hands of justice. The Dominion
Parliament neither seeks nor needs, in order to make laws
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for the peace, order and good government of Canada, legis-
lative authority to enact laws directly relating to property
or laws directly relating to civil rights in a province. The
power to enact such laws is, and should strictly remain, in
the provinces. The Dominion's complaint is that its legis-
lative power has been emasculated by the denial of the
right to enact under the residuary, or " peace, order and
good government clause " of section 91 of the B.N.A. Act
so as to " affect " or to " trench upon " section 92 (13)
"Property and civil rights in the province." The Dominion
urges that if it is to legislate at all under its general
powers it must by any law enacted for the Dominion affect
and trench upon section 92 (13) in every province and that
the text of the B.N.A. Act only withholds from it the power
to make laws in direct relation to property and civil rights
in a province. For example, the case of the Lemieux Act-
(No. 47, Annex 3)-It was enacted from a Dominion point
of view, as truly as was the Canada Temperance Act (Cases
Nos. 6 and 13), in the interest of the public order and
welfare of Canada. It was destroyed by the Judicial Commit-
tee because of its necessarily incidental affecting of private
rights of contract. It was not a law in relation to civil
rights, nor was it a law in relation to contracts. But it
affected contracts, hence it affected civil rights, and that was
held to be enough to warrant its destruction. Other like
cases could be cited, but I refrain. Compare the fate of
the Lemieux Act with the intent and aims of the framers
of the B.N.A. Act, as expressed by the Colonial Secretary,
Lord Carnarvon, in support of the B.N.A. Act in the House
of Lords in 1867, who said-

" The real object which we have in view is to give to the Central
Government those high functions and almost sovereign powers by which
general principles and uniformity of legislation may be secured in those
questions that are of common import to all the provinces; and at the same
time, to retain for each province so ample a measure of municipal liberty
and self-government as will allow, and indeed compel, them to exercise
those local powers which they can exercise with great advantage to the
community."

He added that-
"It will be seen under the 91st clause that the classification is not

intended 'to restrict the generality' of the powers previously given to the
Central Parliament and that those powers extend to all laws made for the
peace, order and good government of all the Confederation."
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My plea is for a proper construction and fearless applica-
tion of the precise terms of the Act, unaffected by the
bugaboo of possible abuse by the Dominion of the legislative
powers which, as a result of that proper construction of the
terms of the Act, may be found to have been distributed to
the Dominion Parliament.

I would like to make plain what I mean by abuse of
power. I do not mean the invalid assumption or seizure of
power, or such indirection of action as that of the Dominion
which was held to have failed in Case No. 45, Annex No. 3
(Reciprocal Insurers' Case) or of a province which was held
to have failed in Case No. 71 (Alberta Taxation of Banks).
There are several other like cases.

What I have in mind is the argument in some of the
decisions that what seems plainly to vest in the Dominion
or in a province a particular legislative power cannot be
held to have done so, because if it be held that it has done
so the Dominion or the province, as the case may be, if it
proceed unwisely to exercise the power to its full possible
extent, in other words, to abuse the power, can put the
province or the Dominion, as the case may be, at a disad-
vantage.

On the Reference as to Questions to Courts (Case No. 32,
Annex No. 3) Earl Loreburn, L.C., said that " whatever
belongs to self government in Canada belongs either to the
Dominion or to the provinces, within the limits of the
British North America Act; that it certainly would not be
sufficient to say that the exercise of a power might be
oppressive, because that result might ensue from the abuse
of a great number of powers indispensable to self govern-
ment and obviously bestowed by the British North America
Act. Indeed it might ensue from the breach of almost
any power."

In re Alberta Taxation of Banks (Case No. 71, Annex
No. 3) the Judicial Committee explained Bank of Toronto v
Lambe (Case No. 9) as follows-

"Its true meaning may be appreciated by stating in effect the argu-
ment to which it was addressed in the following form: 'A bank is an
institution which comes within the words of section 91 (15). To tax a
bank with sufficient severity would destroy it. Therefore the province
cannot tax a bank at all.' The answer of the Judicial Committee in
substance was no more than this: 'You are asking the Board to imply
in section 91 a proviso to the effect that if a power expressly given
to the provinces is capable, by a particular and unusual application, of

71054-9
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infringing a power given to the Parliament of Canada, then no similar
use of the provincial power, however moderate, can be permitted under
any circumstances. The answer is that the legislature in passing the
British North America Act did not assume that a misuse of the pro-
vincial powers was likely to occur and accordingly had to be provided
for. No such proviso can therefore be implied.' It was never laid down
by the Board that if such a use was attempted to be made of the
provincial power as materially to interfere with the Dominion power,
the action of the province would be intra vires."

After citing from Bank of Toronto v Lambe (Case No. 9)
the Board concluded by observing that-

"This proposition is no more than what was stated in precise terms
by Davies J, in the case of Abbott v City of Saint John (1908) 40 Can.
S.C.R. 597 at p. 606) when he observed:

'Time and again the Judicial Committee have declined to give
effect to this anticipatory argument or to assume to refuse to
declare a power existed in the legislature of the province simply
because its improvident exercise might bring it into conflict with
an existing power of the Dominion.'"

In Bank of Toronto v Lambe (Case No. 9) it was con-
tended that it ought not to be held that a province could
tax a bank, because the unrestricted power to tax involved
the power to destroy by taxation. The Judicial Committee
met the argument as follows-

"Their Lordships cannot conceive that when the Imperial Parlia-
ment conferred wide powers of local self government on great countries
such as Quebec it intended to limit them on the speculation that they
would be used in an injurious manner. People who are trusted with
the great power of making laws for property and civil rights may well
be trusted to levy taxes . . . But whatever power falls within
the legitimate meaning of classes 2 and 9 is, in their Lordships' judgment,
what the Imperial Parliament intended to give, and to place a limit
on it because the power may be used unwisely, as all powers may,
would be an error, and would lead to insuperable difficulties in the con-
struction of the Federal Act."

Such a contention, said the Board, would-
" allow no power to the provincial legislatures under section 92 which
may by possibility and if exercised in some extraordinary way, interfere
with the objects of the Dominion in exercising their powers under section
91 . . . . . And the question that they" [the Board] " have to answer
is whether the one body or the other has power to make a given law.
If they find that on the due construction of the Act a legislative power
falls within section 92 it would be quite wrong of them to deny its
existence because of some possibility it may be abused or may limit
the range which otherwise would be open to the Dominion Parliament."

The just preceding observations, which, of course, have
vice versa operation, as well, are confirmed by the Board
in Case No. 61.
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I am, of course, aware that my suggested proper con-
struction of section 92 (13) of the Act is in conflict with
quite a number of the decisions, notably with Lord Wat-
son's decision in the Prohibition Case (No. 13 of Annex 3)
but, as I have made occasion to state in several other places,
in, I hope, pardonable excuse of seeming presumption, what
the Resolution with which this Report commences asks for
is my own opinion, regardless of decided authority. I
have, however, provided in Annex 3, extracts from and
information concerning over seventy decisions of the
Judicial Committee of the Privy Council to which recourse
is constantly invited as I write.

I think that in the Prohibition Case (No. 13) Lord
Watson legislated for Canada and that a proper construction
of the B.N.A. Act in accordance with its terms disposes of
the fears expressed by him in that case as to the danger of
destruction of the autonomy of the provinces if the residu-
ary clause of section 91 of the B.N.A. Act be given what I
contend, upon the text of the Act, is its plain effect, and I
fail to appreciate the logic of an actual partial destruction
of the autonomy of the Dominion by reason of fear that if
that Dominion autonomy be not destroyed the Dominion
may destroy the autonomy of the provinces. Such reason-
ing would justify the murder of someone, lest if he be not
murdered he become a murderer.

If there be conceded to the Parliament of Canada for
Dominion purposes legislative authority over that residuum
of the fields of " property " law and " civil rights " law
which remains after legislative authority over the same
legislative fields " in the province " has been distributed to
the provinces, then, unless the Parliament of Canada pro-
ceed to enact laws, not for the peace, order and good gov-
ernment of Canada in relation to property or civil rights.
(that is laws as to property not in Dominion aspects, or as,
to civil rights not in Dominion aspects, but laws in relation
to property or to civil rights in the province, such as the
province itself might enact), there would be no invasion of
any provincial field of legislation, and, I repeat, neither
section 91 nor section '92 distributes any field of law. A
valid Dominion statute might incidentally affect property
and civil rights in the province, as occurs now in the case
of legislation under an enumerated power of section 91.

71054-91
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But such incidental affecting under the residuary or general
Dominion powers could no more " destroy the autonomy
<of the provinces " than the like under the enumerated
powers of the Dominion has destroyed it. Finally, admit-
ting the possibility of attempted Dominion encroachment,
the answer appears above, where I have cited and quoted
from the decisions which show that the Dominion must be
trusted as to that and if the Dominion abuses its statutory
powers the Courts will restrain the abuse.

The introductory words of section 91 themselves exclude
from Dominion cognizance all matters coming within the
provisions of section 92, so, if the matters which Lord
Watson had in mind in the Prohibition case as " in substance
local or provincial " were really so, then under no circum-
stances could the Dominion validly enact concerning them
under purported authority of section 91, nor at all unless
the matter in question " affected the interest of the Domin-
ion as a whole" in the sense that the matter was not of
merely local or provincial interest but of Dominion interest,
in which case it would not " come within " section 92 at all,
but the enactment relating to the matter would be, in the
very words of section 91, a law made for the peace, order
and good government of Canada, in relation to a matter
not coming within the class of subject by the B.N.A. Act
assigned exclusively to the legislatures of the provinces,
that is to say, not coming within class No. 13 of section 92-
" Property and Civil rights in the province," properly
construed.

I proceed now to a review of the decisions of the Judicial
Committee of the Privy Council in " Property and Civil
Rights " cases. Of the seventy-one decisions extracted by
Annex 3 twenty-nine call for examination but not so many
will get it. I shall, however, deal with the most important
of them. The twenty-nine are Nos. 5, 6, 7, 11, 13, 16, 18,
23, 26, 27, 28, 34, 36, 39, 42, 44, 45, 47, 49, 52, 54, 58, 59,
62, 63, 64, 65, 66, and 70.

Case No. 5 is the Parsons Case wherein counsel argued
that the " Property and Civil Rights in the Province "
provision of section 92 of the B.N.A. Act (to which I shall
hereinafter refer as section 92 (13)) conferred an exclusive
right to create within the province rights of property and
such rights as flow from the operation of law as the legis-
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lature of the province could exercise without infringing a
right in the Dominion Parliament over contracts and the
rights resulting therefrom. The contention was, I think
properly, rejected. I think that section 92 (13) includes
authority over rights arising from contract but that it does
not include authority over all rights resulting from contract.
The enumerated provisions of section 91, which abound in
ex contractu subjects, afford enough proof of my point, and
if I am right in my argument elsewhere that these enumera-
tions are mere instances of the character of legislative
authority encompassed by the residuary, or peace, order and
good government clause of section 91, that clause, too,
shares with section 91 (2) authority over contracts and
rights arising therefrom. Nothing said in the Parsons Case
conflicts with what I have just said. The Board did not
need to define the meaning of section 92 (13) and did not
do so. Indeed it said that it ought not to do so. It said,
too, in effect, that if it erred in saying that the provincial
legislation which it was supporting came under section 92
(13) that legislation, at any rate, came under section 92
(16) as a merely local matter. My view is that in the
general result the 'case was rightly decided, but that it
ought to have been expressly assigned to section 92 (16)
and that the "matter" of the legislation involved was
rather obligation imposed by locally applicable statute than
right, civil or other. Neither the Dominion nor any prov-
ince was represented at the argument.

Case No. 6 is Russell v The Queen. The Board, deciding,
guided itself by " the aspect doctrine " which, in the next
following case is expressed as follows-

"Subjects which in one aspect and for one purpose fall within section
92 of the British North America Act may in another aspect and for
another purpose call within section 91."

By " subjects" is meant subject " matters" of legislation,
-not " classes of subjects." The latter are fixed by the
statute in their places, whether in section 91 or 92. Note
the doctrine in action in Russell v The Queen. The Board
asks itself-What, in pith and substance, has the legislature
dealt with by this law that it claims to have made? What
is the class or character of this alleged law?

" Their Lordships cannot think that the Temperance Act in question
properly belongs to the class of subjects "Property and Civil Rights."
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It has in its legal aspect an obvious and close similarity to laws which
place restrictions -on the sale or custody of poisonous drugs or of
dangerously explosive substances. These things, as well as intoxicating
liquors, can, of course, be held as property, but a law placing restrictions
on their sale, custody or removal, on the ground that the free sale or
use of them is dangerous to public safety, and making it a criminal
offence punishable by fine or imprisonment to violate these restrictions,
cannot properly be deemed a law in relation to property, in the sense
in which those words are used in the 92nd section. What Parliament is
dealing with in legislation of this kind is not a matter in relation to
property and its rights, but one relating to public order and safety. That
is the primary matter dealt with, and though incidentally the free use of
things in which men may have property is interfered with, that incidental
interference does not alter the character of the law. Upon the same con-
siderations the Act in question cannot be regarded as legislation
in relation to civil rights. In however large a sense these words are used
it could not have been intended to prevent the Parliament of Canada
from declaring and enacting certain uses of property and certain acts in
relation to property to be criminal and wrongful. Laws which make it a
criminal offence for a man wilfully to set fire to his own house, on the
ground that such an act endangers the public safety, or to overwork his
horse, on the ground -of cruelty to the animal, though affecting in some
sense property and the right of a man to do as he pleases with his own,
cannot properly be regarded as legislation in relation to property or to
civil rights. Nor could a law which prohibited or restricted the sale or
exposure of cattle having a contagious disease be so regarded. Laws of
this nature designed for -the promotion of public order, safety or morals,
and which subject those who contravene them to criminal procedure and
punishment, belong to the subject of public wrongs rather than to that of
civil rights. They are of a nature which fall within the general authority
of Parliament to make laws for the order and good government of
Canada, and have direct relation to criminal law, which is one of the
enumerated classes of subjects assigned exclusively to the Parliament of
Canada."

The intent and scope of Russell v The Queen is summed
up, by practically the same Board that decided that case,
in Hodge v The Queen (No. 7), as follows-

"The sole question there was, whether it was competent to the
Dominion Parliament, under its general powers to make laws for the
peace, order and good government of the Dominion, to pass the Canada
Temperance Act, 1878, which was intended to be applicable to the several
provinces of the Dominion, or to such parts of the provinces as should
locally adopt it. It was not doubted that the Dominion Parliament had
such authority, under section 91, unless the subject fell within some one
or more of the classes of subjects which, by section 92 were assigned
exclusively to the legislatures of the provinces."

Then the Board quotes approvingly from Russell v The
Queen the following

" The true nature and character of the legislation in the particular
instance under discussion must always be determined, in order to ascertain
the class of subject to which it really belongs. In the present case it
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appears to their Lordships, for the reasons already given, that the matter
of the Act in question does not properly belong to the class of subjects
'Property and Civil Rights' within the meaning of subsection 13."

I ask attention to the fact that Cases Nos. 6 and 7 by
precept and example apply the enumerated provisions of
section 91 to the purpose of discovery, by legal interpreta-
tion of sections 91 and 92, whether a given enactment
should, as between section 92 (13) and the general,
residuary, " peace, order and good government " provision
of section 91, be held to " come within " the latter, as a
law enacted " in relation to " the latter, and that having
decided upon " the aspect doctrine " that, because enacted
in relation to, it came within the latter (which it could not
if it had been taken out of section 91 by the words " may
exclusively make laws in relation to . . . Property and
Civil Rights in the Province ") the process of interpreta-
tion was complete and that no overriding of, overbearing
of, or trenching upon section 92 was or could be thereby
committed, the situation being, simply, that section 92 (13)
was foreign material. I suggest that these cases imply, as I
read section 91 to express, that the enumerated provisions
of that section are provided " for greater certainty " as
express instances of the scope of the opening words of
section 91 and as limitations upon the scope of section
92 (16) which is the general law making provision of
section 92. See the final paragraph of section 91 and my
comments elsewhere in this Report thereon. If I am right
the remedy for any grievance from a Dominion standpoint
of undue exaltation of the influence of section 92 (13) is
not amendment of the terms of the B.N.A. Act, but proper
interpretation of sections 91 and 92 by the Judicial Com-
mittee of the Privy Council.

The meaning of the expression " laws in relation to
property in the province " needs no definition. The mean-
ing of the expression " laws in relation to civil rights in
the province " has never been defined. I would not place
any restriction at all upon the authority of a province
exclusively to define by statute what shall be civil rights
in the province. After all, that is what section 92 (13)
is for.

The complaint from the standpoint of the Dominion
rests not so much upon erroneous ruling as to what is a
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civil right in a province as upon erroneous ruling as to
what is a law in relation to a civil right, whatever it may
mean, in a province. No principle of interpretation of tha
B.N.A. Act has had more consistent lip service than the
" aspect " doctrine, but, upon occasions, it has been ignored.
Let it have its proper effect always and, as was intended
at confederation, the respective legislative authorities of
the Dominion and the provinces will be nurtured and pre-
served by it. Failure to apply it defeats the intent of the
B.N.A. Act. If, in pith and substance, a law in relation to
a matter that comes within section 91 has been enacted it
will be, as it ought to be, assigned to section 91. Likewise,
if, in pith and substance a law in relation to a matter that
comes within section 92 has been enacted it will be, as it
ought to be, assigned to section 92.

Lord Watson may not always have paid due regard to
the aspect doctrine, but he did so in Union Colliery Co. v
Bryden (Case No. 18). The contest was as to whether
section 4 of the British Columbia " Coal Mines Regulation
Act, 1890," which prohibits Chinamen of full age from
employment in underground coal workings, was in that
respect ultra vires of the provincial legislature. Specific-
ally the point was whether the legislation was in relation to
coal mining or in relation to Chinamen. The legislation,
in its pith and substance, being found to be in relation to
lChinamen, was held to be ultra vires of the province.

Per Lord Watson:

"The provisions of which the validity has thus been affirmed by
the courts below are capable of being viewed in two different aspects,
according to one of which they appear to fall within the subjects assigned
to the provincial parliament by section 92 of the British North America
Act, 1867, whilst, according to the other, they clearly belong to the class
of subjects exclusively assigned to the legislature of the Dominion by
section 91, subsection 25. They may be regarded as merely establishing
a regulation applicable to the working of underground coal mines; and,
if that were an exhaustive description of the substance of the enactments,
it would be difficult to dispute that they were within the competency
of the provincial legislature, by virtue either of section 92, subsection 10,
or section 92, subsection 13. But the leading feature of the enactments
consists in this-that they have-and can have, no application except to
Chinamen who are aliens or naturalized subjects, and that they establish
no rule or regulation except that these aliens or naturalized subjects shall
not work, or be allowed to work, in underground coal mines within the
province of British Columbia."
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The Hamilton Street Railway Case (No. 23) also
involved the "aspect doctrine."

The issue was as to the intra vires character of a Lord's
Day Act of the Province of Ontario.

The province supported the impeached Act as being one
dealing with property and civil rights under section

92 (13) of the B.N.A. Act 1867 "; also as coming under
section 92 (16) "merely local or private matter."

The Dominion opposed this argument by way of the
overriding enumeration of section 91-The Criminal Law
etc. "The primary object of the Act was the promotion
of public order, safety and morals, and not the regulation
of civil rights as between subject and subject."

The Act was held to be intra vires. I would add that, in
my opinion, upon the whole history of the expression
" civil rights " in Canada, Dominion counsel was right in
his argument that that expression relates only to " civil
rights as between subject and subject."

Another excellent application of the aspect doctrine is
presented by G.T.Ry. v Canada (Case No. 26) known
among lawyers as the " contracting out " case.

The Railway Act of Canada having prohibited " con-
tracting out " on the part of railway companies within the
jurisdiction of the Dominion Parliament from the liability
to pay damages for personal injury to their servants, Lord
Dunedin, sustaining the legislation, said that-

"It is not disputed that, in the partition of duties effected by the
British North America Act, 1867, between the provincial and the Dominion
legislatures, the making of laws for through railways is entrusted to the
Dominion.

The point, therefore, comes to be within a very narrow compass.
The respondent maintains, and the Supreme Court has upheld his con-
tention, that this is truly railway legislation. The appellants maintain
that, under the guise of railway legislation, it is truly legislation as to
civil rights, and, as such, under section 92, subsection 13, of the British
North America Act, appropriate to the province. . . .

"The true question in the present case does not seem to turn upon
the question whether this law deals with a civil right-which may be
conceded-but whether this law is truly ancillary to railway legisla-
tion. . . .

For a case like in principle to the foregoing see the
P.A.T.A. Case (No. 54) decided in 1931, wherein Lord
Atkin said-

" If then the legislation in question is authorized under one or other
of the heads specifically enumerated in section 91, it is not to the purpose
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to say that it affects property and civil rights in the Provinces. Most of
the specific subjects in section 91 do affect property and civil rights but
so far as the legislation of Parliament in pith and substance is operating
within the enumerated powers there is constitutional authority to interfere
with property and civil rights. The same principle would apply to
section 92, head 14, 'the administration of justice in the Province,' even
if the legislation did, as in the present case it does not. in any way
interfere with the administration of justice."

It may be well, at this point, to interject that some
(such as the just preceding) of the decisions that I have
been reviewing have ascribed paramountcy of Dominion
legislation over provincial to the fact that the Dominion
legislation was assignable to an enumerated head of section
91, and that if the fact had been otherwise, that is, if the
Dominion legislation had had to be supported as against
section 92 (13) upon the opening words of section 91-
the residuary clause of that section-the provincial provi-
sion, section 92 (13) must have triumphed as against the
Dominion section 91. This is so by reason of a sort of
primacy or superiority of influence which the Judicial
Committee has attached to the enumerated provisions of
section 91. I have indicated elsewhere in this Report my
reasons for disagreeing with that interpretation of section
91. For my immediate purpose, which is to demonstrate
that the interests of both Dominion and provinces alike
are served by the aspect doctrine, which operates notwith-
standing what I believe to be collateral legal -error, any
kind of a decision in which it has been properly applied
is as useful as any other kind of a decision. As I have
attempted to develop elsewhere, however, it is my opinion
that for so long as that primacy or superiority of influence
to which I have referred, of the enumerated provisions of
section 91 over the residuary-peace, order and good
government-clause of section 91 continues, Dominion
legislative authority will be restricted in frustration of the
text of the B.N.A. Act. See Cases Nos. 39, 49, 62, 65, 66
and 70.

In the John Deere Plow Company Case (No. 34) Lord
Haldane, after referring to the wisdom of deciding each
case without indulging in unnecessary construction of the
Act, said that
" this rule appears to their Lordships to be of especial importance when

putting a construction on the scope of the words ' civil rights' in particular

cases. An abstract logical definition of their scope, is not only, having
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regard to the context of sections 91 and 92 of 'the Act, impracticable, but
is certain, if attempted, to cause embarrassment and possible injustice in
future cases. It must be borne in mind in construing the two sections that
matters which in a special aspect and for a particular purpose may fall
within one of them may, in a different aspect and for a different purpose
fall within the other. In such cases the nature and scope of the legislative
attempt of the Dominion -or the province, as the case may be, have to be
examined with reference to the actual facts if it is to be possible to deter-
mine under which set of powers it falls in substance and reality. This
may not be difficult to determine in actual and concrete cases. But it
may well be impossible to give abstract answers to general questions as
to the meaning of words, or to lay down any interpretation based on their
literal scope apart from their context.". . .

"The expression 'Civil Rights in the Province' is a very wide one,
extending, if interpreted literally, to much of the field of the 'other heads
of section 92 and also to much of the field of section 91. But the expres-
sion cannot be so interpreted, 'and it must be regarded as excluding cases
expressly dealt with elsewhere in the two sections, notwithstanding the
generality of the words."

In 1916 the Dominion Government questioned (see Case
No. 36; see also Case No. 58) the Supreme 'Court of
Canada, and ultimately the Judicial 'Committee, as to the
legislative authority of the Parliament of Canada to license
Insurance Companies. The Judicial Committee decided
that the legislation in question (two sections of the Insur-
ance Act of the Dominion) could not be supported under
section 91 (2) the Regulation of Trade and Commerce,
nor the only other possible provision of section 91, the
residuary clause of that section, because it trenched upon
the legislative authority conferred on the provinces by
head (13) of section 92, to make laws in relation to " civil
rights in the province." The Board said, inter alia that-
" the principle illustrated by Russell v The Queen (1882)
7 A.C. 829, that subjects which in one aspect come within
the authority of the provincial Legislatures may in another
aspect fall within the authority of the Dominion Legis-
lature is well established but ought to be applied with great
caution;" which observation, one that ought to apply to
every decision of every court, can have no effect upon the
authority of the principle mentioned.

Viscount Haldane, for the Board, said-
"It must be taken to be now settled that the general authority to

make laws for the peace, order and good government of Canada, which
the initial part of section 91 of the British North America Act confers,
does not, unless the subject-matter of legislation falls within some one
of the enumerated heads which follow, enable the Dominion Parliament
to trench -on the subject-matters entrusted to the provincial Legislatures
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by the enumeration in section 92. There is only one case, outside the
heads enumerated in section 91, in which the Dominion Parliament can
legislate effectively as regards a province, and that is where the subject-
matter lies outside all of the subject-matters enumeratively entrusted to
the province under section 92."

Could there be any better instance of the conditions
produced by the complications judicially injected into the
interpretation of section 91 than the words beginning with
" There is only one case," above? The opening words of
section 91 of the B.N.A. Act are-

"It shall be lawful for the Dominion Parliament to make laws for
the peace, order and good government of Canada in relation to all matters
not coming within the classes of subjects by this Act assigned exclusively
to the legislatures of the provinces,"

and so far away from the text of that section have the
decisions travelled that, following them, it needs to be
demonstrated by the Judicial 'Committee that there is only
one case . . . in which the Dominion Parliament can
legislate effectively as regards a province, and that is where
the subject-matter lies outside all of the subject-matters
enumeratively entrusted to the province under section 92."
As I read the text of section 91, for any " matter " ever to
come within that section it must be one that " lies outside
all of the subject-matters enumeratively entrusted to the
province under section 92."

Application of " the aspect doctrine," which Lord
Haldane attempted, instead, to subject to a discount,
would have prevented such a wandering from the text of
the Act. The wandering persists in the Board of
Commerce Case (No. 42) and in the Fort Frances Case
(No. 44) it reaches the end of the road. Although a half
a dozen decisions of the Board had held that the distribu-
tion of legislative authority as between the Dominion and
the provinces is exhaustive, Lord Haldane, and the Board
following his lead, having foreclosed by previous decision
the possibility of reliance upon either the residuary clause
of section 91 or the " Regulation of Trade and Commerce "
provision of that section, must needs add to totality by
basing the Dominion authority upon an implied power for
the safety of the Dominion as a whole, to deal with a
sufficiently great emergency, such as that arising from war,
although in so doing it trenches upon property and civil
rights in the provinces, from which subjects it is excluded
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in normal circumstances. In such emergent event, it was
held, no provision of section 92 of the British North
America Act, 1867, is repealed but a new aspect of the
business of government emerges.

"It is clear" says Viscount Haldane, "that in normal circumstances
the Dominion Parliament could not have so legislated as to set up the
machinery of control over the paper manufacturers which is now in ques-
tion. The recent decision of the Judicial Committee in the Board of
Commerce Case ([19221 1 A.C. 191), as well as earlier decisions, show
that as the Dominion Parliament cannot ordinarily legislate so as to
interfere with property and civil rights in the Provinces, it could not have
done what the two statutes under consideration purport to do had the
situation been normal. But it does follow that in a very different case,
such as that of sudden danger to social order arising from the outbreak
of a great war, the Parliament of the Dominion cannot act under other
powers which may well be implied in the constitution. The reasons given
in the Board of Commerce Case ([19221 1 A.C. 191) recognize excep-
tional cases where such a power may be implied.

Then, to such implied legislative authority of the
Dominion, Lord Haldane proceeds to attribute an effect
that the Board has over and over denied to the residuary
clause of section 91-(the necessary source of all the legis-
lative authority of the Dominion)-an authority over-
riding section 92 (13) " Property and Civil Rights in the
province." Next he further complicates the law as follows-

"In the event of war, when the national life may require for its
preservation the employment of very exceptional means, the provision of
peace, order and good government for the country as a whole may involve
effort on behalf of the whole nation, in which the interests of individuals
may be to be subordinated to that of the community in a fashion which
requires section 91 to be interpreted as providing for such an emergency.
The general control of property and civil rights for normal purposes
remains with the Provincial Legislatures. But questions may arise by
reason of the special circumstances of the national emergency which
concern nothing short of the peace, order and good government of Canada
as a whole.

"The overriding powers enumerated in section 91, as well as the
general words at the commencement of the section, may then become
applicable to new and special aspects which they cover of subjects assigned
otherwise exclusively to the Provinces. It may be, for example, impossible
to deal adequately with the new questions which arise without the impo-
sition of special regulations on trade and commerce of a kind that only
the situation created by the emergency places with the competency of
the Dominion Parliament. It is proprietary and civil rights in new
relations, which they do not present in normal times, that have to be
dealt with; and these relations, which affect Canada as an entirety, fall
within section 91, because in their fullness they extend beyond what
section 92 can really cover. The kind of power adequate for dealing with
them is -only to be found in that part of the constitution which estab-
lishes power in the State as a whole. For it is not one that can be
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reliably provided for by depending on collective action of the Legislatures
of the individual Provinces agreeing for the purpose. That the basic
instrument on which the character of the entire constitution depends
should be construed as providing for such centralized power in an
emergency situation follows from the manifestation in the language of
the Act of the principle that the instrument has among its purposes to

provide for the State regarded as a whole, and for the expression and

influence of its public opinion as such."

How much simpler it would have been to have returned
to the simplicity of the text of the Act and declared that
Paper Control, being a Dominion " matter," came within
the residuary clause of section 91.

The Snider Case (No. 47) involved the constitutionality
of the Lemieux Act, relating to the investigation of indus-
trial disputes. Ignoring the aspect doctrine, which would
have required (preliminarily to the assignment of the
legislation to either section 91 or 92) an answer to the
question-To what does this Act in its pith and substance
relate; is it to the preservation of peace and order in and
in the interest of the Dominion or to the civil rights as
between subject and subject of individuals in a province?-
Viscount Haldane, for the Board, dealt with the case from
the standpoint disclosed below-

"Whatever else may be the effect of this enactment, it is clear that
it is -one which could have been passed, so far as any Province was con-
cerned, by the Provincial Legislature under the powers conferred by
section 92 of the British North America Act. For its provisions were
concerned directly with the civil rights of both employers and employed
in the Province. It set up a Board of Inquiry which could summon them
before it, administer to them oaths, call for their papers and enter their
premises. It did more than what a Provincial Legislature could have
done under head 15 of section 92, when it imposed punishment by way
of penalty in order to enforce the new restrictions on civil rights. It
interfered further with civil rights when by section 56, it suspended
liberty to lock-out or strike during a reference to a Board. It does not
appear that there is anything in the Dominion Act which could not have
been enacted by the Legislature of Ontario, excepting one provision.
The field for the operation of the Act was made the whole of Canada."

Next followed Lord Tomlin's four established proposi-
tions in A.-G. for Canada v A.-G. for British Columbia
(Case No. 52), decided in 1929. They have an intimate
relation to section 92 (13):

" Questions of conflict between the jurisdiction of the Parliament of
the Dominion and provincial jurisdiction have frequently come before
their Lordships' Board, and as the result of the decisions of the Board the
following propositions may be stated:-
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(1) The legislation of the Parliament of the Dominion, so long as
it strictly relates to subjects of legislation expressly enumerated in
section 91, is of paramount authority, even though it trenches upon
matters assigned to the provincial legislatures by section 92: see Tennant
v Union Bank of Canada. ([18941 A.C. 31.)

(2) The general power of legislation conferred upon the Parliament
of the Dominion by section 91 of the Act in supplement of the power to
legislate upon the subjects expressly enumerated must be strictly con-
fined to such matters as are unquestionably of national interest and
importance, and must not trench on any of the subjects enumerated in
section 92 as within the scope -of provincial legislation, unless these matters
have attained such dimensions as to affect the body politic of the
Dominion: see Attorney-General for Ontario v Attorney-General for the
Dominion. ([18961 A.C. 348.)

(3) It is within the competence of the Dominion Parliament to pro-
vide for matters which, though otherwise within the legislative com-
petence of the provincial legislature, are necessarily incidental to effective
legislation by the Parliament of the Dominion upon a subject of legisla-
tion expressly enumerated in section 91: see Attorney-General of Ontario
v Attorney-General for the Dominion ([18941 A.C. 189); and Attorney-
General for Ontario v Attorney-General for the Dominion ([1896] A.C.
348).

(4) There can be a domain in which provincial and Dominion legis-
lation may overlap, in which case neither legislation will be ultra vires
if the field is clear, but if the field is not clear and the two legislations
meet the Dominion legislation must prevail: see Grand Trunk Ry. of
Canada v Attorney-General of Canada. ([19071 A.C. 65.)"

Re Natural Products Marketing Act (Case No. 63)
decided in 1937, held invalid the Dominion Act for the
reason that it extended to marketing wholly within a
province and its otherwise valid terms relating to foreign
and interprovincial trade were not severable in the form
in which the Act had been prepared. The Board held that
purely provincial marketing came within section 92 (13).
Rulings of the Judicial Committee to a like effect have
now become so crystallized that it is but rarely that quota-
tions from the decisions are informative or of interest.
Even the powerful decision of Duff C.J., in the Supreme
Court of Canada, which the Judicial Committee adopts,
consists necessarily of little more than a marshalling of
authorities (all to be found in Annex 3) binding upon the
Supreme Court of Canada as previously decided by the
Judicial Committee.

Finally, Re Employment and Social Insurance Act (Case
No. 64), decided in 1937, holds-

1. That the legislation in question, being in pith and
substance an insurance Act affecting the civil rights
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of employers and employed in each province, was
within the exclusive competence of the provincial
Legislatures under section 92 (13) of the British
North America Act, 1867.

2. That that legislation did not purport to deal with,
and could not be supported on the ground of, any
special emergency arising from the degree of unem-
ployment in Canada at the relevant date.

Lord Atkin, delivering the decision of the Board, said-
There can be no doubt that prima facie provisions as to insurance of

this kind, especially where they affect the contract of employment, fall
within the class of property and civil rights in the Province, and would
be within the exclusive competence of the Provincial Legislature. It was
sought, however, to justify the validity of Dominion legislation on
grounds which their Lordships on consideration feel compelled to reject.
Counsel did not seek to uphold the legislation on the ground of the
treaty-making power. There was no treaty or labour convention which
imposed any obligation upon Canada to pass this legislation, and the
decision on this question in the reference on the three labour Acts does
not apply. A strong appeal, however, was made on the ground of the
special importance of unemployment insurance in Canada at the time of
and for some time previous to the passing of the Act. On this point it
becomes unnecessary to do more than to refer to the judgment of this
Board in the reference on the three labour Acts and to the judgment of
the Chief Justice in the Natural Products Marketing Act which on this
matter the Board have approved and adopted. It is sufficient to say
that the present Act does not purport to deal with any special emergency.
It founds itself in the preamble on general world-wide conditions referred
to in the Treaty of Peace: it is an Act whose operation is intended to
be permanent: and there is agreement between all the members of the
Supreme Court that it could not be supported upon the suggested
existence of any special emergency. Their Lordships find themselves
unable to differ from this view. . . . If on the true view of the
legislation it is found that in reality in pith and substance the legislation
invades civil rights within the Province or in respect of other classes of
subjects otherwise encroaches upon the provincial field, the legislation
will be invalid. To hold otherwise would afford the Dominion an easy
passage into the provincial domain. In the present case their Lordships
agree with the majority of the Supreme Court in holding that in pith and
substance this Act is an insurance Act affecting the civil rights of
employers and employed in each Province, and as such is invalid.

The decision leaves out of account the fact that the legis-
lation was not, as in the ordinary case, a law whereby the
Dominion Parliament purported to enact in compulsory
regulation of the insurance business or of the persons in the
various provinces who are engaged in that business or of
other persons having dealings with persons engaged in that
business. Civil rights in the province are confined to civil
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rights as between subject and subject. The Employment
and Social Insurance Act was one whereby and whereunder
the Crown, in the right of Canada, itself engaged in the
insurance business. Elsewhere in this Report I have sug-
gested that the executive Government of Canada may, by
virtue of prerogative right, engage in any business. The
decision treats the legislation as if it were an ordinary Act
enacted to control the insurance business of residents of,the
province and those insured. Every authority cited relates
to others than the Crown in that business. Sections 91 and
92 of the B.N.A. Act do not purport to bind the Crown.
The Crown has never assented to any Act depriving it, in
Canada, of the right to engage in business for the benefit
of the State. Legislative authority to enact laws in relation
to the Dominion Crown in business has not been distributed
to the provinces and that legislative authority is in the
Dominion Parliament because not in the legislatures of the
provinces, the distribution of legislative authority in
Canada, as the Judicial Committee has many times ruled,
being exhaustive.

THE EXECUTIVE POWER OF THE DOMINION

Anciently the prerogative of the Crown embraced, alike,
the executive, legislative and judicial powers of government
and in legal theory, evidenced by familiar forms and expres-
sions, it yet does. Every Dominion statute commences with
the words His Majesty, by and with the advice and consent
of the Senate and House of Commons of Canada, enacts as
follows. The words are " His Majesty . . . enacts."
The executive government in Canada is known and signs as
" His Majesty's Government in Canada." Our Canadian
courts are known as " His Majesty's Courts of Justice," and
their Judges as " His Majesty's Judges."

In fact, however, the Crown (subject to a minute excep-
tion to be noted as to its legislative powers) has lost its
former legislative and judicial powers. They have been
assumed by Parliament. It is only in the executive sphere
that any large tract of prerogative power remains to it.

Sir William Anson (Law and Custom of the Constitution
pp. 2 and 3) says that the rights, privileges and attributes

71054-10
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which, together, make up the prerogative, are divisible by
their sources into-

1. The residue of that executive power which the King
formerly possessed in all the departments of government
(executive legislative and judicial) when he led his people
in war, administered their affairs in peace, was their judge
in the last resort.

2. The sovereign's surviving feudal rights (such as
escheats,, treasure trove, &c.).

3. Attributes with which the Crown has been invested by
legal theory, such as perpetuity and perfection of judgment.

A bare remnant of the Crown's legislative power remains.
It may legislate, except to the extent to which Parliament
has assumed the jurisdiction, for overseas territories.

When we speak in our day of a Prerogative of the Crown
we mean a right that remains in the Sovereign as one of
that bundle of discretionary common law rights which were,
at and by the common law, exercisable by the Sovereign in
person, and we use that term whether the Prerogative in
question is or is not now exercisable by the Sovereign in
person, or through him by his representative, and though
that prerogative may be now exercisable in his name by his
constitutional advisers, and so only; and when we speak of
an executive power we mean a right exercisable in the name
of the Crown by the Sovereign's constitutional advisers,
whether the right be one of Prerogative origin or be one
that arises from, or is aided by, statute, for, per Keith on
Government of the British Empire (1930 ed.), many powers
unknown to the common law are now exercised by the
executive under statutes enacted " to meet new economic
conditions and social developments."

" The business of government," says Sir William Anson,
"like all other business, passes through two stages-the
determination of policy or principle and the working out of
detail-the settlement of what is to be done and the doing
of it. . . . No doubt it is through the agency of the
Crown that ministers carry a policy into effect. . . .
The position of things has been reversed since 1714. Then
the King or Queen governed through ministers; now min-
isters govern through the instrumentality of the Crown."
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Referring to the various government Boards to which, in
modern times, such affairs as Trade, Works, Public Build-
ings, Health, Agriculture, Fisheries, Lands, Education,
Labour, Pensions, Transport, &c., are committed for admin-
istration, Anson notes that they mark " the increased
activity of the State in compelling or controlling the action
of the individual in many departments of human affairs."

In another place Anson writes of the modern Crown, by
its ministers, determining matters of policy and carrying
them into effect, planning for the community's " economic
and social welfare " and for " the maintenance of its safety
and dignity as regards external relations."

It is evident from what I have written that the executive
power of the Imperial Government may be said to consist
of-first, all the Prerogative power that existed at common
law, minus such part of it as has been assumed by Parlia-
ment; second, all the executive power that has been con-
ferred by Parliament upon that government, whether such
conferred power be new or be such as was anciently in
whole or in part, of a Prerogative character.

The executive powers of a Dominion government, such
as that of Canada, ought, in principle, to be practically
equal and parallel to those of the Imperial Government,
each government being confined to action in its own proper
sphere. So far as executive power conferred by statute is
concerned what I have written must be right. As to execu-
tive power dependent upon the Royal Prerogative I prefer
to quote the opinion of Keith in his " Constitutional Law
of British Dominions."

"It is necessary to make it clear that the King delegates to the
Governor the prerogative in so far as that is proper for exercise in a
Dominion. This issue unquestionably has been affected by the progress
of Dominion autonomy. Formerly the extent of the delegation of the
prerogative in the case of the Dominion had to be judged on the basis
of their subordinate position; now that equality of status has been
asserted it may be argued that prima facie every royal prerogative has
by necessary intendment passed to the Governor General. But, as we
have seen, this is not accepted law as regards the vital external preroga-
tives, nor does it apply to the prerogative of honour. In all probability,
however, without special delegation there may be held to be implicit in
the -office of Governor General 'all such prerogatives as are necessary
for the government of the territory concerned, leaving it for convention
to determine what prerogatives must thus be deemed to have passed, and
which the King still will exercise in person. As has been seen, in certain
oases the King still acts, and no doubt the difficulty of determining what

71054-IOJ
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division should be made deters action. . . . What may be debated
is the extent to which by constitutional usage and the resolutions of the
Imperial Conference, coupled with the Statute of Westminster, the dele-
gation may be assumed to have developed. Thus at one time it was
assumed to be certain that the Governor without special delegation had
no power to grant a charter of incorporation, but the Privy Council
most unexpectedly ruled that even the Lieutenant-Governors of Canada
had a delegation tacitly of this 'authority. [Bonanza Creek Gold Mining
Co. v The King (1916) 1 A.C. 566.1

Even before the days of " equality of status " it was said
in 1888, concerning the colony of Victoria (in Musgrove v
Chun Teeong Toy 5 Cartwright's Cases, at p. 606) that

"All the prerogatives necessary for the safety and protection of the
people, the administration of the law, and the conduct of public affairs in
and for Victoria, under our system of responsible government, have
passed as an incident to the grant of self-government (without which the
grant would be of no effect) and may be exercised by the representative
of the Crown on the advice of responsible ministers."

Clement thought back in 1903 (see his Canadian Con-
stitution), that the principles so stated were " a fortiori
true of Canada." It would be true of the Dominion and of
each province, within their respective ambits.

In the Victoria case Higenbotham C.J. said-

" I am of opinion . . . that the Executive Government of
Victoria, in the execution of the statutory powers of the Governor,
expressed and implied, and in the exercise of its own functions, has a
legal right and duty, subject to the approval of Parliament, and so far
as may be consistent with the statute law and the provisions of treaties
binding the Crown, the government and the Legislature of Victoria, to do
all acts 'and to make all provisions that can be necessary or expedient for
the reasonable and proper administration of law and the conduct of
public affairs and for the security, safety or welfare of the people of
Victoria."

The Chief Justice was in a minority. The case went to
the Privy Council (Musgrove v Chun Teeong Toy (1891)
A.C. 272) where the appeal was allowed, but on a ground
which did not render it necessary to review all the grounds
mentioned by him, so that his opinion as cited, cannot be
said to have been in terms sustained by the Judicial Com-
mittee of the Privy Council. It has been adopted, how-
ever, by several text writers of authority, and it seems to
be sound.

Keith on Responsible Government in the Dominion
(Vol. 1, p. 171, Oxford Ed. 1912) said that the Chief
Justice's " insistence . . . on the fact that the Governor
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possesses the whole executive power of the Crown so far a-s
is necessary for a colonial government is just and proper,"
and at another place in the same book,-

"The view that the colonial governor has the full executive authority
needed for the government of the colony has now received the support
of Professor Harrison Moore (Commonwealth of Australia, pp. 300 et seq)
and seems the only satisfactory theory of the governor's position and
attributes."

The decisions and views to which I have just referred
relate to the executive power in self-governing colonies.

I have yet to discuss the case of a Dominion enjoying
" equality of status " with the mother country.

One's mind is easily convinced that if an increase of
executive power of a Prerogative character can pass to a
colony as an incident of the grant of self-government to
that colony, on the ground that else the grant would not
be an effective grant, then, on the same ground a further
and final like increase of the utmost plenitude that the
due performance of its constitutional functions can require
should pass to a Dominion as an incident of the grant of
equality of status of the Dominion with Great Britain, the
donor of the grant.

In the Commonwealth of Australia there is a legal
doctrine known as that of " the immunity of Crown instru-
mentalities." It was borrowed from the United States of
America (e.g. immunity from taxation by another govern-
ment of the federal system) where it is held that the
immunity in question is limited to a government instru-
mentality that performs what are really governmental
functions. Thus the doctrine being admitted the question
in the United States always is whether the functions that
the government instrumentality performs are or are not of
a governmental character, which United States Courts
would hold that the functions of a government trading or
business adventure distinctly are not. (South Carolina v-
United States, 199 No. S. 437). We have no such doctrine in
Canada.

In the Railway Servants' Case (A.G. for New South
Wales v Collector of Customs (1908) 5 Commonwealth Law
Reports 818) the court held that state railways were
" governmental " functions when in 1900, the Common-
wealth was formed, so far as Australia was concerned, and
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consequently they were not subject to Commonwealth
legislation. Said the Court-

" The argument is that state instrumentalities for the purposes of the
doctrine in question are limited to those which are, strictly speaking,
of . . . a 'governmental' character, and that the business of common
carriers is not a part of any of the recognized branches of government,
legislative, judicial and executive. We apprehend, however, that the
execution or administration of the laws of the State is in the strictest
sense a governmental function, and that no rule can be formulated.
which shall prescribe what functions the State shall undertake in the
supposed exercise of its duty to promote the well being of its people."

Subsequently, in The Engineers' Case (1920) 28 C.L.R.
the Court, without impugning the right and power of a
state to decide for itself "what functions the state shall
undertake in the supposed exercise of its duty to promote
the well being of its people" (see the Railway Servants'
Case, supra) held that state railways were not governmental
functions within the meaning of the doctrine of the immun-
ity of government instrumentalities, which did not extend
to governmental trading operations.

In Australia, unlike in Canada, the Commonwealth's
legislative powers are defined and limited, and the residuum
of undefined legislative power, which in 'Canada is in the
Dominion, is, in Australia, in the States. That part of the
Railway Servants' Case which the Engineers' Case leaves
unimpugned is so soundly based in reason that, in my
opinion, it can be said of the executive power of the Dom-
inion of Canada [particularly in view of the fact that,
prima facie, legislation is enacted for subjects and not for
the Crown (A.-G. v Donaldson, 10 M. & W. 117, at 124]
that " no rule can be formulated . . . which shall pres-
cribe what functions the Dominion shall undertake in the
supposed exercise of its duty to promote the well being of
its people."

In Maritime Bank v Receiver General of New Brunswick
(Case 10, Annex 3) the Judicial Committee had to decide
whether the Crown prerogative of priority of payment
attached to debts due to a province of Canada. Lord
Watson, for the Board, said that the British North America
Act, 1867, " nowhere professes to curtail, in any respect, the
rights and privileges of the Crown or to disturb the relations
then subsisting between the Sovereign and the provinces."
That Act, he said, created a federal government in which
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all the provinces should be represented, entrusted with the
exclusive administration of affairs in which they had a
common interest, each province retaining its independence
and autonomy. He proceeded to say:-

" That object was accomplished by distributing between the Dominion
and the provinces all powers, executive and legislative, and all public
property and revenues which had previously belonged to the provinces, so
that the Dominion government should be vested with such of these powers,
property and revenues as were necessary for the due performance of its
constitutional functions and that the remainder should be retained by the
provinces for the purposes of provincial governments."

Coming now to the concrete application of the executive
power, I am inclined to think that its possibilities have
been overlooked. I draw a sharp distinction between invalid
exercise by the Dominion of claimed jurisdiction to make
laws in relation to a particular matter, in attempted gover-
nance of persons resident or being in provinces the legisla-
tive jurisdiction whereof exclusively applies to that same
matter, and executive action by and for the Dominion
itself, initiated by Ministers governing through the instru-
mentality of the Crown " in the supposed exercise of their
duty to promote the well being of its people." For example,
assuming it to be not within the legislative competence of
the Dominion to make laws in relation to a particular
business, say the lending of money on the security of land,
otherwise the mortgage business-or the annuities business
-or the money order business-or the persons engaged in
such businesses, it does not follow that the Dominion may
not by virtue of its executive authority go into such busi-
nesses itself. It has indeed, done so. The distinction is
one between the Parliament of Canada making laws for the
governance of a business and the Government of Canada-
the Crown-deciding to go into that business itself and
asking Parliament to make laws for the governance of the
Dominion Crown in business. Grant, for the purposes of
argument, that the Government of Canada may lawfully
decide to go into the particular business and all legislative
difficulties disappear. I cannot see how that right can be
denied. The executive reaches a decision to act. The
Crown is going into business on its own behalf. Parliament
is notified. Is the Crown in the right legislature? Why
not? Legislation in aid of the executive decision is neces-
sary. Which is the proper enacting authority, the Dominion
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or a province? How can it be a province? Where in section
92 of the B.N.A. Act is a province given authority to make
laws in relation to the Dominion's business adventures or
trading operations? That " matter " is one that has not
been taken out of the residuary clause of section 91 of the
B.N.A. Act. Even Lord Atkin's reasoning in the Weekly
Rest Case (No. 62, Annex 3) right or wrong and whether
or not intended to be as far reaching as it is unless related
to the subject matter of the decision, is met and overcome.
Here is what he says-

"There is no existing constitutional ground for stretching the com-
petence of the Dominion so that it becomes enlarged to keep pace with
enlarged functions of the Dominion Executive. If the new functions
affect the classes of subjects enumerated in section 92 legislation to sup-
port the new functions is in the competence of the Provincial Legislatures
only. If they do not, the competence of the Dominion Legislature is
declared by section 91 and existed ab origine."

Upon the assumption that the Dominion executive may
lawfully decide to go into the particular business the
competent legislature to enact laws in aid of the executive
decision is the Dominion Parliament. The exercised
executive function is not one in relation to any class
enumerated in section 92, no part whereof applies to the
Crown in the right of the Dominion in business. In the
words of Lord Atkin, " The competence of the Dominion
Legislature is declared by section 91 and existed ab origine."
For anything in section 92 of the B.N.A. Act to take away
the right of the Crown to engage in a business the Crown
would need to be specially mentioned, or necessary intend-
ment must in that connection appear.

The provinces having necessarily had the right before
confederation to engage in business it follows from sec-
tion 12 of the B.N.A. Act that the Dominion has an equiva-
lent power now, unless it has been expressly taken away.
It has not been expressly taken away. Instead, pursuant
to section 12 " as far as the same continue in existence "
(meaning to such extent as not expressly taken away)
" and capable of being exercised after the Union in rela-
tion to the Government of Canada" they are "vested in
and exercisable " by the Governor General in Council.
That section is confined to " powers, authorities and func-
tions " derived under statute by any pre-confederation
province. The province of Canada so derived under the
Quebec Act and other Imperial legislation.
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The section mentioned vests in the Dominion executive
all powers &c. which under any Act &c. of the Imperial
Parliament, or of the legislatures of " Upper Canada,
Lower Canada, Canada, Nova Scotia or New Brunswick
were vested in or exercisable by the respective Governors
&c. with the advice or the advice and consent of the re-
spective executive councils &c. These " shall, as far as they
(the powers &c.) continue in existence and capable of
being exercised after the union in relation to the Govern-
ment of Canada," be vested in the Governor in Council of
Canada. In short,-section 12 enacts that any executive
power which, e.g. the Governor in Council of the province
of Canada, could lawfully exercise on June 30th, 1867, may
be lawfully exercised by the Governor General in Council
of the Dominion of Canada on and after July 1st, 1867-
not merely qua former Province of Canada affairs, but qua
Dominion of Canada affairs.

The B.N.A. Act had to clothe with executive powers,
sufficient in 1867, a wholly new statutory entity-the
Dominion of Canada. It did so by the familiar method
of incorporation by reference. Such executive powers as
had ever been conferred by statute on any of the three
pre-confederation provincial executives, to the extent to
which at the union they continued to exist, were vested
in the Dominion executive, subject to abolition or altera-
tion as section 12 provides. There is no subjection of these
executive powers to the legislative powers. The words
" capable of being exercised after the union in relation to
the government of Canada " are not intended to effect any
such subjection. If it had been intended it could and would
have been expressed as in the last two lines of section 129
of the Act. Clement says of them-

" In so far as these powers and authorities were vested by statute
law in the governors of the pre-confederation provinces they had been
conferred on the holder of a particular office. This office was now to be
divided and a statutory re-allotment, so to speak, had to be made. The
B.N.A. Act effects no division of these powers, but merely of the field
for their exercise. By this section 12 they are all vested in the Governor
General as far as capable of being exercised in relation to the govern-
ment of Canada and by section 65 they are vested in the Lieutenant-
Governors of Ontario and Quebec so far as capable of exercise in relation
to the government of those provinces respectively."

That is to say, if the Dominion executive now desires to
exercise in the Dominion field the power or authority to



154

go into the business of, say, unemployment insurance,
operated throughout Canada under a department of gov-
ernment, and founds and supports its right on section 12
of the B.N.A. Act, I know of no reason why it cannot law-
fully do so and validly enact any necessary legislation in
aid under the residuary clause of section 91 of the B.N.A.
Act. The authority to enact legislation in aid of the
Dominion executive power has not been distributed to the
provinces. Likewise, if any provincial executive desires to
exercise in the provincial field the power or authority to
go into, say, the business of manufacturing and selling
cement as a government monopoly, I know of no reason
why it cannot lawfully do so and validly enact any neces-
sary legislation in aid of the provincial executive power,
but subject to the paramountcy of the Dominion in case
of future occupation of the field by the Dominion, for the
Dominion's legislation in aid would in that case overbear
and suspend the operation of that of the provinces, as in
the well-known cases of the Canada Temperance Act and
the Bankruptcy Act overbearing and suspending provin-
cial legislation enacted in an open and common field.

The pre-confederation executive power of the Crown to
do business has not been divided. Dominion and prov-
inces both enjoy it and may exercise it in their respective
fields, enacting any necessary legislation in aid.

Further, and apart from section 12 of the B.N.A. Act,
executive action is Crown action and granted that the
Crown in the right of a pre-confederation province was
free to engage in business (say the liquor business, in
which nearly all the provinces are now engaged) the Crown
has not lost that right unless it has been expressly taken
away with the Crown's express consent. That consent
could be expressed by assent to a statute the operation
whereof entailed the taking of the right away from the
Crown but not by assent to a statute authorizing the
making of laws for the governance of the Crown's subjects.
Sections 91 and 92 of the B.N.A. Act do not bind the
Crown to its loss or detriment. A Crown Prerogative-
the right to exercise executive power-can be lost only as
the result of direct and express parliamentary action. The
Crown, to be bound, must, in general, be named. So, I
submit, the right of the Dominion executive to engage in
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business is not affected by Part VI of the B.N.A. Act,
concerning the distribution of legislative power. The
Dominion, it is true, is a new statutory creation, to the
Governor in Council of which special executive powers have
been granted by statute (section 12 B.N.A. Act). Upon
these I have already expressed my views. I am making
another point now. It is that in the Sovereign himself,
from whom the general prerogative right to engage in
business on behalf of his country has not been taken away,
there resides still, at common law, a general right so and
as such to engage in business for the purposes of the state,
and this apart from the terms of any statute, such as
section 12 of the B.N.A. Act, granting pre-confederation
provincial prerogative rights of statutory origin to the
executive of the Dominion. This general common law,
prerogative right, I am submitting, is now constitutionally
exercisable in the name of the sovereign by the Governor
in Council of the Dominion.

Keith, as quoted above, would limit the exercise of any
Royal Prerogative in a Dominion only by the propriety of
its exercise in a Dominion. That propriety he would
measure by the progress of Dominion autonomy. Prima
facie, he says, every such prerogative has, by necessary
intendment, passed to the Governor General of a Dominion.
He mentions a twilight zone of authority with which we
need not concern ourselves at the moment. He concludes
that, in all probability, " without special delegation there
may be held to be implicit in the office of Governor
General all such prerogatives as are necessary for the
government of the territory concerned." This is not a
new conception. Before equality of status was conceded
the same principle was favoured, although then its area
of influence was necessarily more restricted. I have cited
supporting opinion and authority. Anson had pictured the
modern "'Crown " planning by executive action for the
community's " economic and social welfare "; Higen-
botham, IC.J., had referred to its making necessary or
expedient provision for "the security, safety or welfare
of the people "; the highest Court in the Australian
Commonwealth had held that " no rule can be formulated
. . . which shall prescribe what functions the state shall
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undertake in the supposed exercise of its duty to promote
the well being of its people."

The sovereign is now advised in relation to Canadian
external affairs by his Canadian ministers. The days of
subservience to Downing Street are, for Canada, definitely
done. So are the days when " government instrumentali-
ties," apart from particular limitations of them, express or
implied, in particular statutes for particular purposes, can
be limited at all. So far as danger of a clash between
Dominion and provincial executive jurisdiction is con-
cerned, the " aspect doctrine " is as capable of application
to executive action as it is to legislative authority, but
the latter although it may give rise to new executive
authority, is not the measure of executive authority. The
two authorities run in parallel lines, but either of the lines
may be somewhat longer than the other. Further, " there
is only one Crown " in Canada and in the Empire alike.
In Canada there are, as between the Dominion and the
provinces, two separate legislative systems, two separate
executive systems, two separate property systems, two
separate " ingathering " systems, two separate expending
systems, " two separate statutory purses " (Case No. 55),
but only one Crown-only one sovereign. The B.N.A.
Act, section 9, provides 'that " The executive government
and authority of and over Canada is hereby declared to
continue and be vested in the King." The Canada referred
to is the King's 'former provinces as united by and under
the Act.

If my argument as above expanded be sound the
Governor General of Canada may rightfully exercise in
Canada, on the advice of his 'Canadian ministers, all such
prerogatives of the Crown as are necessary for the conduct
of the executive government of Canada, but he may not
exercise in Canada any prerogative which the Sovereign
has been accustomed, since the Statute of Westminster,
1931, to exercise in person or on the advice of his Imperial
ministers. For example-honours.

"He has all the vast executive authority which must be possessed
by any person who has to administer a colony or a Dominion." (Keith,
ibid, p. 132.)

"It is true that in the case of the Federations and of the Union he
is advised in his duties by an executive council created by statute; the
same remark applies to the Provinces of Ontario and Quebec where the
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creation of such councils by statute was rendered necessary by the divi-
sion of the Province of Canada into those provinces. On the other hand,
the executive councils of Nova Scotia, New Brunswick and Prince Edward
Island, and of British Columbia are continuations in statutory form of
the old Executive Councils which existed under the Royal Letters Patent
before the creation of the Dominion. In the case of Manitoba, Alberta
and Saskatchewan, again, the executive councils necessarily exist under
the Dominion Acts constituting the provinces and are confirmed by pro-
vincial Acts, as the practice of issuing letters patent for creating such
councils has never been -adopted by the Governor-General of Canada,
indeed, it is obviously more convenient to do it by the Act of Constitu-
tion." (Keith, ibid, p. 149.)

His appointment is not an exercise of legislative
authority. It is an act of the prerogative in its relation
to matters of executive government.

The B.N.A. Act mentions him many times and in a few
instances confers upon him powers, but he is treated by it,
throughout, as an appointee of the sovereign who is to act
on the sovereign's behalf. He is first mentioned in section
10, as " carrying on the government of Canada on behalf
and in the name of the Queen."

The Crown prerogatives and the Executive power in
Canada are discussed in a number of decisions of the
Judicial Committee. I have already referred to two of
them.

In Cushing v Dupuy (Case No. 4) decided in 1880, the
Crown was held bound by a Dominion statute prohibiting
an appeal as of right to the Queen in Council, the Governor
General having assented to the statute in the Queen's
name. But, per the Board-

"The question of the power of the Queen to admit the appeal, as
an act of grace, gives rise to different considerations. It is, in their
Lordships' view, unnecessary to consider what powers may be possessed
by the Parliament of Canada to interfere with the royal prerogative, since
the 28th section of the Insolvency Act does not profess to touch it; and
they think, upon the general principle that the rights of the Crown can
only be taken away by express words, that the power of the Queen to
allow this appeal is not affected by that enactment."

In Canada v Cain (Case No. 25) decided in 1906, it was
held that the Crown undoubtedly possessed the power to
deport an alien to the country whence he entered Canada,
that the power of the Crown in that respect had been
delegated to the Dominion government by assent to a
Dominion Act and that the right to impose such extra-
territorial constraint as was necessary to exectite the power
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was incident to the power itself. The case was appealed
from Ontario. Per Lord Atkinson-

" Upon that event " (the cession of Canada by France in 1793) " the
Crown of England became possessed of all legislative and executive
powers within the country so ceded to it, and, save so far as it has since
parted with these powers by legislation, royal proclamation or voluntary
grant it is still possessed of them. . . . In Hodge v The Queen (Case
No. 7, Annex 3) it was decided that a colonial legislature has within the
limits prescribed by the statute which created it, " an authority as plenary
and as ample . . . as the Imperial Parliament in the plenitude of its
power possessed and could bestow." If, therefore, power to expel aliens
who had entered Canada against the laws of the Dominion was by this
statute given to the government of the Dominion, as their Lordships
think it was, it necessarily follows that the statute has also given them
power to impose that extra-territorial constraint which is necessary to
entitle them to expel those aliens from their borders to the same extent
as the Imperial Government could itself have imposed the constraint for
a similar purpose had the statute never been passed."

In Re Initiative and Referendum Act (Case No. 38)
decided in 1919, the Act was held ultra vires of the prov-
ince of Manitoba as being an attempt of a province to
interfere with the functions of its Lieutenant-Governor.
Per the Board-

"The analogy of the British Constitution is that on which the entire
scheme is founded, and that analogy points to the impropriety, in the
absence of clear and unmistakable language, of construing section 92 as
permitting the abrogation of any power which the Crown possesses
through a person who directly represents it. For when the Lieutenant-
Governor gives to or withholds his assent from a Bill passed by the
Legislature of the province, it is in contemplation of law the Sovereign
that so gives or withholds assent. Moreover, in accordance with the
analogy of the British Constitution which the Act of 1867 adopts, the
Lieutenant-Governor who represents the Sovereign is a part of the
Legislature."

In the Bonanza Creek Case (No. 37) decided in 1916, the
Board held that although section 92 of the B.N.A. Act
confines the actual powers and rights which a provincial
government can bestow upon a company (either by legisla-
tion or through the Executive) to powers and rights
exercisable within the province, that section does not pre-
clude a province either from keeping alive the then
(in 1867) existing power of the Executive to incorporate
by charter so as to confer a general capacity analogous to
that of a natural person, or to legislate so as to create, by
or by virtue of a statute, a corporation with this general
capacity.
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Lord Haldane said, in delivering the decision-
" It has been urged in several cases which have -occurred that the

Governor General 'and the Lieutenant-Governors of the provinces, except-
ing so far as the Royal prerogatives have been reserved -expressly or by
necessary implication, have the right to exercise them, as though by
implication completely handed over and distributed in such a fashion as
to cover the whole of the fields to which the self-government of Canada
extends. The Governor and Lieutenant-Governors would thus be more
nearly viceroys than representatives 'of the Sovereign under the restric-
tions explained in Musgrove v Pulido ((1879) 5 App. Cas. 102), where it
was laid down that, in the case of a Crown Colony, the commission of
the Governor must in each case be the measure of his executive authority,
a principle which, in such a case as that of a self-governing Dominion
like Canada, might find its analogy in the terms not only of the commis-
sion but of the statute creating the Constitution.

"The argument for the larger view concedes that it is the general rule
in the construction of statutes that the Crown is not affected unless there
be words to that effect, inasmuch as the law made by the Crown with the
assent of the Lords and Commons is enacted prima facie for the subject
and not for the Sovereign. But this principle of construction it is said
cannot apply to an Act the expressed object of which is to grant a Con-
stitution with full legislative and executive powers. In the case of such
an Act there is therefore no presumption that the general provisions it
contains were not intended to include any matter or prerogative which,
in the absence of the rule of construction above stated, would fall within
the general words employed. For a Constitution, granted to a dominion
for regulating its own affairs in legislation and government generally,
cannot be created without dealing with the prerogative, and the British
North America Act from beginning to end deals with matters of preroga-
tive, for the most part without expressly naming the Sovereign. . . .
But their Lordships abstain from discussing at length the question so
raised. They will only say that when, if ever, it comes to be argued
points of difficulty will have to be considered. There is no provision in
the British North America Act corresponding even to section 61 of the
Australian Commonwealth Act, which, subject to the declaration of the
discretionary right of delegation by the Sovereign in chapter 1, section 2,
provides that the executive power, though declared to be in the Sovereign,
is yet to be exercisable by the Governor General, Moreover, in the
Oanadian Act there are various significant sections, such as section 9,
which declares the executive government and authority over Canada to
continue and be vested in the Sovereign; section 14, which declares the
power 'of the Sovereign to authorize the Governor General to appoint
deputies; section 15, which, differing from section 68 of the Common-
wealth Act, says that the command in chief of the naval and military
forces in Canada is to be deemed to continue and be vested in the
Sovereign; and section 16, which says that, until the Sovereign otherwise
directs, the seat of the Government in Canada shall be Ottawa. These
and other provisions of the British North America Act appear to preserve
prerogative rights of the Crown which would pass in the scheme were
that contended for, 'and to negative the theory that the Governor
General is made a viceroy in the full sense, and they point to the different
conclusion that for the measure of his powers the words of his commission
and of the statute itself must be looked to. In the case of Liquidators
of the Maritime Bank of Canada v Receiver-General of New Brunswick
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([1892] A.C. 437, already referred to, it was said by this Board that the
provisions of the Act "nowhere profess to curtail in any respect the
rights and privileges of the Crown or to disturb the relations then
subsisting between the Sovereign and the provinces." Properly under-
stood, and subject to such express provisions of the Act as transfer what
would otherwise remain prerogative powers, their Lordships are disposed
to agree with this interpretation. It is quite consistent with it to hold
that executive power is in many situations which arise under the statutory
Constitution of Canada conferred by implication in the grant of legislative
power, so that where such situations arise the two kinds of authority are
correlative. It follows that to this extent the Crown is bound and the
prerogative affected. But such a conclusion is a very different one from
the far-reaching principle contended for in the argument in question.

The lengthy extract just preceding was written in 1916,
before " equality of status " and the Statute of West-
minster, 1931. The status of the Governor General of
Canada and of the executive government of Canada has
been considerably altered since 1916. Nothing is decided
by the last quoted words, and, in my opinion, owing to
changed circumstances, they are not now of much
assistance.
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1864

NOVA SCOTIA JOURNALS
1ST SESSION, 23RD GENERAL ASSEMBLY

(Begun Feb. 4th, 1864. Ended May 10th, 1864)

From the King's Speech, opening (Feb. 4/64)

"8. The importance of consolidating the influence and advancing
the common progress of the three Maritime Provinces, whose interests
are so closely identified, has for some time attracted a large share of
public attention, and I propose to submit for your consideration a
proposition in which the co-operation of the governments of New Bruns-
wick and Prince Edward Island will be invited, with a view to the union
of the three provinces under one Government and Legislature."

March 21/64. (Page 74).-The Provincial Secretary
presented to the House correspondence re union of Mari-
time provinces.

March 29/64. (Page 87).-The Provincial Secretary
moved the following resolution, which was unanimously
passed.

" That an humble address be presented to His Excellency the Admin-
istrator of the Government, requesting him to appoint delegates, (not to
exceed five) to confer with delegates who may be appointed by the
Governments of New Brunswick and Prince Edward Island, for the
purpose of considering the subject of the union of the three provinces
under one Government and Legislature; such union to take effect when
confirmed by the legislative enactments of the various provinces inter-
ested and approved by Her Majesty the Queen."

April 7/64.-Preceding resolution sent to Legislative
Council for concurrence.

April 16/64.-Leg. Council by Message reports that it
has unanimously agreed to the resolution.

5
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APPENDIX No. 24-JOURNAL, 1864

Feb. 8/64.-Lieut.-Governor Hastings Doyle to Hon. A.
Gordon and Hon. George Dundas, respectively, Lieut.-
Governors of N.B. and P.E.I. Draws attention to par. 8
of his speech from the throne and notifies of intention
to submit resolution for apptmt. of delegates.

Feb. 17/64.-Lieut.-Governor Gordon will bring before
Council. Suggests that resolutions be all in same terms.

Feb. 17/64.-Lieut.-Governor Dundas acknowledges. Will
bring before Council.

Feb. 27/64.-Lieut.-Governor Doyle notifies other two
Lieut.-Governors of proposed form of resolution. (It dif-
fers from that passed subsequently, in that it reads " for
the purpose of arranging a preliminary plan for the union "
instead of " for the purpose of considering the subject of
the union ".)

March 11/64.-Lieut.-Governor Gordon submits draft of
res. as intended to be moved in N.B. Legislature. (It is
in same form as that passed subsequently in N.S.)

April 11/64.-Lieut.-Governor Gordon encloses draft of
Address presented him by both Houses of N.B. Legislature.
Address in same terms as N.S. resolution. Suggests end of
July or beginning of August for meeting of delegates.

April 19/64.-Lieut.-Gov. Dundas encloses copy of reso-
lution passed by both Houses of P.E.I. Legislature on 18th
inst. It is not in the same terms as that passed in Nova
Scotia, in that the delegates are to meet " for the purpose
of considering the expediency of a union of the three prov-
inces of N.S., N.B., and P.E.I. under one government and
legislature; the report of said delegates to be laid before
the legislature of this colony before any further action shall
be taken in regard to the proposed question."
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NOVA SCOTIA JOURNALS
2ND SESSION, 23RD GENERAL ASSEMBLY

(Begun Feb. 9th, 1865. Ended May 2nd, 1865)

From the King's Speech, opening (May 2/65).

EXTRACT, OPENING SPEECH FROM THRONE, NOVA SCOTIA
JOURNAL, 1865, PAGES 10 AND 11.

"4. At the opening of last Session, the Officer then administering
the Government alluded to the identity of the interests of the British
North American Maritime Provinces, and laid before you a proposal for
devising means of effecting their Union under one Government. The
consideration which you then gave to the question led to a resolution,
requesting the Officer administering the Government to appoint Delegates,
not exceeding five in number, to confer on that subject with Delegates
from New Brunswick and Prince Edward Island.

" 5. It became my duty, on receiving permission from Her Majesty's
Government, to give effect to that Resolution. Therefore, with a view to
a full and fair discussion, I endeavored to bestow a national character on
the Delegation by requesting the aid of prominent representatives of the
two great leading parties in the Province. I have directed the Report
presented to me by those gentlemen to be laid before you; you will
thence learn their reasons for deferring the final consideration of the
subject, which you had submitted to them, till another proposal, which
had been made in the interim, had been first disposed of, namely, that
of a general Union of British North America.

" 6. When invited by the Governor General to send Delegates to
Quebec to discuss that wider question, I considered it my duty to obtain
previously the consent of Her Majesty's Government. I then appointed,
on behalf of this Province, the same gentlemen who represented her
interests in the first Conference. The second Conference commenced its
sittings at Quebec on the 10th October, and did not conclude them till
the 29th of that month.

"7. The result of their labors, proposing a Union of British North
America, on certain conditions embodied in seventy-two Resolutions, has
already been made public, and will now be officially communicated to
you with all the correspondence connected therewith.

" 8. The highest authority on such a subject, the Colonial Minister
of the Crown, has recorded his opinion of the labors of the Delegates,
and has given them credit for the warmest sentiments of loyalty, as also

7
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for conducting their deliberations with a patient sagacity, which enabled
them to arrive at common conclusions on the most involved and difficult
questions.

" 9. I feel assured that, irrespective of any political differences of
opinion, such encomiums from such a quarter, on British North American
statesmen, must be deeply gratifying to that great body of Her Majesty's
subjects, who are proud to identify themselves with the welfare and
reputation of these Provinces.

" 10. A copy -of the Despatch of the Secretary of State, containing
those opinions, and conveying the general approval of Her Majesty's
Government of the Quebec Resolutions as 'the best framework of a
measure to be passed by the Imperial Parliament,' for the purpose therein
more fully adverted to, was received by me on the 22nd December, and
by my orders was published the same day for general information. You
have, therefore, been for many weeks in possession of the views of Her
Majesty's Government, and the country has for a still longer period
enjoyed the opportunity of discussing the expediency of the projected
Union.

" 11. It is not my province, and I have no mission to do more than
afford you the amplest and freest scope for consideration of a proposal
which seriously involves your own prospects, and in reference to which
you should be competent to interpret the wishes and determine the
true interests of the country. I feel assured, however, that whatever be
the result of your deliberations, you will deprecate attempts to treat in
a narrow spirit, or otherwise than with dispassionate care and prudence,
a question so broad, that in reality it covers the ground of all parties
and precludes it from becoming the measure of merely one Government
or one party.

" 12. I need only observe further, without in the least intending
thereby to influence your ultimate determination, that it is obviously
convenient, if not essential, for the Legislatures of all the Provinces
concerned to observe uniformity in the mode of ascertaining their
respective decisions on a question common to all. I have, therefore,
desired to be laid before you some correspondence between the Governor
General and myself on that point."

Feb. 20/65.-" Copies of Despatches, Minutes of Council,
correspondence and resolutions relating to the conference
held at Quebec on the subject of Union of the British North
American Provinces; and also relating to the conference
held at Charlottetown, on the subject of the Union of the
Maritime Provinces " presented to Assembly. (Printed
in Appendix No. 3.)

March 6/65.-Copies of correspondence re " appoint-
ment of delegates to the Conference at Charlottetown'
presented to Assembly. (Printed in Appendix No. 3.)
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April 24/65.-The following resolution, moved by Prov.
Secty, unanimously carried:-

"Resolved, That, in the opinion of this House, the negotiations for
the Union of Nova Scotia, New Brunswick and Prince Edward Island
should be renewed in accordance with the resolution passed at the last
session of the Legislature."

NOVA SCOTIA

APPENDIX No. 3-JOURNAL OF 1865

March 30/64.-Lieut.-Gov. Hastings Doyle to Duke of
Newcastle, Colonial Secty,-Informs of passing of resolu-
tion re appointment of delegates to confer re Maritime
Union. Adds:-" A similar resolution has been laid upon
the table of the House of Assembly in New Brunswick,
to be taken into consideration at an early period, and the
subject had been referred to by the Governor of Prince
Edward Island in the speech with which the Session of
the Legislature of that Island was opened, but sufficient
time has not yet elapsed to enable His Excellency to
make me acquainted with the action which may have
been taken upon it by the Legislature."

April 25/64.-The Acknowledgment of the preceding
despatch received by Lieut.-Governor from new secty,
Edward Cardwell.

The following documents appear next in the Appendix:-

"QUEBEc, 30th June, 1864.
SIa,

I have the honor to inform you that it is the wish of the Canadian
Government to send a Delegation to attend the Conference which it is
proposed to hold this year, of gentlemen representing respectively, Nova
Scotia, New Brunswick, and Prince Edward Island, with a view to the
Union of those Provinces.

The object of the Canadian Government is to ascertain whether
the proposed Union may not be made to embrace the whole of the
British North American Provinces.

I shall feel much -obliged if you will inform me of the time and
place which have been fixed on for the meeting; and I trust the presence
of a Canadian Delegation will be agreeable to their brethren of the

Maritime Provinces.

I have, &c.,
(Signed) MONCK.

Major General DOYLE, &c., &c., &c.
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GOVERNMENT HOUSE, HALIFAx, N.S.,

9th July, 1864.
My LORD,

It was only yesterday afternoon that I received your Lordship's
Despatch of the 30th ult.

2. Your Lordship therein requests information as to the time and
place appointed for the meeting of the Delegates, to be named on behalf
of Nova Scotia, New Brunswick, and Prince Edward Island, for the
purpose of considering the feasibility of a Union of those Provinces.

3. Your Lordship further wishes to know whether it would be accept-
able to this Government to receive a deputation from the Government
of Canada to invite attention to the larger question of Federal Union
of all the British North American Provinces.

4. In reply I have to state that no action has yet been taken in the
matter, since the Resolution authorising the appointment of Delegates
for the above purpose was adopted by the Legislatures of the three
Maritime Provinces.

5. I am availing myself of your Lordship's inquiry to revive the
subject and, with the full concurrence of my Executive Council, I am
addressing communications to the Administrator of the Government of
New Brunswick, and to Lieut.-Governor Dundas, suggesting the expediency
of appointing Delegates, and also leaving the time and place of meeting
to be fixed according to the views and convenience of their respective
Governments.

6. As Nova Scotia originated the proposal, it seems desirable that I
should suggest the expediency of some further early movement in the
matter; but I have abstained from putting forward any claim on the
part of Halifax as the place of meeting, lest my doing so might have the
semblance of assuming a superiority where the most perfect equality is
an essential basis of the intended negotiation.

7. When any decision has been arrived at by the Governments of
New Brunswick and Prince Edward Island, I shall report the same to
your Lordship, though you will probably learn it sooner through some
other channel.

8. In the meantime I can assure your Lordship of the extreme
pleasure which it will afford this Government, to confer unofficially with
any Delegates sent from Canada. It is, however, necessary to remind
your Lordship that no Resolution has yet been passed by any of the
Legislatures of the Maritime Provinces, authorising the appointment of
Delegates for any purpose but that of considering some plan for the
Union of the three Provinces. Therefore, neither I nor my Ministry
have the power to go beyond the exact powers conferred by that
Resolution.

I have, &c.,

(Signed) RICHARD GRAVES MAcDONNELL,
Lieutenant Governor.

Governor General VISCOUNT MONCK.
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GOVERNMENT HOUSE, QUEBEC,

8th August, 1864.
SIR,

I have the honor to acknowledge the receipt of your Despatch of
9th July, informing me that the meeting of the Delegates from the
Governments of the Provinces of Nova Scotia, New Brunswick, and
Prince Edward Island, to consider the propriety of a Union of these
Provinces, had been fixed to take place at Charlottetown on September 1st.

I have the honor to inform you, the Honorable Messrs. MacDonald,
Cartier, Brown, and Galt, have been appointed as a Deputation from the
Government of Canada to attend the Conference, with a view to ascertain
whether Canada might not be included in the proposed Union.

I have, &c.,
(Signed) MONCK.

Lieut.-Governor SIR RICHARD GRAVES MACDONNELL, C.B.

GOVERNMENT HOUSE, HALIFAX, N.S.,

11th July, 1864.
SIR,

I have the honor to inform you that his Lordship the Governor-
General of Canada has applied to me for information as to the intended
time and place of meeting of the Delegates, who in accordance with
Resolutions of the Legislature of Nova Scotia, New Brunswick, and
Prince Edward Island, are to confer on the expediency of a Union of
those Provinces.

2. I find that although the Resolution authorising the appointment
of those Delegates, has been regularly passed by the Legislatures of all
three Provinces, no further step has yet been taken in the matter. Lest
it might be supposed that it devolves on this Province, as -originating the
idea, to initiate also further action, and that any delay can be fairly
charged on the Executive here, I wish to inform your Excellency that,
having consulted my Executive Council, I am prepared to nominate five
Delegates on the part of this Province, three to represent the existing
Government and two Her Majesty's Opposition.

3. In reference to the time and place for the meeting of the Delegates,
I can only say that whilst I and my Ministry would very cordially
welcome the Representatives of New Brunswick and Prince Edward Island
in this capital, we prefer leaving to them the choice of such place of
meeting, as may be in their opinion most appropriate and most agreeable
to themselves.

4. I see some advantages in the selection of Charlottetown for that
purpose; but the point is one on which any determination taken by the
authorities of New Brunswick and Prince Edward Island will be at once
acted on by myself and my Ministry.

5. I would therefore suggest the expediency of your conferring with
his Excellency the Administrator of the Government of New Brunswick,
on the early appointment of Delegates, and the time and place for their
meeting. Beyond a desire that no further delay, which can be avoided,
should take place, neither I nor my Ministry have anything to suggest.
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We are prepared to act promptly and willingly in any decision at which
your Government, and that of New Brunswick (or Prince Edward Island),
may jointly arrive.

I have, &c.,

(Signed) RICHARD GRAVES MAcDONNELL,

Lieutenant Governor.

Their Excellencies
The Lieut.-Governor of Prince Edward Island, and
The Administrator of the Government of New Brunswick.

GOVERNMENT HOUSE, PRINCE EDWARD ISLAND,

28th July, 1864.
SIR,

I have the honor to acknowledge the receipt of your Despatch No. 7,
of date 11th July, 1864, in which you inform me that his Lordship the
Governor-General of Canada has applied to you for information as to
the intended time and place of meeting. of the Delegates, who are to
confer on the expediency of a Union of the Provinces of Nova Scotia,
New Brunswick, and Prince Edward Island.

I have, also, received a communication from the Governor-General
on the same subject. A copy of this, with my reply, I have now the
honor to transmit, for your Excellency's information.

I have submitted to my Ministers the suggestion made by your
Excellency that Charlottetown be selected as the place of meeting for
the intended Conference.

This arrangement is approved of by my Government, who will
gladly welcome to Charlottetown such gentlemen as may be named, to
attend the Conference, on the part of the neighbouring Provinces.

My Ministers have suggested to me the first of September as a very
suitable period for the Conference to be held.

The absence of the Lieutenant-Governor of New Brunswick has
created some delay in ascertaining whether the proposed time and place
were considered suitable by that Province. I have the satisfaction, how-
ever, to inform your Excellency, that a Despatch from the Administrator
of the Government of New Brunswick received this morning, assures me
that the proposal to hold the Conference in Charlottetown on the first
of September next, meets the approval of that Government.

I trust that these arrangements may have your Excellency's approba-
tion and that of your Ministers.

I have, &c.,
(Signed) GEORGE DUNDAS,

Lieutenant-Governor.
His Excellency
SIR RICHARD GRAVEs MACDONNELL, C.B.,

&c., &c., &c.
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(No. 3)
Colonial Schooner Daring,

St. Mary's River, N.S.,
18th July, 1864.

SIR,
I have the honor to report that on the 9th inst. I received from

Lord Monck a Despatch, dated the 30th June, inquiring the time and
place of meeting of the Delegates to be appointed, in accordance with
Resolutions passed by the Legislatures of New Brunswick, Nova Scotia,
and Prince Edward Island, for the purpose of conferring on the expediency
of a Union of those Provinces.

2. I have replied that I am ready to appoint five Delegates on the part
of this Government, but that no time and place -of meeting has yet been
determined. I have, however, written to the Governors of New Brunswick
and Prince Edward Island, urging the expediency of coming to an early
understanding on the subject, and leaving to them the selection of the
time and place most convenient to themselves. I was anxious to avoid
any appearance of dictating or leading on the part of this Government,
which, by originating the movement has already sufficiently evinced its
desire to promote the proposed Union.

3. Lord Monck was also anxious to know whether the attendance of
Delegates on the part of Canada, would be acceptable for the purpose
of urging the expediency of a still wider Union, embracing all the British
Provinces in Nova Scotia. (Sic.)

4. I have consulted my Executive Council on the question, and the
Members concur with me in thinking that the Resolution of the Legis-
lature, which authorises the appointment of Delegates to discuss the
Union of the Maritime Eastern Provinces, confers no power to discuss
officially, the larger question embraced in Lord Monck's enquiry.

5. I have accordingly replied to that effect, whilst expressing the
satisfaction which the Government would feel in receiving and discussing
unofficially, any question raised by the Canadian Government.

6. Having signified to my Ministers my willingness to appoint Dele-
gates to meet those of New Brunswick and Prince Edward Island, it
seems proper that I should call your attention to a Despatch of the 27th
January, 1860, marked confidential, and addressed to my predecessor by
his Grace the Duke of Newcastle. In that Despatch his Grace, whilst
apparently expressing no disapproval of the discussion of such a question
as that which is now imminent, concludes with the following instruction:
'Previous to sending Delegates to Quebec or elsewhere, such a proposal
should not be authorised by yourself without previous communication
with the Secretary of State, in order that the question of the Delegates,
and the instructions to be given them may be known beforehand to
H.M. Government.'

7. I was not aware till very recently of the existence of that instruc-

tion, but, though I feel it right to draw attention to it now, I am persuaded

that so far as the present proposal goes I am not exceeding its letter or

spirit. H.M. Government has already signified a general acquiescence in

the propriety of such preliminary discussion, and there is no intention on

the part of myself or my Ministry to give the intended Delegates any
authority except to debate the general expediency of the proposed Union,
and report the recommendation in which the Conference may result.
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8. If, however, you should be of opinion there is any reason either to
withhold any sanction to the appointment of Delegates, or require any
special guarantee, there is still time to furnish me with the necessary
instructions, as probably the first of September will be the earliest day
named for the Conference.

9. In the meantime I venture to add, in reference to the suggestion
of Lord Monck, that it seems premature to discuss the larger question
of a Union of the five Provinces before it be ascertained whether the
three smaller, whose interests are more immediately and more evidently
connected, can be induced to combine in closer connection. I apprehend
that the more limited project, if practicable at all, as I hope it is, is all
that can be managed for some time to come, whilst if the larger proposal
be attainable, and be desirable, its adoption will eventually be in this
way much facilitated. I think so because a Union between two communi-
ties, which would be all that would then remain to be accomplished, will
assuredly be a simpler question to arrange than a Union between five as
at present.

I have, &c.,
(Signed) RICHARD GRAVES MAcDONNELL,

Lieutenant Governor.
The Right Honorable E. CARDwELL &c., &c., &c.

(No. 7)
DowNING STREET,

9th August, 1864.
SIR,

I have the honor to acknowledge the receipt of your Despatch,
No. 3, of the 18th July, and to convey to you my approval of the course
you have taken in appointing Delegates to confer on the expediency of
a Union of the Provinces of Nova Scotia, New Brunswick, and Prince
Edward Island. I also concur with you in thinking that the official
mission of the Delegates should be limited to the Union of the Lower
Provinces. The wider question to which you refer is one on which the
views of the Ministers of Canada have not yet been officially made known
to me, and on which I am not yet prepared to enter; but I agree with
you in the opinion which you express, that by proceeding with the
consideration of the Union of the Lower Provinces you will be throwing
no impediment in the way of a wider scheme, if hereafter such a scheme
should appear to be desirable.

I have, &c.,
(Signed) EDWARD CARDWELL.

Sm R. G. MAcDONNELL, C.B.

(No. 8)
GOVERNMENT HousE, HALIFAX, N.S.,

Sm, 18th August, 1864.

In my Despatch No. 3, of the 18th ult., I drew attention to the
communications then going forward between the Governor-General of
Canada, myself and the Lieutenant-Governors of New Brunswick and
Prince Edward Island, relative to the proposed discussion by Delegates
from the Provinces, of the practicability of establishing some sort of
Union between them.
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2. I explained that the Legislatures of the Maritime Provinces had
not authorised discussion by their Delegates of any question except the
Union of those Provinces, and that although it would afford this Govern-
ment much pleasure to receive and confer unofficially with any parties
authorized by Canada to discuss a larger question, I could not clothe
the Delegates of Nova Scotia with more extensive authority than that
already conferred by the Legislature.

3. I believe replies of a similar tenor were transmitted to Lord
Monck from New Brunswick and Prince Edward Island; and since then
I have received a Despatch (8th August) from his Lordship, informing
me that the Honorable Messrs. MacDonald, Cartier, George Brown, and
Galt, had been appointed a deputation from the Government of Canada
to attend the Conference, 'with a view to ascertain whether Canada might
not be included in the proposed Union.'

4. During the course of my late tour it became necessary to put in
to Charlottetown for part of a day, and I had the pleasure of conferring
there with Lieut.-Governor Dundas and some of the leading public men,
with a view to some action being early commenced. I had always
advocated the early naming of a place for the Conference, and for
obvious reasons had suggested Charlottetown as most appropriate. That
suggestion was adopted, and the first of September fixed for the meeting.
It is intended on the part of this Government to send the Honorable
Messrs. C. Tupper, W. A. Henry, R. B. Dickey, Joseph Howe, and Mr.
A. G. Archibald, as representatives of Nova Scotia. In the event of Mr.
Howe not being able to find time from his duties as Fishery Commis-
sioner to attend at Charlottetown, I shall appoint some one else to
represent the opposition.

5. In the mean time an invitation sent by New Brunswick and Nova
Scotia to members of the Canadian Legislature to visit these Provinces,
though at first declined, was subsequently accepted by a numerous body
of the Canadian Legislature, and almost simultaneously with my own
return from Cape Breton and Sable Island, nearly one hundred visitors
from Canada and New Brunswick arrived here, including about forty
members of the Council and Assembly of Canada. Amongst them were
the Honorable T. D'Arcy McGee and other well known members of the
Legislature from both Upper and Lower Canada, together with numerous
representatives of the press and municipal bodies of Canada and New
Brunswick.

6. It affords me very great pleasure to be able to report that, during
the six days of their visit, a very hearty and cordial spirit of good
fellowship and friendly feeling characterized their proceedings. In some
degree the arrival of so many Canadian visitors at this peculiar moment
must be regarded as having had, and as being intended to have had, an
influence on the deliberations of the Delegates at Charlottetown next
month. Her Majesty's Government, too, must therefore be prepared to
find the question of a general Union of the British North American
Provinces more extensively supported than was at all probable six months
ago.

7. I foresee, however, great difficulty of detail which must be
surmounted before any real progress can be made in arranging either a
partial or general scheme of Union, whether Federal or Legislative. In
the mean time I am satisfied that many collateral advantages have
resulted from the visit of so many gentlemen from the neighbouring
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Colonies. I cannot but be sensible that a better spirit-a wish for more
united action, and a desire to merge small politics in larger and more
generous vews-is thereby engendered.

8. I had several opportunities, both at Government House and more
public places, of meeting our visitors; and I trust that I expressed no
views which are not held by yourself and Her Majesty's Government.
On one occasion, a very large public dinner, I had to return thanks for
my health being drunk, and as somewhat different versions of the obser-
vations which I made appeared in the public journals, I think it best to
enclose that which appears to me the most correct. I always spoke
hopefully of greater united action on the part of these Colonies in many
important matters, but I never intended, and it would be premature as
well as inconsistent with the duties of my position, to have appeared as
an advocate of any general Union in the sense intended by other speakers.

I have, &c.,
(Signed) RICHARD GRAVES MAcDONNELL,

Lieutenant Governor.
Right Honorable EDWARD CARDWELL, M.P."

The four succeeding despatches relate merely to the
personnel of the delegation and the time and place of
meeting. Then come the following:-

"Copy of a Report of a Committee of the Honorable the
Executive Council, approved by His Excellency the

Governor in Council, on the 29th August, 1864

The Committee in Council have given their best consideration to
the Despatches which have passed between your Excellency and the
Lieutenant Governors of New Brunswick, Nova Scotia, and Prince Edward
Island, on the subject of the Conference proposed to be held at Charlotte-
town, with reference to the future Union of these Provinces with Canada.

The Committee entirely concur in the opinion expressed by the
Lieutenant Governors that the proposed meeting must necessarily be of
an informal character, but they consider that very great advantage will
flow from the opportunity that will be then afforded of considering the
practicability of uniting under one Government the respective Provinces,
and should it be found that a reasonable prospect exists of such an Union
being practicable, the Committee consider that it will then be possible to
proceed to a more formal Conference, and to place before the Imperial
Government such a general outline of the policy proposed as may enable
Her Majesty's Ministers to determine whether the interests of the Empire
will be promoted thereby, and of giving the sanction of the Queen to
the future negotiations on the subject.

The Committee therefore respectfully recommend to your Excellency
that such of your Excellency's advisers as can conveniently be spared from
their official duties at Quebec should be authorized to proceed to Charlotte-
town for the purpose of conferring informally with the representatives
from the Maritime Provinces.

(Certified.)
(Signed) U. A. HIMSWORTH, Ag. C. E. C.
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(No. 19)

GOVERNMENT HOUSE, HALiFAx, N.S.,

15th September, 1864.
Sm,

I have the honor to report that the intended Conference of Delegates
from the Lower Provinces assembled at Charlottetown, Prince Edward
Island, on Thursday, the 1st inst. No less than eight members of the
Canadian Ministry-Messrs. J. A. McDonald, Cartier, Galt, Brown,
McGee, McDougall, Langevin, and Campbell, attended at the same time
to make proposals on the part of Canada.

2. As the members of the Conference thought their own delibera-
tions might be affected by the proposals of the Canadian Government,
they resolved to hear the latter, before proceeding with their own special
debates.

3. This occupied several days, and ended in the Canadian Ministers
being invited afterwards to take part in the Conference. So far as I can
learn, the proceedings of the Delegates have only gone this far-that
they are all in favor of some general Inter-Colonial Union, if it can be
shown that no party to such an arrangement will be a loser in the adjust-
ment of the details.

4. The Prince Edward Island Delegates would probably not be averse
to such a Federal Union as would leave them their own local institutions
and Government House, but I undertsand there is no probability of their
agreeing to any proposal which would entirely merge their present
separate Legislature in a larger body.

5. On the 7th inst, I received a telegram informing me that all the
Delegates and Members of the Canadian Government would arrive here
on Saturday, the 10th inst., and resume their sittings in Halifax, remaining
till the following Tuesday.

6. I therefore invited them all to dine at Government House on
Saturday, and had the pleasure of seeing round my table the most
remarkable assemblage of British American Statesmen who had ever met
in one room at Halifax.

7. On Monday they were entertained at a Public Dinner, of which
a very full report has since appeared, and the occasion was certainly a
remarkable one. In the few observations which I made in return for
my health being proposed, I felt quite justified in saying that although
Her Majesty's Government was, for obvious reasons, disinclined to
originate such a movement, it was nevertheless disposed to receive
favorably any proposition agreed to by the British Provinces which might
afford a reasonable opportunity of increasing the happiness and progress
of Her Majesty's subjects, by increasing their unity of action in matters
where they had all a community of interest.

8. On Wednesday the various Delegates took their departure, and I
believe there will be a partial resumption of their sittings at St. John.

9. As I understand that the Canadian Government intends to invite
the Delegates of the other Provinces to discuss at Quebec, the larger
scheme of a general Union or Federation, I think it necessary to request
permission to appoint Delegates on behalf of Nova Scotia to discuss those
wider questions.

71054-2A
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10. I apprehend from the loyal spirit in which previous discussions
have been hitherto conducted, there is no risk of any Imperial interest
being jeopardised by the freest permission to mature some plan for
greater union than now exists. Nevertheless, I consider the Duke of
Newcastle's Despatch of the 27th January, 1860, still renders the previous
sanction of Her Majesty's Government necessary to justify the appoint-
ment by me of Delegates to consider the question embracing the general
Union of these Provinces.

11. The proposed meeting is intended to take place at Quebec about
the 10th October, and there is, therefore, only just sufficient time to
intimate your wishes to me in the matter.

I have, &c.,
RICHARD GRAVES MAcDONNELL,

Lieutenant Governor.
The Right Honorable EDWARD CARDWELL, M.P., &c.

(No. 15)
DowNING STREET,

1st October, 1864.
SIR,

I have received your Despatch of the 15th September, No. 19,
communicating such details as you have been able to learn of the recent
Conference which has been held at Charlottetown on the subject of an
Intercolonial Union of the British North American Provinces.

I have to thank you for the interesting intelligence you have con-
veyed to me, and to state with reference to your request for authority
to permit certain members of your Executive Council to repair to Quebec,
there to resume the discussion of this subject, that I have received an
intimation from Lord Monck that he intends communicating with me
upon it; and as time is important, since it is proposed that the meeting
shall take place early in October, I have no hesitation in giving you at
once the required permission.

I have, &c.,
(Signed) EDWARD CARDWELL.

Lieutenant Governor SIR RICHARD GRAVES MAcDONNELL, C.B.,
&c., &c., &c.

(No. 20)
GOVERNMENT HOUSE, HALIFAX, N.S.,

29th September, 1864.
SIR,

I have the honor to inform you that my Ministry are very anxious
for the appointment of Delegates from this Province to confer at Quebec
with Delegates from the other Maritime Provinces and Canada. The
subject of the Conference is intended to be the feasibility of a Union,
whether Federal or Legislative, of all British North America. Even
Newfoundland is sending a Representative; and as the Conference is
intended to commence on the 10th October, it would be impossible for
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the Representatives of Nova Scotia to reach Quebec at that date, if I
await your sanction to their appointment by the mail due in Halifax on
the 12th October.

2. As I could not suppose, however, that you wished this Province to
be unrepresented at any discussion of Intercolonial questions, affecting all
the British North American Colonies, I agreed yesterday in Executive
Council to nominate as Delegates to the Quebec Conference the same
gentlemen who had already represented Nova Scotia at the Conference in
Charlottetown and Halifax.

3. I find, however, on further inquiry, that no official invitation, such
as I could recognize, has been yet received from Lord Monck, adequate
to justify my nominating Representatives of this Province to a Confer-
ence, where, strictly speaking, they should not proceed at all without your
previous sanction. In fact no proof of any invitation having been sent
to Nova Scotian Delegates has yet reached me. I have, therefore, tele-
graphed to Lord Monck to that effect, and as possibly I may find myself
unable for the above reasons to name any Delegates to the Quebec
Conference, I think it best to put you in possession of the above explana-
tion.

I have, &c.,
(Signed) RICHARD GRAVES MAcDONNELL,

Lieutenant Governor.

The Right Honorable EDWARD CARDWELL, M.P.

(No. 19)
DOWNING STREET,

14th October, 1864.
SIR,

I have the honor to acknowledge the receipt of your Despatch,
No. 20, of the 29th September, on the subject of the nomination of
Delegates to proceed to Quebec to attend a Conference there on the
question of the Union of the British North American Provinces; and I
have to refer you to the Despatch which I addressed to you on the first
of this month, conveying to you my authority for sending Representatives
from Nova Scotia to the proposed Conference.

I have, &c.,
(Signed) EDWARD CARDWELL.

Lieutenant Governor
SIR RICHARD GRAVES MACDONNELL, C.B., &c., &c., &c.

(No. 23)
GOVERNMENT HOUSE, HALIFAX, N.S.,

3rd October, 1864.
SIR,

In reference to my Despatch No. 20, of the 29th ultimo, I have now
the honor to state that on the 1st inst. I received from the Governor
General the enclosed formal invitation to appoint Delegates on the part
of this Province to confer at Quebec with the Canadian Ministers on the
subject of Union or Federation of the British North American Provinces.

71054-2AI
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2. As the Governor General holds the commission of Governor-in-
Chief of Nova Scotia, and I may fairly assume that His Lordship is in
possession of the views of Her Majesty's Government as to the expediency
of permitting such a discussion, I felt that I could not refuse to comply
with his invitation, and have accordingly, this day, nominated the same
gentlemen as Delegates to Quebec whom I had previously appointed to
assist at the Conference in Prince Edward Island.

3. Their names are the Honble, Charles Tupper, Provincial Secretary;
the Honble, Wm. A. Henry, Attorney General; the Honble, Jonathan
McCully, M.L.C.; the Honble, R. B. Dickey, M.L.C., and Adams G.
Archibald, Esq., M.P.P.

I have, &c.,

(Signed) RICHARD GRAVES MAcDONNELL,
Lieutenant Governor.

The Right Honorable EDWARD CARDWELL, M.P., &c.

QUEBEc, 23rd September, 1864.
SIa,

I have the honor to transmit a copy of an approved Minute of the
Executive Council of Canada respecting the proposal to hold a Confer-
ence of Delegates from the Colonies of Nova Scotia, New Brunswick,
Prince Edward Island, and Newfoundland, with the Ministers of Canada,
to consider the question of a Union of these Colonies and to digest a
scheme for the practical realization of the idea, which may be submitted
as embodying the joint opinions of the Governments of the several
Provinces to the Secretary of State for the Colonies, with a view to
obtaining his sanction for legislation on the subject.

In conformity with the request contained in this Minute, I have the
honor to invite you to name a deputation to represent your Province in
the approaching Conference, which will meet at Quebec on the 10th
October.

I have, &c.,
(Signed) MONCK.

SIa RIcHARD GRAVES MACDONNELL, &C., &c., &C.
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Copy of a Report of a Committee of the Executive Council
approved by His Excellency the Governor General,

on the 23rd September, 1864

The Committee of Council has the honor to inform your Excellency
that the Deputation from the Executive Council who met the Delegates
from the Maritime Provinces at Charlottetown on the 1st instant, in
accordance with the order in Council on the 29th ultimo, have reported
that such Conference duly met, and that the question of a Confederation
of the British North American Colonies was discussed at length, and such
progress made that it was thought desirable by the Conference that the
subject should be resumed in a formal and official manner, under the
authority of the Governments of the several Provinces.

The Committee have therefore the honor to advise and submit for
your Excellency's approval, that the several Governments of Nova Scotia,
New Brunswick, Prince Edward Island, and Newfoundland, be invited to
appoint Delegates under the authority of the Despatch of the Secretary
for the Colonies to the Lieutenant Governor of Nova Scotia, dated 6th
July, 1862, and communicated by the Colonial Office to your Excellency
by a Despatch of the same date, to confer with the Canadian Government
on the subject of a Union or Federation of the British North American
Provinces.

The Committee beg leave further to recommend that Quebec be
selected as the place, and the tenth of October next the time, for the
meeting, as they have ascertained that such time and place will meet the
views and convenience of the several Governments.

(Certified.)
(Signed) WM. H. LEE, C. E. C.

GOVERNMENT HousE, HALIFAX, N.S.,
3rd October, 1864.

My Lon,

I have the honor to acknowledge the receipt of your Despatch of
the 23rd ult., which reached me on the 30th ult., transmitting a copy of
an approved Minute of the Executive Council of Canada, dated the 23rd
September, 1864, and inviting me to name a deputation to represent Nova
Scotia in the approaching Conference at Quebec, on the 10th inst.

In reply, I have the honor to state, for your Lordship's information,
that I have laid your Despatch and its enclosure before my Ministry,
and I have appointed the Hon. Provincial Secretary, the Hon. Attorney
General, the Hon. R. B. Dickey, the Hon. J. McCully, and A. G.
Archibald, Esq., to form a Deputation to meet the Delegates from the
other British Provinces in Conference at Quebec, on the 10th inst., as
proposed in your Lordship's Despatch.

I have, &c.,

(Signed) RICHARD GRAVES MAcDONNELL,
Lieutenant Governor.

His Excellency the Governor General Viscount MONcK.
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GOVERNMENT HOUSE, QUEBEC,

12th November, 1864.
SIR,

Referring to my Despatch of the 23rd September, and to your answer
of 3rd October, I have the honor to inform you that the gentlemen named
by you to represent Nova Scotia, began their consultations with the
Delegates from the other Provinces, and the Ministers of Canada, on the
10th October.

The Members of the Conference chose Sir. E. P. Tach6, Prime
Minister of Canada as their Chairman, and I have now the honor to
transmit to you, a copy of the Resolutions adopted by the Conference,
authenticated by the signature of that gentleman.

I have also transmitted a similar copy to Her Majesty's Secretary of
State for the Colonies, and to the Lieut.-Governor of New Brunswick and
Prince Edward Island, and the Governor of Newfoundland.

I have, &c.,
(Signed) MONCK.

Lieut.-Governor SIm RICHARD GRAVES MACDONNELL. C.B.

(No. 41)
GOVERNMENT HousE, HALIFAX, N.S.,

8th December, 1864.
SIR,

The enclosed copy of the Resolutions adopted at the Quebec Confer-
ence only reached me on the 6th inst., as there was considerable and still
unexplained delay in transmitting from Canada a copy to the Delegates
from this Province.

2. Those gentlemen do not think it necessary to accompany their
report with any detailed explanations. Long ere this can reach you I am
sure you will have been put by Lord Monck fully in possession of all the
proceedings and Resolutions of the Conference. You are also otherwise
acquainted with my own individual opinions.

It is therefore unnecessary in this Despatch to enter into any further
details. I shall, for the present, follow the example of the Delegates, and
await some expression of the intention of Her Majesty's Government in
reference to the proposed Federation. I am convinced that there exists,
both on the part of the public and the present Ministry, a very general
disposition to show all due deference to the opinions and wishes of Her
Majesty's Government.

I have, &c.,

(Signed) RICHARD GRAVES MAcDONNELL,
Lieutenant Governor.

The Right Honorable EDWARD CARDWELL, M.P., &c."
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Dec. 5/1864.-The Nova Scotia delegates to the Quebec
Conference report to the Lieut.-Governor of Nova Scotia
as hereunder:-

HALIFAX, N.S.,
5th December, 1864.

MAY IT PLEASE YOUR EXCELLENCY,-

The undersigned Delegates appointed by your Excellency at the
request of the Governor General, and charged to confer at the Quebec
Conference upon the subject of a Union of the British North American
Provinces, have the honor to submit their Report.

The Conference consisted of the following members:

Here follows a list of all the delegates-

" The foregoing Members having met at the Parliament House in
Quebec on the tenth day of October last, the Conference was organized
by the appointment of the Hon. Sir E. P. Tach6, Chairman, and the Hon.
Messrs. William McDougall, Charles Tupper, S. L. Tilley, Ambrose Shea,
and W. H. Pope, Joint Secretaries. H. Bernard, Esq., was nominated by
the Secretaries Executive Secretary, and approved by the Conference.

" After deliberating daily at length until Thursday the 27th October,
the Conference adjourned to Montreal, where a final meeting was held
on the 29th October. At this meeting it was unanimously resolved that
the various Delegates should present the annexed Report as the common
result at which the Conference had arrived, and which it was agreed
should be authenticated by the signatures of all the Members. Dealing,
as this Report does, with every branch of the subject, it is not necessary
that any elaborate remarks should be added in order to place the whole
question fully before your Excellency, but we have much gratification in
stating that nothing was more conspicuous in the discussions of the Con-
ference than a unanimous sentiment of devoted loyalty to the Crown,
ardent attachment to British Institutions, and a uniform desire to adopt
such a Constitution as would unite the resources of all the Provinces
represented in a common effort to preserve the rights and liberties which
their inhabitants now enjoy as British subjects, and to ensure their con-
tinued connection with the Parent State.

"The undersigned cannot conclude this Report without placing on
record their lively appreciation of the uniform good feeling which marked
the deliberations of the Conference, and the extreme courtesy and kindness
manifested on every occasion by the Government and people of Canada
to the Delegates from the Maritime Provinces.

"All of which is respectfully submitted.

CHARLES TUPPER,
W. A. HENRY,

J. McCULLY,
ADAMS G. ARCHIBALD.

Lieut.-Governor SIm RICHARD GRAVES MACDONNELL, C.B.
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Here follow the Quebec Resolutions, numbered 1 to 72.
The Appendix next exhibits the following copies of docu-

ments:-

(No. 2)
DowNING STREET,

7th January, 1865.
SIm,

I have the honor to acknowledge the receipt of your despatch No. 41,
of the 8th December, enclosing a copy of the resolutions adopted at the
Conference recently held at Quebec on the subject of the Union of the
British North American Provinces.

I have, &c.,
(Signed) EDWARD CARDWELL.

Lieutenant Governor
Sin RICHARD GRAVES MACDONNELL, C.B.

&c., &c., &c.

(No. 168)
GOVERNMENT HOUSE, QUEBEC,

November 7th, 1864.
Sm,

Referring to my despatch (No. 135) of the 23rd September, in which
I have informed you that I had invited the Lieutenant Governors of
Nova Scotia, New Brunswick, and Prince Edward Island, and the
Governor of Newfoundland, to send representatives to confer with the
Members of the Canadian Government on the feasibility of effecting a
Union between the Colonies of British North America, and to my
Despatches of the 14th October (No. 151), and the 2nd November (No.
165), in which I enclosed to you the answer received to that invitation,
I have the honor to report that the several gentlemen named in the
communications above referred to as representatives of those Colonies
respectively, arrived at Quebec, on Monday, the 10th October, the day
named for the assembling of the Conference.

They immediately proceeded to the consideration of the important
question, the discussion of which constituted the object of their meeting,
having appointed Sir E. P. Tach6, Prime Minister of Canada, as Chair-
man, to preside over their deliberations.

Their sittings began on the 10th October, and continued de die in
diem until the 28th of the same month.

I have now the honor to transmit the Resolutions agreed to by the
Conference, for which I would ask the favorable consideration of yourself
and Her Majesty's Government.

I may state that an extended intercourse with the Members of the
Conference enables me to assure you that they were one and all actuated
by the strongest feelings of loyalty to the Queen, the most earnest desire
to maintain the connection with England, and the wish to make the
proposed Union work so as to strengthen that connection, by enabling
the Provinces to take upon themselves more largely the 'responsibilities
of a self-governing community.
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I do not enter into an argument to prove that a consolidation of
these Provinces is desirable, if it can be effected on principles which will
give guarantees for strength and durability.

The advantages of a well-considered plan of Union, whether looked at
from the point of administration, commerce or defence, appear to me so
obvious that it would be a waste of time to state them, and the fact that
the most eminent public men of all the Provinces concur in desiring such
a Union, appears to me to go a long way in superseding the necessity for
any abstract arguments in its favor.

The plan which has been adopted by the Conference, you will observe,
is the Union of all the Provinces on the monarchical principle under one
Governor, to be appointed by the Crown, with Ministers responsible, as
in England, to a Parliament consisting of two Houses, one to be nomin-
ated by the Crown and the other elected by the people.

To this Central Government and Legislature will be committed all
the general business of the United Provinces, and its authority on all such
subjects will be supreme, subject, of course, to the rights -of the Crown
and of the Imperial Parliament.

For the purpose of local administration, it is proposed to have in each
Province an Executive Officer, to be appointed by the Governor, and
removable by him for cause to be assigned, assisted by a Legislative body,
the constitution of which it is proposed to leave to the decision of the
present local Legislatures, subject to the approbation of the Imperial
Government and Parliament.

To these local bodies are to be entrusted the execution of certain
specified duties of a local character, and they are to have no rights or
authority beyond what is expressly delegated to them by the Act of
Union.

To the General Government it is proposed to reserve the right of
disallowing Acts passed by the local Legislatures.

I think this will be found a fair general outline -of the constitutional
portion of the proposed scheme of Union, and I trust it will be found of
such a nature as to merit the general approbation of Her Majesty's
Government.

I do not allude to the proposed financial arrangements between the
different members -of the proposed Union, as these relate to questions
exclusively affecting the Provinces, and upon which I presume they may
safely be allowed to adopt any course which they may themselves think
conducive to their interests.

In transmitting these Resolutions for your consideration, I venture to
state my opinion that a desire for a consolidation of British North
America, has taken strong hold of the minds of the most earnest and
thoughtful men in these Provinces, and I trust, whether on the plan
suggested by these Resolutions, or on some modification of it, a Union
may be effected which will satisfy the aspirations of so loyal and influ-
ential a portion of Her Majesty's subjects.

I have, &c.,
(Signed) MONCK.

The Right Honorable EDWARD CARDWELL, M.P.
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(No. 26)
DOWNING STREET,

8th December, 1864.
SIR,

I transmit to you a Copy of the reply to Her Majesty's Government
to the Despatch in which Viscount Monck enclosed the Resolutions
adopted by the Conference at Quebec. You will see that Her Majesty's
Government have cordially accepted as a whole the proposed central
organization, and have reserved for further consideration, when the
provisions of the intended Bill shall be under review, the details of the
arrangement by which the control of that central organization over the
intended Local Governments is to be secured. They highly appreciate
the spirit in which this important and difficult subject has been dealt with
by the Conference, and are anxious on their own part to give all the
assistance in their power towards the successful completion of the work.

I have to instruct you, therefore, to render to the Governor General
all the support you can in those future measures which he is about to
take in the furtherance of the scheme.

I have, &e.,
(Signed) EDWARD CARDWELL.

Lieutenant Governor SIR RICHARD GRAVES MACDONNELL, C.B., &c.

(Copy, Canada, No. 93)
DOWNING STREET,

3rd December, 1864.
My LORD,

Her Majesty's Government have received with the most cordial
satisfaction your Lordship's despatch of the 7th ultimo, transmitting for
their consideration the Resolutions adopted by the Representatives of the
several Provinces of British North America, which were assembled at
Quebec.

With the sanction of the Crown, and upon the invitation of the
Governor General, men of every Province, chosen by the respective
Lieutenant Governors, without distinction of party, assembled to consider
questions of the utmost interest to every subject of the Queen, of what-
ever race or faith, resident in those Provinces: and have arrived at a
conclusion destined to exercise a most important influence upon the future
welfare 'of the whole community.

Animated by the warmest sentiments of loyalty and devotion to
their Sovereign, earnestly desirous to secure for their posterity, through-
out all future time, the advantages which they enjoy as subjects of the
British Crown, steadfastly attached to the Institutions under which they
live,-they have conducted their deliberations with patient sagacity and
have arrived at unanimous conclusions on questions involving many
difficulties. and calculated under less favorable auspices to have given rise
to many differences of opinion.

Such an event is in the highest degree honorable to those who have
taken part in these deliberations.

It must inspire confidence in the men by whose judgment and temper
this result has been attained, and will ever remain on record as an
evidence of the salutary influence exercised by the Institutions under
which these qualities have been so signally developed.
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Her Majesty's Government have given to your despatch and to the
Resolutions of the Conference, their most deliberate consideration. They
have regarded them as a whole, and as having been designed by those
who have framed them, to establish as complete and perfect an Union of
the whole, into one Government, as the circumstances of the case, and a
due consideration of existing interests would admit. They accept them,
therefore, as being in the deliberate judgment of those best qualified to
decide upon the subject, the best framework of a measure to be passed
by the Imperial Parliament for obtaining that most desirable result.

The point of principal importance to the practical well-working of
the scheme is the accurate determination of the limits between the
authority of the Central and that of the Local Legislatures, in their
relation to each -other. It has not been possible to exclude from the
Resolutions some provisions which appear to be less consistent than
might, perhaps, have been desired with the simplicity and unity of the
system. But, upon the whole, it appears to Her Majesty's Government
that precautions have been taken, which are obviously intended to secure
to the Central Government the means of effective action throughout the
several Provinces, and to guard against those evils which must inevitably
arise if any doubt were permitted to exist as to the respective limits of
Central and Local authority.

They are glad to -observe that although large Powers of Legislation
are intended to be vested in Local bodies, yet the principle of central
control has been steadily kept in view. The importance of this principle
cannot be overrated. Its maintenance is essential to the practical efficiency
of the system, and to its harmonious operation both in the General
Administration and in the Governments of the several Provinces. A very
important part of this subject is the expense which may attend the
working of the Central and the Local Governments. Her Majesty's
Government cannot but express the earnest hope that the arrangements
which may be adopted in this respect, may not be of such a nature as
to increase, at least in any considerable degree, the whole expenditure, or
to make any material addition to the taxation, and thereby retard the
internal industry, or tend to impose new burdens on the commerce of the
country.

Her Majesty's Government are anxious to lose no time in conveying
to you their general approval of the proceedings of the Conference. There
are, however, two provisions of great importance which seem to require
revision. The first of these is the provision contained in the 44th Resolu-
tion with respect to the exercise of the prerogative of pardon. It appears
to Her Majesty's Government that this duty belongs to the Representative
of the Sovereign, and could not with propriety be devolved upon the
Lieutenant Governors, who will, under the present scheme, be appointed
not directly by the Crown, but by the Central Government of the United
Provinces.

The second point which Her Majesty's Government desire should be
reconsidered, is the Constitution of the Legislative Council. They appre-
ciate the considerations which have influenced the Conference in determ-
ining the mode in which this Body, so important to the Constitution of
the Legislature, should be composed. But it appears to them to require
further consideration whether, if the members be appointed for life and
their number fixed, there will be any sufficient means of restoring harmony
between the Legislative Council and the popular Assembly, if it shall ever
unfortunately happen that a decided difference of opinion shall arise
between them.
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These two points, relating to the Prerogative of the Crown and to
the Constitution of the Upper Chamber, have appeared to require distinct
and separate notice. Questions of minor consequence, and matters of
detailed arrangement, may properly be reserved for a future time, when
the provisions of the Bill intended to be submitted to the Imperial Parlia-
ment, shall come under consideration. Her Majesty's Government antici-
pate no serious difficulty in this part of the case, since the Resolutions
will generally be found sufficiently explicit to guide those who will be
intrusted with the preparation of the Bill. It appears to them, therefore,
that you should now take immediate measures, in concert with the
Lieutenant Governors of the several Provinces, for submitting to the
respective Legislatures this project of the Conference; and if, as I hope,
you are able to report that these Legislatures sanction and adopt the
scheme, Her Majesty's Government will render you all the assistance in
their power for carrying it into effect.

It will probably be found to be the most convenient course that, in
concert with Lieutenant Governors, you should select a deputation of the
persons best qualified to proceed to this country, that they may be present
during the preparation of the Bill, and give to Her Majesty's Govern-
ment the benefit of their counsel upon any questions which may arise
during the passage of the Measure through the two Houses of Parliament.

I have, &c.,
(Signed) E. CARDWELL.

Governor Viscount MONCK,
&c., &c., &c.

GOVERNMENT HOUSE, QUEBEC,

23rd December, 1864.
Sm,

Referring to my Despatches to you noted in the margin, I have the
honor to transmit for your information a Copy of a Despatch from the
Secretary of State for the Colonies in reference to the resolutions adopted
by the Conference which assembled at Quebec in October last to consider
the propriety of effecting a Union of the Provinces of British North
America.

In this despatch Mr. Cardwell desires me "to take immediate
measures in concert with the Lieutenant Governors of the several
Provinces for submitting to their respective Legislatures this project of
the Conference."

In pursuance of these instructions I have the honor to inform you
that I have summoned the Canadian Parliament to meet on Thursday
the 19th January, 1865, when I propose to bring before both Houses of
the Legislature the important subject referred to in Mr. Cardwell's
Despatch, in order that, if the Legislature shall think fit, an Address may
be adopted to the Queen, praying Her Majesty to direct that steps may
be taken for passing an Act of the Imperial Parliament to unite the
Provinces of British North America on the basis laid down in the resolu-
tions adopted by the Quebec Conference.

I shall feel much obliged if, after consulting your advisers on the
subject, you will inform me what course you intend to pursue for the
purpose of giving effect to Mr. Cardwell's instructions.

I have, &c.,
(Signed) MONCK.

Lieutenant Governor Sm RICHARD GRAVES MAcDONNELL, C.B.
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GOVERNMENT HoUSE, HALIFAX, N.S.,

9th January, 1865.

My LORD,

I have the honor to acknowledge the receipt of your Lordship's
Despatch, of the 23rd December, transmitting a copy of the reply of
Her Majesty's Principal Secretary of State to your Lordship, expressing
the views of the Queen's Government on the resolutions adopted by the
Quebec Conference.

2. In reference to the course which your Lordship suggests for the
purpose of giving effect to the instructions of Her Majesty's Government,
viz., to submit to the respective Legislatures the project of the Conference,
I am in a position to state that this Government will take similar steps
to those proposed to be taken in Canada. That is to say, when the
papers and correspondence connected with the subject shall have been
laid before Parliament, which I have summoned to meet on the 9th
February, an Address to Her Majesty will be moved by the Leader of
the Government, praying Her Majesty to direct steps to be taken for
passing an Act of the Imperial Parliament to unite the Provinces of
British North America. The Resolutions of the Quebec Conference will
be suggested as the basis of such Union, to be carried out in such manner
as may be judged by Her Majesty's Government most compatible with
the joint interests of the Crown and of these portions of the British
Empire.

3. It is evident from the communication of the Right Honorable the
Secretary of State, that Her Majesty's Government expects to be aided
in the preparation of a Bill embodying the suggestions of the Quebec
Conference by deputations from the respective Provinces. It also appears
to myself and the members of my Government that, to avoid the prob-
able multified divergence of opinion in each Legislature, inseparable from
discussing a variety of details in several independent Parliaments, despite
of a general agreement in the main objects and principles of the general
scheme, it is better for these Provinces to avail themselves of the friendly
arbitrament of the Queen's Government and send Delegates to consult
with the latter during preparation of the proposed Imperial Bill. The
peculiar views of each Legislature might, if necessary, find expression in
instructions to the Delegates from each.

4. This seems the wisest and most complete mode of disposing of
all questions of Prerogative, as well as of all suggested Amendments of
the Quebec Resolutions. On all such points I and my Council feel that
the simplest and most effectual mode of serving these Provinces is to
confide in the wisdom, discretion, and friendly disposition of the Imperial
Government.

5. Any other course appears to this Government calculated to open
a door to the renewal, not of -one, but of as many Conferences as there
are distinct Legislatures. Such a course might possibly end in the
indefinite adjournment of all Union, and this Government would view
with serious apprehension the grave consequences and general embarrass-
ment to public business which might be caused by thus holding in
suspense such important questions, and protracting their discussion so late
as to prevent their settlement by Imperial Legislation within the current
year.
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6. I trust the above views of myself and of this Government coincide
with those of your Lordship, and that all these Provinces may attain the
early realization of their hopes of Union, by reposing a general confidence
in the ability and wisdom of Her Majesty's Government to arrange satis-
factorily whatever details the Quebec Conference may have left incom-
plete.

I have, &c.,

(Signed) RICHARD GRAVES MAcDONNELL,

Lieutenant Governor.

Governor General Viscount MONCK.

(No. 51)
GOVERNMENT HoUSE, HALIFAx, N.S.,

13th January, 1865.
SIR,

I have the honor to transmit Copy of a Despatch received from
Lord Monck on the 6th inst., inquiring what course I intended to pursue
for giving effect to your instructions, as conveyed to His Lordship in
your Despatch of the 3rd December.

As I believe your instructions clearly imply the expectation that
the several Legislatures of these Provinces shall adopt an Address to the
Crown, praying Her Majesty to direct steps to be taken for passing an
Imperial Act uniting these Provinces on the general basis of the Quebec
resolutions, and as that is the policy which Lord Monck announces as
intended by his Government, I have had much pleasure in intimating
the entire willingness of this Government to adhere to the same policy.
It is indeed precisely the course which I had myself recommended as
soon as I was in possession of your views on the Quebec Resolutions.

I enclose Copy of my reply to Lord Monck, which enlarges somewhat
on the reasons why it seems inexpedient to depart, in any of these
Colonies, from the above simple programme, as any departure therefrom
might lead to hopeless variance. I and my advisers feel that the proposal
of Her Majesty's Government to frame the Imperial Act with the aid of
representatives of the various Colonies specially deputed for the purpose,
affords the simplest and readiest mode of adjusting details, which can be
more effectively, as well as more wisely and completely dealt with by the
Imperial Parliament than by the possibly discordant action of several
independent Legislatures.

I have, &c.,

(Signed) RICHARD GRAVES MAcDONNELL,

Lieutenant Governor.

The Right Honorable EDWARD CARDWELL, M.P.
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(No. 55)
GOVERNMENT HousE, HALIFAX, N.S.,

2nd February, 1865.
SIm,

In my Despatch No. 13 of the 31st August, I had the honor to
announce the final appointment of Delegates to represent Nova Scotia at
Charlottetown, for the purpose of discussing the expediency and practic-
ability of some Union of the British North American Maritime Provinces.

It is only within the last few days that I have received from the
Provincial Secretary, himself one of the Delegates and Joint Secretaries
of the Conference, the enclosed brief rdsum6 of proceedings, which, as
you are aware, became soon afterwards practically merged in the more
comprehensive Conference at Quebec.

You will observe that almost from the very commencement of the
Charlottetown Conference at the beginning of September, Delegates from
Canada, including some of the most eminent statesmen from that country,
were admitted to take part in the proceedings and its deliberations,
practically embraced a far more extensive question than that which had
been originally submitted to the consideration of the Delegates by Resolu-
tion of their respective Legislatures.

The enclosed document is nevertheless interesting as forming a
portion of the history of proceedings to which subsequent events have
given a far wider influence than was at first anticipated.

I have, &c.,

(Signed) RICHARD GRAVES MAcDONNELL,

Lieutenant Governor.

The Right Honorable EDWARD CARDWELL, M.P.

HALIFAx, January 28th, 1865.
MAY IT PLEASE YOUR EXCELLENCY,

On behalf of the Delegates appointed by Your Excellency to attend
the Conference at Charlotte Town in September last, I beg to enclose for
your information the following Report of the proceedings of that Confer-
ence, duly authenticated by the signatures of the Chairman and Joint
Secretaries.

I have the honor, &c.,
(Signed) CHARLES TUPPER.

To His Excellency the Lieutenant Governor, &c., &c., &c.
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Report of proceedings of a Conference held to consider the
question of a Legislative Union of Nova Scotia,

New Brunswick, and Prince Edward Island

The Conference was composed of the following Dele-
gates:-

Honorable Charles Tupper, Provincial Secretary;
"( W. A. Henry, Attorney General;
"t Jonathan McCully, M.L.C.;
"t R. B. Dickey, M.L.C.;

Adams G. Archibald, Esq., M.P.P.;
Honorable S. L. Tilley, Provincial Secretary;

W. H. Steeves, M.L.C., M.E.C.;
J. M. Johnson, Attorney General;
E. B. Chandler, M.L.C.;
J. H. Gray, M.P.P.;

Honorable Col. J. H. Gray, M.E.C.;
W. H. Pope, Colonial Secretary;
Edward Palmer, Attorney General;
George Coles, M.P.P.;
Andrew McDonald, M.L.C.

The Delegates met at the Colonial Building, Charlottetown, P. E.
Island, on the 1st day of September, 1864, when on motion of Hon.
Charles Tupper, seconded by the Hon. S. L. Tilley, the Hon. Col. Gray
was appointed Chairman of the Conference. The Hon. Charles Tupper
and the Hon. S. L. Tilley were appointed Joint Secretaries.

After some time spent in general discussion, it was decided to receive
a deputation from the Government of Canada, who had arrived for the
purpose of explaining to the Conference the views of that Government
upon the Union of British North America.

In conformity with that decision, the following members of the
Canadian Government were received by the Conference on the 2nd day
of September:-

Honorable J. A. McDonald, Attorney General, C.W.;
G. E. Cartier, Attorney General, C.E.;
George Brown, M.P.P., President of the Executive Council;
A. T. Galt, Minister of Finance;

" T. D. McGee, Minister of Agriculture;
Wm. McDougall, Provincial Secretary;
Alex. Campbell, M.L.C., Commissr. Cr. Lands;
L. H. Langevin, M.P.P., Solicitor General, C.E.

The Conference met separately, and with these gentlemen daily, until
Wednesday, the 7th of September, and full and free discussion took place
between them and the members of the Conference. Upon the 7th Sept.,
at the invitation of the Delegates from Nova Scotia, the Conference was
adjourned to meet at Halifax, where, on the 10th Sept., it was reassembled
at the Legislative Council Chamber, and the discussions continued with
the members of the Canadian Government. On the 12th Sept., upon
the invitation of the Delegates from New Brunswick, the Conference was
adjourned to meet at St. John, N.B.
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Previous to adjournment, the Hon. J. A. McDonald announced to
the Conference that the Executive Council of Canada would advise His
Excellency the Governor General to invite the Lieutenant Governors of
Nova Scotia, New Brunswick, Newfoundland, and P.E. Island, to appoint
Delegates to attend a Conference at Quebec, to take formally into con-
sideration the subject of a Union of all the B.N.A. Provinces.

Pursuant to adjournment the Conference met at Stubbs' Hotel, St.
John, N.B., on the 16th Sept., when it was decided to adjourn until after
the Conference to be called at Quebec had formally discussed the larger
question in all its bearings.

An adjournment accordingly took place until again called by the
Chairman to meet at such time and place as he should think fit, of which
due notice should be given by the Secretaries to the members.

Such adjourned meeting was duly called, and held at the Queen's
Hotel, Toronto, C.W., on the 3rd November, when it was Resolved,-

" That in view of the Resolutions passed at the Quebec Conference
in favor of a Confederation of the British North American Provinces,
this Conference decide to postpone the consideration of the question of
a Legislative Union of the Maritime Provinces, and that the Joint Sec-
retaries be requested to draw up a report of the proceedings of the
Conference for the information of the Lieutenant Governors and of the
Legislatures of the Maritime Provinces."

A vote of thanks having passed unanimously to the Chairman for
the able manner in which he had discharged the duties of his office, the
Conference was, on motion, adjourned, sine die.

(Signed) J. HAMILTON GRAY,
Chairman.

(Signed) CHARLES TUPPER,
(Signed) S. L. TILLEY,

Joint Secretaries.

QUEBEC, 30th January, 1865.
Sm,

I have the honor to transmit for your information a Copy of the
Resolutions which it is proposed by my Government to move in both
Houses of the Legislature of this Province, on the subject of the proposed
Union of the British North American Provinces.

I also enclose, as printed by the Legislative Assembly, Copies of
Correspondence that has been laid before both Houses of the Canadian
Legislature.

I have, &c.,

(Signed) MONCK.

Lieutenant Governor SiR RICHARD GR.AvEs MAcDONNELL, C.B.
&c., &c., &c.

71054-3A
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Resolved,--That an humble Address be presented to Her Majesty,
praying that she may be graciously pleased to cause a measure to be
submitted to the Imperial Parliament, for the purpose of uniting the
Colonies of Canada, Nova Scotia, New Brunswick, Newfoundland, and
Prince Edward Island, in one Government, with provisions based on the
following Resolutions, which were adopted at a Conference of Delegates
from the said Colonies, held at the City of Quebec on the tenth of
October, 1864.

[Here follow the Resolutions verbatim.]

HALrFAx, February 11th, 1.865.

MAY IT PLEASE YOUR EXCELLENCY,-

The Honorable Provincial Secretary has submitted for my inspection
a Report to your Excellency dated December last, and signed by himself,
the Honorable Attorney General, the Honorable J. McCully, and A. G.
Archibald, Esq., of the result of a mission with which we were charged
by your Excellency, to attend a Conference at Quebec upon the subject
of Intercolonial Union.

In that Report I am happy to be able cordially to concur, except as
to that portion of it which would seem to imply the unanimous action of
Members of the Conference.

As I had the misfortune to differ from my colleagues in several
important details of the scheme submitted to Your Excellency, I feel
myself constrained to withhold my signature from the Report unaccom-
panied by this explanation.

My regret at this circumstance is greatly diminished by the reflection
that the Right Honorable the Secretary of State for the Colonies, in his
Despatch of 3rd December last, sustains my view that the scheme is
susceptible to modification and improvement.

A more pleasing task remains; to acknowledge the uniform good
feeling which, during the whole of these important deliberations, subsisted
between my colleagues and myself.

. Being most unwilling to be regarded as an opponent of Federation
" on principles just to the several Provinces," I venture to ask that these
reasons for the absence of my signature to the Report may receive equal
publicity with the Report itself.

I have the honor to remain,

Your Excellency's humble servant,
R. B. DICKEY.

To His Excellency
Sm RICHARD GRAvs MAcDONNELL, C.B., &C., &C., &C.
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The Appendix concludes with the following " Corre-
spondence Relating to the Appointment of Delegates to
the Conference at Charlottetown."

Lily, August 16th, 1864.
My DEAR Sim,

I am sorry for many reasons to be compelled to decline participation
in the Conference at Charlottetown, the season is so far advanced that I
find my summer's work would be so seriously deranged by the visit to
P.E. Island, that without permission from the Foreign Office, I would
scarcely be justified in consulting my own feelings at the expense of the
public service.

I shall be home in October, and will be very happy to co-operate in

carrying out any measure upon which the Conference shall agree.

Very truly yours,

(Signed) JOSEPH HOWE.

The Hon. CHARLES TuPPER.

Minute of Council 19th August, 1864

His Excellency the Lieutenant-Governor by the advice of the Execu-
tive Council, has been pleased to make the following appointments:-

To be Delegates to confer with Delegates appointed by the Lieu-
tenant-Governors of New Brunswick and Prince Edward Island, for the
purpose of considering the subject of the Union of the three Provinces
under one .Government and Legislature:-

The Honorable Charles Tupper,
"c W. A. Henry,
CC R. B. Dickey,

Adams G. Archibald, M.P.P.,
John Locke, M.P.P.

[A true copy.]

JAMES H. THORNE, C.E.C.

Provincial Secretary's Office,
6th March, 1864.

71054-3AJ
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HALIFAX, 29th August, 1864.
SmR,

Being desirous that the grounds upon which we declined to act in
the delegation to which his Excellency was pleased to appoint us, should
be distinctly understood, we beg to repeat to you in writing for the
information of his Excellency, what we have already stated verbally, that
a question of so important a character as that of a Union of the Maritime
Provinces ought in our judgment to be matured by the aid of gentlemen
of both sides of politics in each branch of the Legi'lature, and feeling
that the position of Mr. McCully as leader of the Opposition in the
Council, and seconder of the resolution on Union pascd in that branch,
naturally pointed him out as the Opposition delegate for that branch,
we felt that we could not accept the office his Excellency was pleased to
confer on us without seeming to acquiesce in what might be understood
as an act of personal discourtesy towards a political colleague.

We have, &c.,
(Signed) A. G. ARCHIBALD.
(Signed) JOHN LOCKE.

The Hon. the Prov. Sec. Halifax.

Provincial Secretary's Office,

HALIFAX, August 28, 1864.
Sit,

His Excellency the Lieutenant-Governor having received the resigna-
tion of John Locke, Esquire, M.P.P., as one of the Delegates on the
Union of the Maritime Provinces, I am instructed by His Excellency to
request you to nominate a gentleman to join the delegation in the place
of Mr. Locke.

I have, &c.,
C. TUPPER.

A. G. ARCHIBALD, Esq., M.P.P., &c., &c.
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HALIFAx, N.S.,

August 29, 1864.
SIR,

I have the honor to acknowledge the receipt of your communication
of this morning, in which you state that his Excellency the Lieutenant-
Governor having received the resignation of John Locke, Esquire, M.P.P.,
as one of the Delegates for the Union of the Maritime Provinces, his
Excellency requests me to name a gentleman to join in the delegation in
place of Mr. Locke.

As it would be of great advantage in carrying out any scheme which
may be agreed upon at Charlottetown, to secure the co-operation of some
prominent gentlemen in the Legislative Council, and as Mr. McCully's
position, as leader of the Opposition in that branch, and his connection
with the movements by which the question of Union was initiated in the
Legislature, seem naturally to point to him as the gentleman to be
selected on the part of the Opposition from the Council, I have respect-
fully to name him to his Excellency as one of the delegates on the part
of the Opposition.

I have, &c.,
(Signed) A. G. ARCHIBALD.

The Hon. the Provincial Secretary.

Minute of Council, 929th August, 1864

His Excellency the Lieutenant-Governor by the advice of the Execu-
tive Council, is pleased to make the following appointment:-

To be a Delegate to confer with Delegates appointed by the Lieu-
tenant-Governors of New Brunswick and Prince Edward Island, for the
purpose of considering the subject of a Union of the three Provinces
under one Government and Legislature.

The Honorable Jonathan McCully in place of John Locke, M.P.P.,
resigned.

[A true copy.]

JAMES H. THORNE, C.C.C.

Provincial Secretary's Office, 6th March, 1865.
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NOVA SCOTIA JOURNALS
3RD SESSION, 23RD GENERAL ASSEMBLY

(Begun Feb. 22nd, 1866. Ended May 7th, 1866)

The King's Speech, on Opening of session makes no refer-
ence to either Charlottetown or Quebec Conferences or to
any Union of provinces at all.

March 9/66.-Prov. Secty. presented to the House
"despatches and correspondence relating to the union of
the colonies." (They are printed as Appendix No. 10 of
the Assembly Journals of 1866.)

April 10/66.-Prov. Secty. moves that:-
"Whereas, in the opinion of this House it is desirable that a con-

federation of the British North American Provinces should take place;
" Resolved therefore, That His Excellency the Lieut.-Governor be

authorized to appoint delegates to arrange with the Imperial Government
a scheme of union which will effectually ensure just provision for the
rights and interests of this Province; each province to have an equal
voice in such delegation, Upper and Lower Canada being for this purpose
considered.as separate Provinces."

April 17/66.-On the preceding resolution being put it
was moved in amendment " that the House do come to the
following resolution":

" Whereas, certain resolutions were adopted at a conference of Dele-
gates from the Provinces of Canada, Nova Scotia and New Brunswick,
and the Colonies of Newfoundland and Prince Edward Island, held at the
city of Quebec on the tenth day of October, 1864, as the basis of a
proposed Confederation of those Provinces and Colonies.

"And' whereas, such conference was held without the authority or
sanction of the Legislature and people of this Province.

"And whereas, since the holding of such conference and the adoption
of such resolutions, no general election has been held in this Province,
but three special elections in the important constituencies of Annapolis,
Lunenburg and Yarmouth, have taken place, and at such elections the
people at the polls have expressed themselves as decidedly hostile to the
proposed Confederation, and the members elected by such constituencies
are prepared to act in obedience to the declared wishes of their
constituencies.

38
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" And whereas, during the last and at the present session of the
Legislature of this Province, petitions very numerously signed, and coming
from every constituency in Nova Scotia, have earnestly prayed that this
House would refuse its concurrence in the arrangement for the Confedera-
tion in question; and further, that no measure involving a fundamental
change in the institutions of this country should be attempted to be
passed by any Government until the people were afforded the opportunity
of giving a legitimate expression to their wishes respecting it at the polls;

" And whereas, with a single exception no petitions have ever been
presented to this House, praying for the ratification of such, or any other
scheme for Confederation; and in the absence of a decided and distinct
expression in favor thereof by a large majority of the people of this Prov-
ince, it would, especially at the present crisis, be unwise and dangerous
to the peace and general interests of the country to force the same upon
the acceptance of its people;

" Resolved therefore, that it is the opinion and sense of this House
that the Government and Legislature of this Province should be no party
to the consummation of any scheme for the Confederation of the British
North American Provinces -and Colonies until an opportunity shall have
first been afforded to the several constituencies of the Province at large
to express their views and opinions thereon in a constitutional manner at
the polls."

The amendment was lost 18 to 31 and the resolution
carried 31 to 19.

April 30/66.-Prov. Secty. presented " despatch from
Governor to Secretary of State for the Colonies dated 26th
April, 1866, transmitting address to Her Majesty from
certain members of the Legislative. Council and House of
Assembly on the subject of the Confederation of the British
North American Provinces, with Minute of the Executive
Council thereon." (For these documents see Appendix
No. 10 of Assembly Journals, 1866, hereunder.)

May 7/66.-Speech from Throne, on closing of the
session contained the words following:-

"Permit me, in conclusion, to express the deep gratification your
action upon the great question of the Union of British North America
has afforded me, not only as the representative of Her Gracious Majesty,
but as one of yourselves. It will afford the greatest satisfaction to the
Imperial Government, as the means of imparting additional security to
this portion of the Empire; and I recognize in the patriotic course you
have adopted the most efficient guarantee not only for the increased
prosperity of this Province in common with our sister Colonies, but also
for the permanent connection of them all with the British Crown."



40

Appendix No. 10 of Nova Scotia Assembly Journals of 1866,
headed " Union of the Colonies "

[Sir R. G. MacDonnell to Mr. E. Cardwell]
GOVERNMENT HOUSE, HALIFAX,

27th April, 1865.
SIm,

I have the honor to report, for your information, that the following
Resolution was passed by the House of Assembly on the 24th inst.:-
" Resolved, That in the opinion of this House, the negotiations for the
Union of Nova Scotia, New Brunswick, and Prince Edward Island should
be renewed, in accordance with the Resolution passed at the last session
of the Legislature."

2. I need scarcely tell you that my Ministry has been most anxious
to give the fullest possible effect to the declared wishes of Her Majesty's
Government in favor of a general Confederation of the British North
American Provinces. It is obvious, however, they would jeopardize the
final success of that project, if, in a very divided state of public opinion,
they had submitted it to the Legislature or the country at a time when
the refusal of New Brunswick to form part of that Confederation had
left such an enormous gap as the space occupied by that Province between
Canada and Nova Scotia.

3. A decision given at such a time, and under such discouraging
circumstances would probably have greatly increased the difficulty of
procuring the adhesion of this Province to the larger Union at some more
favorable opportunity.

4. Opponents of the present Government have argued that they had
incurred an obligation to stand or fall by the result of an appeal to the
Legislature or the country on the larger question. I conceive there might
be something more than plausible in such an argument if urged as a duty
on the Government of New Brunswick, in case Nova Scotia had been
the first to reject the proposal based on the Quebec Resolutions, because
the non-adhesion of Nova Scotia could not separate New Brunswick from
Canada,-whereas, the refusal of New Brunswick renders the discussion of
Nova Scotia's adhesion so evidently fruitless and inconsequential for the
time being as seriously to impair the chance of the question meeting a
fair reception on its own merits. Whatever the latter may be, it is obvious
that opponents of Confederation would say that the General Union
having become impracticable- for the time, all discussion of its merits was
out of season.

5. To such an extent did this feeling prevail that even the following
preamble, which originally prefaced the Resolution just passed, had to be
omitted, viz.:--" Whereas, Under existing circumstances, an immediate
Union of the British North American Provinces has become impractic-
able; And Whereas, a Legislative Union of the Maritime Provinces has
become desirable, whether the Larger Union be accomplished or not."

6. The feeling of the Legislature and the country seemed to be so
unmistakeably against the discussion of the Quebec Resolutions, without
a hope of any immediate practical result during the present attitude of
New Brunswick, that even the introducing resolution thereto in the above
preamble was regarded as unreasonable. It was therefore withdrawn, and
the Resolution itself in favor of resuming negotiations for the Legislative
Union of the Maritime Provinces was thereupon immediately carried
without a division.
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7. It may be as well to explain here that I have been for some time
aware, and indeed was this very day officially informed by the Lieutenant
Governor of Prince Edward Island, that his Ministry declines taking any
part in the proposed negotiations, which must therefore be regarded as
limited to the two more important Provinces of New Brunswick and
Nova Scotia.

8. This Province may therefore be regarded as having placed on
record no decision, and not even any opinion relative to the merits of
the larger question. It has simply recorded its desire ad interim to resume
negotiations with a neighboring Province, for the purpose of effecting a
Legislative Union between the two. The Legislature thereby affirms the
expediency of throwing down barriers and distinctions between adjacent
Provinces with nearly identical interests and inhabited by the same race.
That is in itself a matter of internal improvement and administrative
economy, which apparently may be taken up without in the slightest
degree impairing the prospects of a plan intended to embrace all the
Provinces, inasmuch as consolidation of two members of the proposed
Confederation ought rather to give a firmer consistency to the whole.

9. I do not wish to put forward any individual opinion of my own;
but confess I see much force in the concluding observations of Mr. A. G.
Archibald on that subject, and take the liberty of transmitting this speech,
along with those of Mr. Annand and the Provincial Secretary, as good
specimens of the debate. Mr. Archibald, who was himself a Delegate at
Quebec, winds -up by observing that whether the Union shall end with
the Lower Provinces or expand to Confederation, it will be alike useful
to us; and, if the larger Union is ever to be consummated, there must be
an advantage in -obliterating all narrow boundaries, whether Legislative
or territorial, over so extensive and important a portion of the proposed
Confederation as that comprised in the areas occupied by New Brunswick
and Nova Scotia.

I have &c.,
R. G. MAcDONNELL.

Right Honorable EDWARD CARDWELL.

[Lieut.-Governor Sir R. G. MacDonnell, C.B., to the
Right Hon. the Secretary of State]

GOVERNMENT HousE,

HALIFAX, NOVA SCOTIA, 7th June, 1865.
SIm,

In reference to my Despatch No. 75 of the 27th April, apprizing you
of the steps taken in the Legislature of this Province to revive discussion
of the question of the Union of the Maritime Provinces, I have now the
honor to transmit for your information copies of the replies which I have
received from the Lieut.-Governors of New Brunswick and Prince Edward
Island.

I have, &c.,
R. G. MAcDONNELL,

Lieutenant Governor.
The Right Hon. EDWARD CARDWELL, M.P.
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[Lieut.-Governor the Hon. A. Gordon to

Sir R. G. MacDonnell]
FREDERICTON, 31st May, 1865.

Sm,
I have the honor to enclose herewith for Your Excellency's information,

a copy of an address presented to me by the House of Assembly of this
Province, with reference to the appointment of a Delegation to confer
with Delegates from Nova Scotia and Prince Edward Island, with a view
to a Union of the Maritime Provinces, as also a copy of my answer.

I have, &c.,
(Signed) ARTHUR GORDON.

Sir R. G. MACDONNELL.

HOUSE Or ASSEMBLY,

25th May, 1865.

Whereas the Lieut.-Governor of this Province has received from the
Lieut.-Governor of Nova Scotia copies of resolutions passed by the Legis-
lative Council and House of Assembly of that Province, expressing a
wish to renew the negotiation for a Union of the Maritime Provinces;
and whereas it is desirable to ascertain whether a Legislative or Com-
mercial Union of these Provinces on terms advantageous to all is practic-
able,-

Therefore Resolved, That an humble address be presented to His
Excellency the Lieut.-Governor, requesting him to appoint Delegates, not
to exceed five, to confer with a Delegation to be appointed by the Govern-
ments of Nova Scotia and Prince Edward Island, on the subject of such
Union.

Ordered, That the Hon. Mr. Smith, Mr. Kerr and Mr. Cudlip be a
Committee to wait upon His Excellency with the address.

(Signed) C. P. WETMORE,
Clerk.

GENTLEMEN,

I am fully sensible of the great importance of the subject to which
the Address now presented to me relates, and will not fail to appoint
Delegates to conduct its discussion on the part of this Province, as
therein requested.

[Lieut.-Governor G. Dundas to Sir R. G. MacDonnell]

PRINCE EDWARD ISLAND,
30th May, 1865.

SIm,
In reference to my despatch of the 24th ult., in which I informed

you that a minute was being prepared expressive of the views of the
Executive Council of this Island on the subject of the proposed resump-
tion of negotiations for Union of the Maritime Provinces, I have now the
honor to enclose that Minute.

I have, &c.,
(Signed) GEORGE DUNDAS.

Sir R. G. MACDONNELL.
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EXTRACTS FROM MINUTES OF THE EXECUTIVE COUNCIL

CoUNcm CHAMBER,

18th April, 1865.

His Excellency having laid before the Board a communication from
Sir R. G. MacDonnell, Lieut.-Governor of Nova Scotia, enclosing certain
resolutions proposed by the Government of Nova Scotia to the Legis-
lature of that Province, suggesting the resumption of negotiations for
Union of the Maritime Provinces; and also expressing his Excellency's
desire to know how far the Government of this Island is disposed to
co-operate in effecting the proposed Union.

It was resolved, that inasmuch as the people of this Colony are
averse as well to Union of this Island with Nova Scotia and New Bruns-
wick as to a Federal Union of all British N. A. Colonies and Provinces,
the Board decline to renew negotiations for the Union of Nova Scotia,
New Brunswick and Prince Edward Island, as proposed by the Govern-
ment of Nova Scotia.

DOWNING STREET,

24th June, 1865.
SIR,

I have the honor to acknowledge the receipt of your Despatch No.
87 of the 7th June, in which you enclose copies of Despatches addressed
to you by the Lieut.-Governors of New Brunswick and Prince Edward
Island, in reference to a question for renewal of negotiations for a Union
of the Maritime Provinces of British North America.

I have the honor to be, &c., &c.,

(Signed) EDWARD CARDWELL.
R. G. MACDONNELL.

DOWNING. STREET,

24th June, 1865.
SIm,

I have the honor to transmit to you the copy of a correspondence
between Viscount Monck and myself, on the affairs of British North
America, which have lately formed the subject of Conference between
Her Majesty's Government and a Deputation from the Canadian Govern-
ment.

This correspondence having been presented to both houses of the
Imperial Parliament by command of Her Majesty, I have to direct you
to communicate it also to the Legislature of Nova Scotia at its next
meeting.

You will at the same time express the strong and deliberate opinion
of Her Majesty's Government that it is an object much to be desired
that all the British North American Colonies should agree to unite in
one Government. In the territorial extent of Canada, and in the mari-
time and commercial enterprise of the Lower Provinces, Her Majesty's
Government see the elements of power, which only require to be combined
in order to secure for these Provinces, which shall possess them all, a
place among the most considerable communities of the world. In the
spirit of loyalty to the British Crown, of attachment to British connexion,
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and of love for British Institutions, by which all these Provinces are
animated alike, Her Majesty's Government recognize the bond by which
all may be combined under one Government. Such a union seems to
Her Majesty's Government to recommend itself to the Provinces on many
grounds of moral and material advantages,-as giving a well-founded
prospect of improved administration and increased prosperity.

But there is one consideration which Her iMajesty's Government feel
it more especially their duty to press upon the Legislature of Nova Scotia.
Looking to the determination which this country has ever exhibited to
regard the defence of the Colonies as a matter of Imperial concern, the
Colonies must recognize a right and even acknowledge an obligation
incumbent on the Home Government to urge with earnestness and just
authority the measures which they consider most expedient on the part
of the Colonies with a view to their own defence.

Nor can it be doubtful that the Provinces of British North America
are incapable, when separate and divided from each other, of making
those just and efficient preparations for national defence which would be
easily undertaken by a Province uniting in itself all the population and
all the resources of the whole.

I am aware that this project, so novel as well as so important, has
not been at once accepted in Nova Scotia with that cordiality which has
marked its acceptance by the Legislature of Canada; but her Majesty's
Government trust that after a full and careful examination of the subject
in all its bearings, the Maritime Provinces will perceive the great
advantages which, in the opinion of Her Majesty's Government, the pro-
posed union is calculated to confer upon them all.

I have, &c.,
(Signed) EDWARD CARDWELL.

Sir R. G. MACDONNELL.

(Copy of a Despatch from the Right Honorable Edward
Cardwell, M.P., to Governor General Viscount Monck)

DOWNING STREET,
17th June, 1865.

My LORD,

I have the honor to inform your Lordship that several conferences
have been held between the four Canadian Ministers who were deputed,
under the Minute of your Executive Council of March 24, to proceed to
England to confer with Her Majesty's Government, on the part of
Canada, and the Duke of Somerset, the Earl De Grey, Mr. Gladstone,
and myself, on the part of Her Majesty's Government.

On the first subject referred to in the Minute, that of the Confedera-
tion -of the British North American Provinces, we repeated on the part of
the Cabinet the assurances which had already been given of the deter-
mination of Her Majesty's Government to use every proper means of
influence to carry into effect without delay the proposed Confederation.

I have, &c.,
(Signed) EDWARD CARDWELL.

Governor General ViscoUNT MONCK, &C., &C.



45

DOWNING STREET,

28th July, 1865.
SIm,

I have received your Despatch of the 21st June, No. 89, announcing
that the Honorable Dr. Tupper, Provincial Secretary, and the Honorable
W. A. Henry, Attorney General, had been appointed Delegates on behalf
of Nova Scotia to confer with Her Majesty's Government on the subject
of the Reciprocity Treaty, and on other topics affecting the interests of
the Colony.

I have had the honor to receive and have conferred with these gentle-
men, and have read to them the Despatches which I have addressed to
you on the subject.

I have also spoken with them on the proposed Union of the Maritime
Provinces, and have taken the opportunity of expressing myself to them
on the subject of Confederation in accordance with the Despatches in
your possession, in which the views of Her Majesty's Government have
been conveyed.

I have stated that Her Majesty's Government can give no counten-
ance to any proposals which would tend to delay the Confederation of
all the Provinces, which they are so desirous to promote; and can only
aid in the promotion of a closer Union between Nova Scotia and New
Brunswick if that closer union be auxiliary to and form part of the
scheme for general Union.

I have the honor to be, Sir,

Your most obedient humble servant,
EDWARD CARDWELL.

Lieut.-Governor Sir R. G. MAcDONNELL, C.B., &c., &c., &c.

DOWNING STREET,

24th November, 1865.
SIR,

I think it right to acquaint you that I have been informed by the

Secretary of State for Foreign Affairs that in the opinion of Her Majesty's
Representative at Washington, the necessity of having to submit a Treaty

of Commerce to the separate action of the various Provincial Legislatures
would be a serious difficulty in his way; and that the Union of the Prov-
inces would afford the best hope of obtaining such a Treaty.

It is evident that if the gentlemen who are now to proceed to Mexico,
the British and Spanish West Indies and Brazil, for the purpose of ascer-
taining in what manner the trade and commerce of those countries with

British North America can be extended, shall bring their journey to a
successful conclusion, and shall be able to suggest to Her Majesty's
Government, on the part of the British North American Provinces, any
new arrangements with the countries in question for the benefit of those
Provinces, a similar difficulty may be expected to arise in every such
case; and on the other hand, the Union of the Provinces would in every
such case afford the best hope of bringing such arrangements to a speedy
and satisfactory conclusion.

I have the honor to be, Sir,
Your most obedient humble servant,

EDWARD CARDWELL.

Lieut.-Governor Sir W. F. WILLIAMS, BART., K.C.B., &c., &c.
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ADDRESS TO THE QUEEN BY MEMBERS OF THE LEGISLA-
TURE, AND MINUTE OF THE EXECUTIVE COUNCIL

THEREON

[Sir W. F. Williams to Mr. Cardwell, M.P.]

GOVERNMENT HousE, HALIFAx, N.S.,
26th April, 1866.

Sm,

In compliance with the request of certain members of the Legislative
Council and Legislative Assembly, I have the honor to forward the
accompanying address.

Without remarking on the unusual course adopted by these gentle-
men, or the tone of their address, I beg to express my entire concurrence
with the accompanying Minute of my Executive Council, which I have
also the honor to enclose.

I have, &c.,
(Signed) W. F. WILLIAMS.

The Rt. Hon. EDWARD CARDWELL, M.P.

To the Queen's Most Excellent Majesty:-

The Humble Address of the undersigned Members of the Legislative
Council and House of Assembly of Nova Scotia:

MAY IT PLEASE YOUR MAJESTY:

The undersigned desire to approach the Throne with the expression of
their loyal attachment to your Majesty's person and Government.

For more than a century the Province of Nova Scotia has enjoyed
the advantage of representative institutions, resting on the confidence and
respect of her own people, and since 1839, she has possessed entire control
over her revenues, trade appointments, education, and generally exercised,
in due subordination to your Majesty's just authority, all the powers of
self-Government.

Nor have these privileges been abused. The undersigned venture to
assure your Majesty with becoming pride, that in no part of your
Majesty's widely extended empire have they been exercised with more
justice and discretion.

Our fathers in the American Revolutionary war adhered to the side
of England, during the war of 1812-15, the harbors of Nova Scotia formed
the basis of operation, and her sons fought to defend the national flag by
land and sea. In all the trials of the parent State the people of this
Province sincerely sympathize; and, recently when unquiet spirits sought
to disturb the frontier, and when angry complications, growing out of
national questions, threatened the peace of the continent, the population
of Nova Scotia were united in sentiment, and stood prepared to maintain
their allegiance and to defend their country.

The priceless blessing of self-government makes the people content,
while participation in the civilization, the commercial prosperity, and the
glories of the empire render them proud of their connexion with it, and
indisposed to try rash experiments, by which their control over their own
affairs must be surrendered, and their connexion with the parent State
may be ultimately broken.
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The people of this country viewed with just alarm a scheme of
Confederation, arranged by certain gentlemen at Quebec in 1864, without
any authority from the Legislatures or people of the Maritime Provinces,
and sought to be forced upon them all with indecent haste, and without
that deliberate review and general acceptance which can alone reconcile
any free people to great constitutional changes. That scheme, rejected
by the electors of two of the Maritime Provinces and by the Legislatures
of them all, we fear has not been abandoned. By the free use and abuse
of your Majesty's name, and by threats that your protection would be
withdrawn, a resolution has been carried through the Legislature of Nova
Scotia giving power to certain gentlemen, to be selected by the local
government, to change, modify, or overturn the institutions of this Prov-
ince at their pleasure, without any reference to the people, who for a
century have enjoyed them, and who, we venture to assure your Majesty,
would deeply resent such a violation of the trust reposed in their repre-
sentatives and (if measures thus prepared were sanctioned by your
Majesty's Government) of the pledged faith and honor of the Crown.

Our prayer to your Majesty, therefore, is that no measure to effect
grave changes in the constitution of this Province may be sanctioned by
your Majesty or submitted to Parliament, till it has been published in
the Province, considered in the Legislature and submitted to the deliberate
acceptance or rejection of the people at the polls."

The preceding Address is dated Halifax, N.S., April 25,
1866, and it is signed by five Members of the Legislative
Council and eighteen Members of the House of Assembly.

" The Executive Council beg leave respectfully to offer the following
observations upon the Memorial to her Majesty the Queen signed by
five members of the Legislative Council and eighteen members of the
Assembly, upon the subject of the Confederation of British North
America.

The Council fail to perceive how 'the priceless blessings of self-
government,' which the memorialists profess so highly to value, is to be
maintained, if the deliberate action of overwhelming majorities of both
branches of the Legislature, taken after full discussion, is to be over-
ruled by the Imperial Government, at the instance of the minority.

The Council cannot concur in the opinion that the control of the
people of this Province over their own affairs would be surrendered by
uniting the British North American Provinces under one Government,
and they confidently expect that this Union, adopted at the earnest
solicitation of the parent State, will cement and strengthen the bonds
which now connect this Province to the Mother Country.

The statement that the Quebec Conference was held without any
authority from the Legislature of this Province, can scarcely be con-
sidered accurate, when the fact is stated that all of the memorialists who
were in the Assembly in 1861, voted for the following resolution sub-
mitted by a Government of which Messrs. Annand and Locke, two of
them, were members, and which received the unanimous assent of the
Legislature:-

'Whereas, The subject of a Union of the North American Prov-
inces, or of the Maritime Provinces, from time to time has been
mooted and discussed in all the Colonies.
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'And Whereas,, While many advantages may be secured by such
a union, either of all of these Provinces, or a portion of them, many
and serious obstacles are presented, which can only be overcome by
mutual consultation of the leading men of the Colonies, and by free
communication with the Imperial Government.

'Therefore Resolved, That his Excellency the Lieut.-Governor be
respectfully requested to put himself in communication with his
Grace the Colonial Secretary and his Excellency the Governor
General, and the North American Colonies, in order to ascertain the
policy of her Majesty's Government, and the opinions of the other
Colonies, with a view to the enlightened consideration of a question
involving the highest interests, and upon which the public mind in
all the Provinces ought to be set at rest.'

The charge of having pressed this matter 'with indecent haste,' the
Council cannot understand, as more than a year was suffered to elapse
after the proposal to unite these Provinces was submitted to the Legis-
lature before any action was invited thereon. The Council emphatically
deny that any 'use or abuse of her Majesty's name' has been resorted to
in carrying this question, which has not been fully sanctioned by her
Majesty's Ministers, who in the papers submitted to Parliament by her
Majesty's command, declared that it was 'the determination of her
Majesty's Government to use every proper means of influence to carry
into effect, without delay, the proposed Confederation.'

It is quite true that the Council have felt themselves justified in
drawing the attention of the Legislature strongly to the following para-
graph in the despatch of the Right Honorable the Secretary of State for
the Colonies, and in urging upon them the duty of adopting the defensive
measures thus emphatically urged upon our attention, least we might
imperil the disposition of the Imperial Government to afford us protec-
tion:-

' But there is one consideration which her Majesty's Government
feel it more especially their duty to press upon the Legislature of
Nova Scotia. Looking to the determination which this country has
ever exhibited to regard the defence of the Colonies as a matter of
Imperial concern, the Colonies must recognize a right and even
acknowledge an obligation incumbent on the Home Government to
urge with earnestness and just authority the measures which they
consider most expedient on the part of the Colonists, with a view
to their own defence.

'Nor can it be doubtful that the Provinces of British North
America are incapable, when separate and divided from each other,
of making those just and efficient preparations for national defence
which would be easily undertaken by a Province uniting in itself all
the population and the resources of the whole.'

The statement that the action of the Legislature, gives power to
certain gentlemen to be selected by the local Government to change,

modify, or everturn the institutions of this Province at their pleasure,' is
best refuted by the terms of the resolution itself, which are as follows:-

'Whereas, in the opinion of this House it is desirable that a
Confederation of the British North American Provinces should take
place:

'Resolved therefore, That his Excellency the Lieut.-Governor be
authorized to appoint delegates to arrange with the Imperial Govern-
ment a scheme of Union which will effectually ensure just provision
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for the rights and interests of this Province, each Province to have
an equal voice in such delegation,-Upper and Lower Canada being
for this purpose considered as separate Provinces.'

It is complained by the memorialists that this action is proposed to
be taken without 'any reference to the people.' It is declared that they
would resent 'such a violation of the trust reposed in their representa-
tives,' and it is asked that nothing shall be done without having the
measure first submitted to 'the people at the polls.'

When the late Government, of which Messrs. Annand and Locke
were members, obtained authority to deal with the subject of a Union of
the Colonies, they invited the action of the other Colonial Governments
by an official communication signed by Mr. Howe, the then Provincial
Secretary, of which the following is an extract:-

'You will perceive that the Colonial Governments are left free
to invite all the leading men of all the Provinces concerned, to a
discussion of the question of Union, either of all the Provinces, or
the Maritime Provinces only; and her Majesty's Government, it
would appear, are disposed to give due weight and consideration to
any resolutions in which the Colonial Legislatures may concur.

'It must be obvious that there can be no great progress made
towards an adjustment of this question unless the resolutions to be
submitted to the Colonial Legislatures are in substance the same, and
in order that uniformity in spirit, and if possible, in language, may
be secured.'

It does not seem, then, to have been considered necessary to refer
the question to the people at the polls.

The same Government also put on record on various -other occasions
their opinions as to the legitimate powers of the representatives of the
people, as may be seen by the following extracts from Minutes of Council,
Nov. 1st, 1860:-

'A vast majority of the people of England are not represented
in Parliament at all, yet the Executive Council need not inform your
Excellency that a public man would be laughed at who claimed to
seize the Government because he had their support. Forty counties
in England, with a population in 1841 of 9,109,281, had but 143
members, while 187 cities and boroughs, including but 5,879,327, had
323. Now what would be thought of any statesman, with the county
members at his back, if he claimed to rule England, or compel the
Sovereign to dissolve, with the representatives of the cities and
boroughs against him. What representative of the smallest con-
stituency in Great Britain would yield to the member returned by
the largest any more influence than he had himself, or admit before
a ministry was turned out that it was necessary not only to count
the members in the lobbies, but their constituencies also? . . . . At
this moment a majority of the people, of the constituencies and of
their representatives support the Administration, and we have a
larger proportionate majority to sustain us than Lord Palmerston has
in the Mother Country. Under these circumstances, we are not very
much afraid of the interference of the Imperial Parliament.'

January 29, 1861-Minute:-
'Mr. Hatfield and Mr. Campbell are the best judges of the

soundness of their own views and the propriety of their conduct.
They are not delegates but members of Parliament, and from the
moment of their election they were bound to represent not only

71054-4A



50

Digby or Argyle, but the whole Province, whose great interests were
committed to their care. This doctrine laid down by Mr. Burke at
Bristol in 1774, has never been questioned in the Imperial Parlia-
ment; and Mr. Horsman, member for Stroud, though recently called
on by his constituents to resign, has asserted his rights, and illustrat-
ing this sound British doctrine, positively refused. If members were
to resign whenever for a moment they displeased their constituents,
the calls would be frequent; personal independence would be rare,
and questions would be discussed by requisitions rather than by fair
deliberation and manly debates. If Parliament were to be dissolved
whenever a gentleman changed sides, or a discontented constituency
petitioned, free institutions would become an endless distraction, and
no man would ever dare to deliberate or run the risk of being
convinced.'

March 30th, 1861,-Lord Mulgrave, by the advice of the Govern-
ment of which Mr. Howe was the leader, and Messrs. Annand and Locke
were members, said in a despatch to the Colonial Secretary:-

'It is the undoubted principle of the British Constitution that
a member once returned by a constituency has to consider what he
believes to be the interests of the whole country, and not the simple
wishes of his own constituency. He is elected a representative and
not a delegate, and the constituency have given to him for the
limited period fixed by law for the duration of Parliament, the power
which they possessed. They have a right to represent to him their
views, and to refuse to re-elect him at the end -of the Parliament,
if they are dissatisfied with his conduct; but they have no right,
pending the duration of the Parliament, to coerce his actions; still
less have they the right to expect that the Royal prerogative should
be used because they are dissatisfied with the choice they have made.

In conclusion the Council may state that more than a year since
they submitted the proceedings of the Quebec Conference to the Legis-
lature; that this question of the Union of the British North American
Colonies has been a subject of constant discussion in this Province from
that time; yet the opponents of Union were only able to obtain the
signatures of 8,085 people out of a population of not less than 350,000
for presentation to the House during the present session, praying that it
might be referred to the people at the polls. The foregoing resolution,
after full deliberation and discussion, was carried in the Legislative
Council by a vote of 13 to 5, and in the House of Assembly by 31 to 19.
All the members of the present Government and four members of the
late Government, of which Mr. Howe was the leader, united in sustaining
the resolution, while but two voted against it.

Under these circumstances, the Council believe they are fully
warranted in the opinion that the public sentiment of this Province has
been most emphatically expressed on this great question in the manner
recognized by the Constitution of this Province and the practice of Great
Britain.

CHARLES TUPPER,
W. A. HENRY,
J. W. RITCHIE,
JAMES McNAB,
JAMES McDONALD,
JOHN McKINNON,
ALEX. MAcFARLANE,
SAMUEL L. SHANNON.

JOHN CREIGHTON-(Absent.)
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NOVA SCOTIA JOURNALS
4TH SESSION, 23RD GENERAL ASSEMBLY

(Begun March 16th, 1867. Ended May 7th, 1867)

From the King's Speech on opening session

"10. I rejoice to be able to congratulate you upon the success which
has attended the Delegation sent by me under your authority to confer
with Her Majesty's Government on the Union of the Colonies. The
papers relating to this important subject will be immediately laid before
you. In the firm conviction that the Union of Canada, New Brunswick
and Nova Scotia, upon the terms provided in the Bill submitted by Her
Majesty's Government to the Imperial Parliament, will largely increase
the prosperity of all these provinces, and contribute to the strength and
stability of those British institutions which it is their good fortune to
enjoy, I commend to your consideration such changes and amendments
in our existing laws as may be found necessary."

March 22/67.-Prov. Secty. presented to the Assembly
"Report of the Delegation to England, to arrange a Union
of the British North American Provinces." (It appears
hereunder as extracted from Appendix No. 19 Assembly
Journal of 1867.)

April 26/67.-Prov. Secty. presented to the Assembly
Copy of the B.N.A. Act as passed by the Imperial Parlia-
ment. (It also appears in Appendix No. 19.)

May 7/67.-Extract from Speech from the Throne at
end of Session-

" I cannot close this session without expressing the deep gratification
with which I have witnessed the action -of both branches of the Legis-
lature on the question of Union of the two Canadas, Nova Scotia and
New Brunswick under one Government and Parliament, as I firmly
believe that your adoption of that measure will not only greatly increase
the general prosperity of British America, and elevate all these Provinces
in the scale -of nations, but that the Union was imperatively demanded
in order to give stability to the institutions you enjoy, and permanent
security to this portion of Her Majesty's Dominions as an integral
portion of the Empire."

51
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Appendix No. 19 of Nova Scotia Assembly Journals of 1867,
headed " Delegation. to England"

REPORT OF THE DELEGATION TO ENGLAND TO ARRANGE
A UNION. OF THE BRITISH NORTH AMERICAN PROVINCES

HALIFAX, NOVA SCOTIA,

18th March, 1867.

MAY IT PLEASE YOUR EXCELLENCY,-

The undersigned Delegates appointed by your Excellency to arrange
with Her Majesty's Government a scheme of Union for the British
North American Provinces, with the exception of the Hon. Mr.
MacFarlane, who did not sail until the 2nd -of August, reached Liverpool
on the 28th July last, in company with several of the Delegates from
New Brunswick; and immediately transmitted the following telegram to
the Right Honorable the Secretary of State for the Colonies:-

'Can your .Lordship favor Nova Scotia and New Brunswick
Delegates with a brief interview on Monday next, and if so at what
hour?

'(Signed) CHARLES TUPPER,
'(Signed) S. L. TILLEY.'

The same day the following reply was received:-

'Lord Carnarvon will be most happy to receive the Delegates
from Nova Scotia and New Brunswick on Monday next, at three
P.M.'

In accordance with this intimation, the Delegates from Nova Scotia
and New Brunswick waited upon his Lordship at the Colonial Office, and
explained fully the position of the Confederation question, and expressed
the hope that the Delegates from Canada, when they found that the
Delegates from the Maritime Provinces had proceeded to London, would
follow them by the Canadian steamer of the 21st, and that they would
soon arrive. Lord Carnarvon expressed the desire of Her Majesty's
Government to promote the -object of the mission, and said he would
telegraph at once to Canada by the Cable. On the 31st July the follow-
ing note was received from Lord Carnarvon's Private Secretary:-

July 31st, 1866.
Sif,

I am directed by Lord Carnarvon to inform you that immediately
after your interview of yesterday, he telegraphed to the Officer admin-
istrating Canada, enquiring whether the Delegates from that Province
had already started -for Europe. No answer has yet been received, and
owing to the intermission on the wire between Newfoundland and the
mainland, no immediate answer can be counted on.

As furtherriiore the Canadian Delegates have not yet been reported
by telegram as having passed Londonderry, we cannot in any event expect
to see them in London before the -end of this week.

Under these circumstaices, Lord Carnarvon, after much consideration,
finds it impossible to hold out any hope of proposing any measure to
Parliament during the very short remnant of the session.
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* Lord Carnarvon wishes me to add, that such- must be the answer
which he will be obliged to make to-night in the House. of Lords' to a
question of which notice has been given, as to the steps which he pro-
posed to take with regard to Confederation.

Should you, sir, or any of the gentlemen who are with you, wish to
be present in the House of Lords to-night, Lord Carnarvon will have the
greatest pleasure in introducing you. He has also written to request that
places may be provided for you in the House of Commons.

I have, &c.,
(Signed) CECIL C. GRAHAM.

The Honorable Dr. TUPPER.

On the 12th of September, the following letter was addressed to Lord
Carnarvon:-

ALEXANDRA HOTEL,

September 12th, 1866.
My LORD,

As Delegates from the Provinces of Nova Scotia and New Brunswick,
appointed to confer with Delegates from Canada and with her Majesty's
Government, upon the question of a Confederation of the British North
American Provinces, we are naturally anxious to terminate the suspense
in which we have been left since our arrival here, relative to the time
when we may hope to accomplish the object of our mission.

Believing as we do, that the abrogation of the Reciprocity Treaty
and the Fenian invasion of Canada, were largely owing to the failure of
the Provinces we represent to agree promptly to form a United Govern-
ment as proposed by the Quebec Conference in 1864, and approved by
the Imperial Government, and that the adoption of Confederation would
be the best means of securing the renewal of that Treaty and discouraging
Fenian designs upon British America, the Governments of Nova. Scotia
and New Brunswick have been most anxious that no time should be lost
in accomplishing the Union of the Provinces.

With that view, Messrs. Tupper and Archibald visited Ottawa on the
29th of June last, and after conferring with his Excellency the Governor
General and the Canadian Government, it was mutually agreed that
Delegates from the two Lower Provinces should proceed to England by
the steamer leaving Halifax on the 19th July, and that Delegates from
Canada should follow by the steamer leaving Quebec on the 21st July.

Subsequently, Lord Monck intimated by telegraph that the change
of Government in England would render it necessary to hear from
England before the departure of the Delegates. The Delegates from
Nova Scotia and New Brunswick, after the arrival of the latter at Halifax,
jointly communicated to the Canadian Government their views as to the
necessity for immediate action, and their intention to leave on the 19th
July, as arranged at Ottawa, and it was only on the eve of their departure
that they received a telegram from the Hon. J. A. McDonald, saying
that Lord Monck declined to go to England -or to send a delegation until
authorized by the new Secretary of State. At the interview, with which
we were honored by your Lordship -on our arrival in London on the 30th
July, we understood your Lordship to say that you would send a message
by the Atlantic Cable to the Governor General, asking if the Canadian
Delegates had left, and if not, requesting that they would come without
delay. Your Lordship subsequently did us the honor to inform us that
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a despatch had been sent on the 11th August, requesting the Governor
General to arrange for the Canadian Delegates to proceed to England as
soon as possible, and expressing the hope that in any case they would
not be later than the latter part of September.

Although we have since our arrival been favored with frequent
opportunities of discussing the question of Confederation with your Lord-
ship and other members of Her Majesty's Government. We have up to
the present time received no information as to the period when we may
expect the Delegates from Canada. We feel it therefore due to the
Provinces we represent, that we should respectfully solicit your Lordship
to ascertain and communicate to us how soon we may expect the Dele-
gates from Canada to arrive here, in order that we may govern ourselves
accordingly.

We have, &c.,
(Signed) CHARLES TUPPER.
(Signed) S. L. TILLEY.

To the Right Honorable the EARL OF CARNARvON,
Secretary of State for the Colonies.

On the same day this reply was received:-

DOWNING STREET,
12th September, 1866.

GENTLEMEN,

I am directed by the Earl of Carnarvon to acknowledge your letter
of this day's date, requesting his Lordship to ascertain how soon you may
expect the arrival of the Delegates from Canada.

I am desired to acquaint you that his Lordship telegraphed to Lord
Monck on this subject after the interview to which you allude in your
letter, but that he has not had a specific answer, nor is in possession of
any information beyond what he has communicated to the Delegates at
various times. On the receipt, however, of your present letter, Lord
Carnarvon has telegraphed to state the inconvenience to which the
Delegates of the Lower Provinces are subject by the delay, and to enquire
distinctly when their Canadian colleagues start for England.

Lord Carnarvon will communicate the result of this inquiry as soon
as known to himself.

I have, &c.,
(Signed) T. FREDK. ELLIOTT.

The Hon. C. TUPPER.
The Hon. S. L. TILLEY.

On the 17th September, this letter was received:-

DOWNING STREET,
17th September, 1866.

GENTLEMEN,

With reference to my letter of the 12th inst., I am directed by the
Earl of Carnarvon to acquaint you that his Lordship has received a
telegram from Lord Monck to the effect that in the present state of the
Fenian affairs, the principal members of the Ministry, who must be
Delegates, could not leave the Province, and probably not before the
closing of the navigation.
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Lord Carnarvon regrets the occurrence of these unforeseen delays,
which must entail so much inoonvenience upon you and your colleagues,
both in your public and private capacity, and he is most anxious to help
you, as far as it is in his power, to meet the difficulties of the present
turn of affairs. It will probably be your wish to deliberate amongst
yourselves as to your joint course of action, having done which his Lord-
ship will be happy to confer with you and to give you his best co-opera-
tion.

I have, &c.,
T. FREDK. ELLIOT.

The Hon. C. TuPPER,
The Hon. S. L. TILLEY.

The following reply was sent to Mr. Elliot on the 22nd September:-

ALEXANDRA HOTEL,

22nd September, 1866.

SIR,

We have the honor to acknowledge the receipt of your letters of
the 12th and 17th instant, and thank Lord Carnarvon for the prompt
manner in which his Lordship acceded to our request relating to the
communication with his Excellency the Governor General, and the desire
exhibited to aid us in the circumstances in which we are placed, by the
delay on the part of the Delegates from Canada.

Having had an opportunity of discussing the subject, the Delegates
from Nova Scotia and New Brunswick will be glad to be honored with
an interview at Lord Carnarvon's convenience.

We have, &c.,
(Signed) CHARLES TUPPER,
(Signed) S. L. TILLEY.

T. FREDERICK ELLIOT, Esq.

On the same day this answer was received:-

DOWNING STREET,

22nd September, 1866.

GENTLEMEN,

In answer to your letter of this day's date, I am directed by the
Earl of Carnarvon to acquaint you that his Lordship will be happy to
receive the Delegates from Nova Scotia and New Brunswick at this
office, on Monday, at one o'clock, if that time will suit their convenience.

I have, &c.,
(Signed) T. FREDK. ELLIOT.

The Hon. C. TUPPER,

The Hon. S. L. TILLEY.
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To this letter the following reply was sent:-

ALEXANDRA HOTEL,
September 22nd, 1866.

SIR,

In reply to your letter of this day's date, we beg to say that the
Delegates from Nova Scotia and New Brunswick will do themselves the
honor of waiting upon his Lordship the Earl of Carnarvon, at one o'clock,
on Monday next, as intimated by you.

We have, &c.,
(Signed) CHARLES TUPPER,
(Signed) S. L. TILLEY.

T. FREDERICK ELLIOT, Esq.

" The Delegates from Nova Scotia and New Brunswick, after much
consultation and mature deliberation, having decided to ask further
pecuniary advantages for the provinces they represented, arrived at the
conclusion that, if successful, similar advantages might be reasonably
extended to Prince- Edward I4and, and therefore a further effort should
be made to induce Prince Edward Island to enter the Confederation,
agreed to the following proposition:-

'At a meeting of the Delegates from Nova Scotia and New
Brunswick. held at the Alexandra Hotel, London, on the 22nd day
of September, 1866, all being present except the Hon. Mr. Wilmot,
it was unanimously resolved, that inasmuch as the co-operation of
Prince Edward Island, though not indispensable to a union of the
other British North American Provinces, is on many accounts very
desirable, and as the settlement of the land question which has so
long and so injuriously agitated that Colony, would be attended
with great benefit, and at the same time place the local government
of the Island, by the possession of the proprietary lands, more on a
footing with the other Provinces, which have crown lands and
minerals as a source of local revenue;

'Therefore resolved.-

'That in case the legislature of the Island should authorize the
appointment of Delegates to act in conjunction with those from the
other Provinces in arranging a plan of co-operation prior to the
meeting of the Imperial Parliament, the Delegates from Nova Scotia
and New Brunswick are hereby pledged to support the policy of
providing such an amount as may be necessary for the purchase of
the proprietary rights, but not to exceed eight hundred thousand
dollars (8800,000).'

(Signed) CHARLES TUPPER.
(Signed) S. L. TILLEY.

"On Monday, the 24th September, a lengthened interview took place
between the Delegates and the Secretary of State for the Colonies and Sir
Frederick Rogers, when the foregoing document was handed to Lord
Carnarvon, with a request that he would forward it to the Governor
General of Canada, and the Lieutenant Governor of Prince Edward
Island. His Lordship was also informed that the Delegates from Nova
Scotia and New Brunswick, with the exception of Messrs. Chandler and
MacFarlane, who were obliged to return home on account of urgent
private business, would remain and await the arrival of the Canadian
Delegates.
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On the 18th October, the following letter was received from Sir
Frederick Rogers:-

DOWNING STREET,

18th October, 1866.

GENTLEMEN,

I am directed by the Earl of Carnarvon to acquaint you that his
Lordship has received a despatch from Viscount Monck, stating that the
gentlemen selected as Canadian Delegates on the subject of Confedera-
tion will leave Canada on the 7th November.

They hope to assemble in this country about the 20th of that month

I have, &c.,
(Signed), FREDERICK ROGERS.

The Hon. C. TUPPER,
The Hon. S. L. TILLEY.

" The Delegates from Canada having arrived, the Conference on the
Union of the Colonies was duly organized at the Westminster Palace
Hotel, on the 4th day of December. The Conference was composed as
follows:-

CANADA

Hon. J. A. MAcDONALD,
G. E. CARTIER,
W. P. HOWLAND,
W. McDOUGALL,

H. LANGEVIN,

A. T. GALT.

NOVA SCOTIA

Hon. CHARLES TUPPER,
" W. A. HENRY,

" J. W. RITCHIE,

JONATHAN McCULLY,

A. G. ARCHIBALD.

NEW BRUNSWICK

Hon. S. L. TILLEY,
" PETER MITCHELL,
" CHARLES FISHER,
" R. D. WILMOT,
" J. JOHNSON.

"On motion of Hon. C. Tupper, seconded by the Hon. S. L. Tilley,
the Hon. J. A. McDonald was appointed Chairman, H. Bernard, Esquire,
was appointed Secretary.
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"The Conference continued in session de die in diem until the 24th
December when the following resolutions were finally agreed upon, and
transmitted to the Secretary of State for the Colonies:-

RESOLUTIONS ADOPTED AT A CONFERENCE OF DELEGATES
FROM THE PROVINCES OF CANADA, NOVA SCOTIA, AND

NEW BRUNSWICK, HELD AT THE WESTMINSTER
PALACE HOTEL, LONDON, DECEMBER 4, 186

[The 69 resolutions which follow in the Appendix are
those agreed upon at the London Conference in 1867 (by
the three provinces which actually entered Confederation
in 1867) as distinguished from the 72 Resolutions agreed
upon at Quebec in 1864 (by five provinces two whereof
refused to enter Confederation in 1867). The London
Resolutions, apart from variations as to parties and scope,
varied, in many respects, the terms of the Quebec Confer-
ence. The Resolutions of the London Conference, as well
as those of the Quebec Conference, appear at length in
Annex 4 of this Report to the Hon. Speaker of the Senate.]

The Report as appearing in Appendix No. 19 of N.S.
Assembly Journals of 1867 also sets forth a copy of the
B.N.A. Act and special reports re the Intercolonial Rail-
way, Finance and Trade. It concludes as follows:-

"The Bill for the Union of the Colonies was introduced in the House
of Lords by the Right Honorable the Secretary of State for the Colonies,
on the 12th February, and was passed without division, and sent to the
House of Commons, when it was read a second time without division on
the 28th of February. The Right Honorable C. B. Adderley, the Under
Secretary of State for the Colonies, in moving the second reading of the
Bill informed the House that her Majesty's Government were prepared to
ask for a guarantee of the interest for the money required to build the
Intercolonial Railway.

The undersigned having thus discharged the duties devolving upon
them, returned to Nova Scotia deeply impressed with the opinion that
the Government, Parliament, Press, and people of Great Britain, are
warmly devoted to the best interests of British North America, and
prepared to aid and sustain the Colonies as integral portions of the
Empire.

All of which is respectfully submitted.

CHARLES TUPPER,
J. W. RITCHIE,
J. McCULLY,
A. G. ARCHIBALD.

The Hon. W. A. HENRY not yet returned."
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ASSEMBLY JOURNALS
1ST SESSION, 24TH GENERAL ASSEMBLY

(Begun Jan. 30th, 1868. Ended Sept. 21st, 1868)

Feb. 5/68.-The Atty-Gen1 moved a series of resolu-
tions aimed at the scheme of confederation as a whole
and objecting on legal grounds to the enactment of the
British North America Act without previous reference to
the people of the question of Confederation and its terms.
For example, Resolution No. 13 was as follows:-

" Resolved, that the Colonies were politically allied to
each other, by their common relation to the Queen and
her Empire, in a more peaceable and less dangerous con-
nexion than under any scheme of Colonial Confederation
that could be devised, even on the fairest, wisest and most
judicious principles." By the 15th, and final, resolution,
it was " Resolved that an humble address be presented to
the Queen, embodying the substance of the foregoing
resolutions, informing Her Majesty that her loyal people
of Nova Scotia do not desire to be in any manner con-
federated with Canada, and praying Her Majesty to revoke
her Proclamation and to cause the British North America
Act to be repealed as far as it affects the Province of Nova
Scotia."

Feb. 21/68.-The resolutions were carried in the
Assembly.

Feb. 22/68.-An address to the Queen, founded on the
resolutions, was unanimously passed.

Feb. 25/68.-The Assembly adjourned until the follow-
ing 6th day of August.

Aug. 6/68.-Prov. Secty. presented certain despatches
concerning the address of the House of Assembly relating
to Confederation. (They appear in Appendix No. 9 of
Assembly Journal 1868.)

59
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Aug. 14/68.-Atty-Genl moved further resolution
whereby the reasons expressed by the Secretary for the
Colonies for the Imperial Government's refusal to repeal
the B.N.A. Act to the extent asked were attacked.

Sept. 4/68.-The Resolutions unanimously carried.

Sept. 18/68.-Lieut.-Governor addressed by Assembly
and requested to forward to Secretary of State for Colonies
the above mentioned resolutions and to inform him that
he had been misinformed as to the acquiescence of the
people of Nova Scotia in confederation and that the House
hoped and expected that " as soon as the Imperial Govern-
ment are satisfied as they now must be," that the preamble
of the B.N.A. Act is " utterly at variance with the truth,
as far as this Province is concerned," they will cause the
repeal of " that obnoxious and offensive statute." Address
carried unanimously.

Sept. 21/68.-Extract from Speech from the Throne at
close of session:-

" 6. Whatever causes of political excitement may unhappily exist in
this country I confidently anticipate their removal: and I feel assured
that in returning to your homes you will, by your example, endeavour
to maintain those principles of loyalty and attachment to the parent
state for which this province has been so long and so honorably
distinguished."

Appendix No. 9-N.S. Journals of 1868

This appendix contains:-

1. A letter dated June 11th, 1868 from the Colonial
Secretary to Howe, Annand, Troop and Smith, delegates
of Nova Scotia to England to attempt to secure the repeal
of the B.N.A. Act, in so far as Nova Scotia is concerned.
It refuses, on behalf of the Imperial Government, the relief
sought and encloses copy of a despatch to Governor General
Monck, from which the delegates will perceive that " they
are anxious, as they are sure that the Government and
Parliament of Canada will be anxious, that the utmost
consideration should be bestowed on the special wants and
interests of the Province of Nova Scotia."

2. Copy of the despatch mentioned. It is dated June
4th, 1868, in reply to an Address of the House of Assembly
of Nova Scotia communicated by Lieut.-Governor Hastings
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Doyle on 27th February, 1868. Enclosed with it are copies
of the following addresses and resolutions prior to the
introduction of the B.N.A. Act for the Union of British
American Provinces.

(a) From the Legislative Council of Canada, adopted
February 20th, 1865:

(b) From the Assembly of Canada, adopted March 13th,
1865.

(c) From the Legislative Council of New Brunswick.

(d) From the Assembly of New Brunswick adopted June
30th, 1866.

(e) From the Legislative Council of Nova Scotia,
adopted April, 1866.

(f) From the Assembly of Nova Scotia adopted April,
1866.

Also enclosed are copies of the following addresses, sub-
sequent to the introduction of the B.N.A. Act.

(a) Address of the Legislative Council of Nova Scotia
dated March 16th, 1867.

(b) Address of the Assembly of Nova Scotia dated
March 16th, 1867.

(c) Address of the Legislative Council of New Bruns-
wick dated May 11th, 1867.

(d) Address of the Assembly of New Brunswick, dated

May 11th, 1867.

3. Minute of Council to Lieut.-Governor Hastings Doyle,
relating to the refusal of the Imperial Government to
repeal the B.N.A. Act in so far as it concerns Nova Scotia.

Appendix No. 10-N.S. Journals of 1868

This appendix contains:-

1. Letter of Howe, Annand, Troop and Smith, dated at
Halifax, July 18th, 1868, Nova Scotia "Repeal" Delegates,
to Hon. W. B. Vail, Provincial Secretary of Nova Scotia,
reporting on the action and efforts of themselves at London,
as delegates.

2. Resolutions of the House of Assembly, session of 1867,
re repeal.
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3. Address to the Crown by the House of Assembly,
session of 1867, re repeal.

4. Appointment and Instructions of the above-mentioned
delegates as follows-

(a) Minute of Council passed Feb. 13th, 1868.

(b) Minute of Council passed Feb. 17th, 1868.

(c) Resolutions of Assembly passed Feb. 21st, 1868.

5. Petition by certain members of Legislative Council
and House of Assembly, Nova Scotia, to the House of
Commons of the United Kingdom.

6. Petition of the Delegates to the House of Commons
of the United Kingdom, to be heard at the Bar of the
House.

7. Statement in behalf of Nova Scotia in support of the
Petition to be heard at the Bar of the House.

8. Information in relation to the Petition of the Nova
Scotia Delegates.

9. Case and Opinion In re " The British North America
Act, 1867," on Questions submitted to Sir Roundell Palmer
and Mr. W. V. Harcourt.

10. Statement prepared by counsel in behalf of Nova
Scotia in support of the petition to be heard at the Bar of
the House of Commons.

11. " Nova Scotia's Protest " written by the Delegates
at London, 3rd July, 1868, after the refusal of Repeal,
against the Imperial Government's decision.
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NOVA SCOTIA
PARLIAMENTARY DEBATES

1ST SESSION, 23RD GENERAL ASSEMBLY

(Begun Feb. 4th, 1864. Ended May 10th, 1864)

March 29/64.-Dr. Tupper (Johnston Premier at this
time) moving resolution of same date re Maritime Union,
said that he was satisfied that there was "'such a disin-
clination on the part of these two great sections" (U.C.
and L.C.) " in which the government of Canada is divided
as to render it quite impracticable to discuss, except as a
theory for the future, a Union of Canada with the Mari-
time Provinces."

He proceeded to say:-
I think, therefore, we may put aside, for the present at all events,

the greater question which has engaged the attention of public men in

this and the other Provinces in British America in connection with this

subject. Whilst I believe that the union of the Maritime Provinces and
Canada-of all British North America-under one Government, would
be desirable if it were practicable (I believe that to be a question which
far transcends in its difficulties the power of any human advocacy to
accomplish) I am not insensible to the feeling that the time may not be
far distant when events which are far more powerful than any human

advocacy may place British America in a position to render practicable
a union into one compact whole-may not only render such a union

practicable, but absolutely necessary.... The House will see that if the
subject of a union with Canada were even in contemplation no wiser
step could take place than the union of the Maritime Provinces in the
first instance. Hostile as I believe the sentiment of Canada is at the
present time to a union with the Maritime Provinces, the day is not far
distant when it will be for the interest of both to unite, and Canada will,
I have no doubt, seek in that union the solution of those difficulties that
are now found insuperable in the government of the country.... But in

the meantime public attention has been turned away rather from the
greater, or union of British North America, and a union of the Maritime
provinces demands our consideration.... This question has been sub-
mitted to the British government and they have expressed their acqui-
escence in this matter being dealt with in such a manner as will meet the
views and suit the public interests of the provinces themselves." (Debates
180-18P.)

63
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Tupper related what had been already done, at the
instance of the Government of Nova Scotia, towards
obtaining the concurrence of New Brunswick and Prince
Edward Island in a plan for a free conference concerning
the possibility of a legislative union of the three Provinces.
His resolution was seconded by Archibald, Leader of the
Opposition, and supported by Johnston, Leader of the
Government, who, speaking of his own former efforts
towards union, said: -

" It is quite correct that my scheme originally was for a union of
the whole of the British American Provinces. It seems, however, there
are such difficulties in the way of this greater union as to render it
impracticable for the present. I look at the union of the Lower Provinces
as a step towards the larger one. I have never favored a union of the
Provinces by way of federation, for it did not appear to tend to the
great object we had in view. What we want is to produce a real unity
-make the parts that are now separate a homogeneous whole-give them
a oneness of existence and purpose."

The resolution was carried without a division.

1865

NOVA SCOTIA
PARLIAMENTARY DEBATES

2ND SESSION, 23RD GENERAL ASSEMBLY

(Begun Feb. 9th, 1865. Ended May 2nd, 1865)

Feb. 9/65.-The Address in reply to the Speech from
the Throne (of Feb. 9th, 1865) contained the following
non-committal reference to the matter of Union.

"The Report from the delegates appointed to confer upon the
Union of the Maritime Provinces and the Resolutions of the Conference
held at Quebec proposing a Union of the different Provinces of British
North America, together with the correspondence upon that subject, will
obtain at our hands the deliberate and attentive consideration demaided
by a question of such magnitude and importance and fraught with con-

sequences so momentous to us and our posterity."

The Address was approved without division.
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April 10/65.-The next step in the House looking to
Union was two months later. In the meantime the New
Brunswick (pro-confederation) government had been
badly defeated at the polls.

Dr. Tupper moved the following Resolution: -
" Whereas under existing circumstances an immediate union of the

British American Colonies has become impracticable, and whereas a legis-
lative union of the Maritime Provinces is desirable whether the larger
union be accomplished or not;

Therefor Resolved, That in the opinion of this House the negotia-
tions for the union of Nova Scotia, New Brunswick and P. E. Island
should be renewed in accordance with the resolution passed at the last
session of the Legislature."

Dr. Tupper opened his speech by detailing the proceed-
ings at Charlottetown re the resolution of the session of
1864 and the attendance by permission (given on request
of Governor General Monck) of delegates from Canada
and the subsequent Quebec Conference. After reciting the
history of the union movement he reiterated his belief,
with reasons therefor, that the larger union was prefer-
able and was yet possible, but, he proceeded to say:-

" Owing to circumstances over which we have no control, the govern-
ment of Nova Scotia is placed in a position which renders it useless to
bring this " (the Quebec) " scheme down for the decision of the Legis-
lature. Every person who knows the geographical position of the
country, with New Brunswick lying between us and Canada, must see
that any union -of British America is impracticable unless the latter
province is a party to it.... I trust we will at an early day see reaction
on the part of public men of that province that will place this question
in an entirely different aspect...."

He went on to predict of the Quebec Scheme that:-
"when it has been fully examined and discussed all classes will vie with
each other in bringing about the adoption of a constitutional change so
necessary and advantageous to all. I have stated in the outset that a
legislative union of the Maritime Provinces is desirable in case we are
confederated and still more indispensible in case we are not to be at once
united with Canada. Under these circumstances have I moved the reso-
lution which I now hold in my hand."

The resolution was seconded by Archibald, Leader of
the Opposition, who spoke at length in favour of it and
of the Quebec scheme, for, as he put it:-
" every argument in favour of the larger union is an argument in favour
of the lesser. The advantages may not be so great, but they are in the
same line; and there is nobody who argues for the larger union that does
not feel that if that is impracticable the lesser union is a step in the right
direction."

71054-5A
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Annand, the unofficial leader of the Anti-Confederation
members of the Assembly, did not attack the resolution
before the House, but only the arguments in favour of
" the larger union," as embodied in the Quebec Scheme,
which Scheme he charged, ought to have been put before
the House as its proponents had pledged themselves at
Quebec and elsewhere to do. Mr. Annand particularly
objected, on his own behalf and that of a number of his
followers, to the preamble to the Resolution. Dr. Tupper
said that if removing it would " enable the House to come
to the same unanimous conclusion they did last year " he
would cheerfully consent. Mr. Annand said that he was
glad and the resolution passed as amended without a
division. (April 24/65.)

Per Tupper. Parl. Debates, 1865, p. 207, col. 1:
"If a legislative Union were devised for British North America the

people occupying the different sections would not have the guarantee that
they have under the scheme devised, that matters of a local character
would occupy the attention of the local legislatures, whilst those of a
general nature would be entrusted to the General Legislature."

Per Tupper. Parl. Debates, 1865, p. 208, col. 1:
" It was proposed, as I stated before, that all the questions of leading

general importance should be entrusted to the general government. There
are some thirty-seven in number, but I will only at present draw the
attention of the House to some of the more important points.... To the
local governments were reserved powers of an important character, though
of a local interest, which could be exercised without any interference
whatever with the unity and strength of the central government.... I
have only referred to some of the more important powers that would be
given to the local and general governments, respectively. The local
governments would not interfere with the powers of the general govern-
ment, or weaken its strength or unity of action, but would be able to
deal with such questions as touch the local interests of the country-the
construction of roads and bridges, public works, civil jurisdiction, &c."

Extract from Speech from the Throne on closing Session,
May 2nd, 1865

"4. The action taken by New Brunswick early in the session
apparently placed a decision on the question of a general Confederation
of British North America, to which at the opening of the session I had
invited your attention, under the disadvantage of leading to no imme-
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diate practical result. I am confident that otherwise you would have felt
it your duty to have fully discussed the most important and interesting
question, with an earnest desire to meet the views of Her Majesty's
Government, in every way compatible with the wishes and interests of
this Province.

" 5. Under the impression, therefore, that the above circumstances,
over which you could have exercised no control, had for a time precluded
any useful consideration of the larger question, you have meantime
reverted to the project of a union of the Maritime Provinces, and
reiterated your opinion of last session as to the expediency of appointing
Representatives of this Province to confer thereon. I shall have much
pleasure in transmitting that resolution to the Lieut.-Governors of the
adjacent Provinces."

1866

NOVA SCOTIA
PARLIAMENTARY DEBATES

3RD SESSION, 23RD GENERAL ASSEMBLY

(Begun Feb. 22nd, 1866. Ended May 7th, 1866)

The opening Speech from the Throne made no refer-
ence to any scheme of or proposal for Union, nor is there
any reference in the debates thereto until on-

March 7/66.-Mr. Annand drew attention to a news-
paper despatch to the effect that at Cornwall, Ontario,
Atty-Gen'1 John A. Macdonald had " asserted that the
Confederation of the Provinces was now certain to take
place in a few weeks." Mr. Annand asked had the govern-
ment any information as to what Mr. Macdonald meant,
and whether Confederation was to take place without con-
sulting the House or without being referred to the people
of the country. The Provincial Secretary (Dr. Tupper)
said that he had no information but had read the state-
ment with " just as much surprise as the honourable
gentleman himself." He proceeded to say that-

"it had not at any time been brought forward as a Government measure.
Inasmuch as the Government had obtained the services and co-operation
of leading gentlemen of the Opposition they could not bring forward the
subject in a party aspect.... Before the question was brought up during
the session of 1865 circumstances transpired in the neighboring province
which gave a new aspect to matters "

71054-5AI
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Mr. Annand said that he-
"would now ask the Provincial Secretary to explain the fact that he
had not carried out the pledge he had made to his colleagues at Quebec
-that he would submit this question to the House and country. The
spirited gentleman who was recently Premier of New Brunswick put the
question to the people of that Province and redeemed his pledge. The
question had been submitted for consideration in Prince Edward Island
and in Newfoundland."

The Atty-General (Mr. Henry) said that-
" It might be supposed with good reason that the Atty-Gen'l, West,"

(Macdonald) " had heard a good deal about reported changes of public
sentiment in New Brunswick and believed that the Provinces were nearer
to Confederation than they had been for the past year.... He knew
really nothing whatever personally.... If New Brunswick erected a barrier
between Nova Scotia and Canada we had to wait until she decided to
take it down.... If any pledges had been broken the hon. member,
surely, was not the proper party to complain. No doubt the gentlemen
to whom such pledges were stated to have been made perfectly under-
stood the position of this Province-that as long as New Brunswick
opposed the scheme it was impracticable."

March 9/66.-The Provincial Secretary laid on the table
of the House " copies of correspondence relating to the
Union of the Colonies." These had reference to Maritime
Union. Prince Edward Island, he explained, had not
desired to confer concerning the matter. New Brunswick
and Nova Scotia had concurred in a general way that the
two provinces should unite, but their delegates to England
were informed by the Imperial Government, that whilst
that Government had no antipathy to the proposal they
had so fully committed themselves to the scheme of Con-
federation that they were unwilling to revert to any policy
which would seem to indicate that their opinion had under-
gone a change or modification. Hence-
"they were not prepared to give authority to revert to the question of
a legislative union except that question were taken up and passed upon
as auxiliary to, and intended to promote, the larger union."

The Provincial Secretary added that-
" The correspondence contains copies of despatches in reference to

the adoption of confederation, which the Imperial Government continue
to urge on all the colonies by every argument in their power, and by
the use of that influence which they consider themselves entitled to
exercise, from the relative position of the countries in a question which
they regard as vitally affecting the prosperity of British North America."

The matter of Confederation is not mentioned again in
the debates until-
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April 3/66.-Mr. Miller, who had been from the first a
determined opponent of the Quebec Scheme and a busy
promoter of Anti-Confederation petitions, arose in the
House, and spoke, in part, as follows:-

" For the past two years, Mr. Speaker, the question of a Union
of the British American Provinces has been before the people of this
country, and I need hardly state my views have obtained some publicity
and myself some prominence, in opposition to the Quebec scheme of
Confederation. To that scheme I am now as hostile as I have been. I
believe it to be unjust to the people of the Maritime Provinces in some
of its most important features. . . . But, sir, it is well known to this
House and to the people of the country that, notwithstanding the strenuous
and unwavering opposition I have given to the Quebec Scheme of Con-
federation, I have invariably declared myself in favour of an equitable
union of these colonies.... It is only proper to recollect that everything
I then said-every argument I advanced-was directed solely to the end
of defeating the Quebec Resolutions.... Accepting, then, as I do, the
principle of a Federal Union, I desire to ask the Government if there is
no common ground on which the supporters of the Quebec Scheme-
abandoning that scheme-can meet the friends of an union on more
advantageous terms, and arrange the details of a measure that will be
just and satisfactory to the people? I think there is a common ground-
a ground on which I am willing to take my stand regardless of who
follows me. If the Government will publicly abandon the Quebec Scheme
and introduce a resolution in favour of a Federal Union of British America
-leaving the details of the measure to the arbitrament of the Imperial
Government, properly advised by delegates from all the Provinces, I
promise them my cordial support. This would be commencing rightly.
By getting the endorsement of the Legislature, in the outset, of the prin-
ciple of Union, and its authority to enter on the settlement of the details
of a scheme, the friends of the measure would occupy a very different
position from that occupied by the delegates to the Quebec Conference,
who went to Canada in 1864 without any authority from Parliament. No
small amount of opposition was at that time excited against Confederation
from this cause. It had much weight with myself and many others who
looked upon the action of the delegates as an improper usurpation of
power.".... I will not deny that the extraordinary reaction that has taken
place in New Brunswick in regard to Union and the admitted partiality
of a large majority of the people of Nova Scotia for the abstract principle,
coupled with the firm but constitutional pressure of the Imperial authori-
ties, afford grounds to apprehend that before very long even the Quebec
Resolutions may be carried in the Maritime Provinces. The object of my
present movement is-and I fearlessly avow it-to defeat the Quebec
Scheme."

The Provincial Secretary (Dr. Tupper) having " listened
with much gratification to the address " of Mr. Miller,
retained his belief in the efficacy of the Quebec Scheme,
but was " not insensible to the fact that many objections
have been raised against that scheme." He said that he
could not answer unequivocally at once, the question of
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Confederation being " one in which the government divided
responsibility with gentlemen who were politically opposed
to them." Another previously strong opponent of the
Quebec Resolutions, Mr. S. Macdonnell, thereupon endorsed
and supported Mr. Miller's stand and the Provincial Sec-
retary's reply. Mr. Macdonnell concluded with the advice
that " every member who regards the events which are
transpiring among us should seize the opportunity offered if
the proposition made be accepted."

April 10/66.-Tupper, at the end of a long speech which
consists, principally, of a review of the history of Annand
and Howe with relation to various schemes of Colonial
Union, and of criticism of various anti-Confederation argu-
ments, answered Mr. Miller's enquiry of April 3rd as
follows:-

" Having, therefore, given the subject the most careful consideration,
having submitted the proposition of the hon. member for Richmond to
the Government and to the gentlemen who are opposed to us politically,
but who are associated with us on this question, we have come to the
conclusion that it is our duty to the House and to the country to meet
in all frankness the proposal that has been made. We feel that difficulties
have arisen in connection with the Quebec Scheme which require such an
arrangement as has been proposed in order to remove the objections that
exist. I can only say, in reference to this matter, that Canada has
accepted the basis of the Quebec Scheme by a large majority, and that
any alteration in the terms obtained from the Imperial Government must
be even more favourable to the Maritime Provinces. I believe that the
scheme provided ample security for the interests of Nova Scotia, but at
the same time there are none of us who have been associated with it who
would not be glad to obtain any concession that may be still more favour-
able to the Maritime Provinces. The Imperal Government and Parliament
will have an opportunity of largely improving that scheme and giving us
an amount of consideration that otherwise we might not obtain. It must
be remembered that let Canada, Nova Scotia and New Brunswick pass
any scheme they please, that does not unite British North America. The
only means by which we can be united is by an Act of the Imperial
Parliament. The Government can only say what Bill they will submit to
the Imperial Parliament; they cannot tell what will come out of that
Parliament. This resolution, therefore, provides all the guarantees that can
be had for a plan of Union being adopted by the Imperial Parliament,
advised, during the passage of the Act, by able and intelligent repre-
sentatives of all parties while it is under consideration."

Dr. Tupper moved the Resolution of April 10th as
extracted from the Journal of that date.

In seconding the resolution Mr. Archibald said, among
other things, of the effect of the Quebec Scheme on the
provinces:-
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"the old altars remain-the worshippers have still the same faith, but in
the metropolitan cathedral, or to borrow a figure from the Presbyterian
church, in the National Assembly, will be those who have the care of
all the churches. Therefore, while we leave intact the government of the
country, all we do is to have these matters which are of common and
general concern transferred to the General Legislature."

Debate proceeded for several days, during which several
new adherents to the cause of Confederation declared
themselves. None of the speeches made contain any-
thing material to the present enquiry except the follow-
ing:-

Attorney-General Henry:-
" When we went to Charlottetown we found that, owing to the opposi-

tion both of New Brunswick and P. E. Island, the smaller Union was
impracticable. Not a word was said about Union with Canada until it
was found that Union of the Maritime Provinces could not be brought
about. I may add that the question of legislative union of the Maritime
Provinces was again brought up at the Quebec Convention. Canada and
Nova Scotia urged that union but gentlemen representing the two prov-
inces named would not consent to that union."

April 17/66.-Mr. S. Campbell moved an amendment to
the Resolution of the Provincial Secretary. It was lost 18
to 31 and the Resolution was carried 31 to 19.

The Session ended May 7th, 1866.

1867

NOVA SCOTIA
PARLIAMENTARY DEBATES

4TH SESSION, 23RD PARLIAMENT

(Opened March 16th, 1867. Closed May 7th, 1867)

March 16/67.-There was a reference to Confederation
in the Speech from the Throne as extracted from the
Journals.

March 16/67.-The address in reply to the Speech from
the Throne contained the following paragraph:-

"9. We have learned with deep satisfaction that the efforts to effect
a satisfactory Union of the British North American colonies have been so
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successful, and entertain no doubt that the best interests of all these
provinces will be greatly enhanced and that their connection with the
Crown and the Parent State will be thereby permanently secured."

March 18/67.-Mr. S. Campbell moved in amendment of
the last clause of the reply to the speech from the Throne,
as follows:-

"We regret that we are unable to perceive any grounds whereon to
reciprocate Your Excellency's congratulation upon the assumed success
of the Delegation commissioned by your Excellency under the resolution
of this House to confer with Her Majesty's Government on the subject
of the Union of the Colonies.... We deem it to be our duty to convey
to your Excellency our solemn protest against the action of the Delegates
referred to, and most distinctly to claim and demand, on behalf of Nova
Scotia, that no such measure as that proposed should have any operation
in this Province until it has been deliberately reviewed by its Legis-
lature and sanctioned by the people at the polls."

The amendment was supported on the ground that the
terms of the resolution of the last previous session did not
authorize the Delegates to go further than to arrange a
scheme of Union, which scheme ought afterwards to come
before the Parliament of the Province.

Dr. Tupper spoke at some length. Inter alia, he said-
"I have never hesitated to declare my opinion that it would have

been wise on the part of Nova Scotia to have entered into that union
under the terms propounded by the Quebec Scheme. There were many
gentlemen around me, however-many for whom I entertain great
respect-who felt that better terms should be obtained for the Maritime
Provinces than were contained in that scheme. Today I stand in the
proud position of being able to claim confidently the support of gentle-
men who were unable to give it to me before because whilst their general
principles were in favour of Union they did not consider that the scheme
of Union devised at Quebec gave to these provinces all the advantages
and consideration to which they are entitled. The position therefore,
that we occupy on this question is one of no little pride for we are able
to say that we have not only obtained everything which was granted at
Quebec, but that very important concessions have been made in the
arrangements that are now being consummated, and that all these altera-
tions are most favourable to the interests of these Maritime Provinces....
Now this whole question was put fully before the statesmen and people
of England by a gentleman second in ability to none in this country-
who is one of those who can almost make the worse appear the better
reason-who can put his views before the public in the most conclusive
manner that it is possible to place them." (Note: These references were
to Joseph Howe.) " Now, when this gentleman had exhausted months in
enunciating his views before the statesmen of the mother country, what
did Lord Carnarvon say, after full consideration of the whole question?

Lord Carnarvon said:-

'Well, it was only in April last that that Parliament' (of Nova
Scotia) 'came to a distinct resolution in favour of confederation-
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a resolution as distinct as words could express it. That resolution
empowered certain gentlemen to proceed on their behalf to England
to negotiate with her Majesty's Government. These accredited
envoys were accordingly sent and the terms have been negotiated
and embodied in this measure. It appears to me that it is not
competent for us to look behind that vote of the Nova Scotia Parlia-
ment and to enquire what other parties may be in the colony and
under what circumstances the colonial local authorities and legisla-
tures were elected. If responsible government means anything it
means this-that you not only give to a colony free institutions and
enable the inhabitants to elect their own Parliament, but you also
undertake, in matters of colonial policy, to deal only with that
colony through the legally constituted authorities. Any other view
of the case would lead us to endless difficulty.'....

But we have another construction of this resolution besides Lord
Carnarvon's. Here is the declaration not of the late Colonial Secretary
only but the Queen's Speech, in which the united Cabinet of England
give expression to their sentiments:-

'Resolutions in favour -of a more intimate union of the provinces
of Canada, Nova Scotia and New Brunswick have been passed by
their several Legislatures, and delegates duly authorized and repre-
senting all classes of colonial party and opinion have concurred in
the conditions upon which such a union may be effected in accordance
with their wishes. A Bill will be submitted to you which by the
consolidation of colonial interests and resources will give strength to
the sovereign provinces as members of the same Empire, and
animated by feelings of loyalty to the same Sovereign.'....

Proceeding, Dr. Tupper observed:-
"New Brunswick (said the hon. gentleman), has been appealed to

twice. Why is it that the people of Nova Scotia have not been allowed
to express their opinions even once? At Quebec it was agreed that the
scheme of Union should be submitted to the several Parliaments. It was
the last session of the Legislature of New Brunswick and the Government
found that they had not a majority to carry the measure. They appealed
to the people, who decided against the Government and therefore all
action in relation to the measure in this House was prevented, for every
man felt that whatever were his opinions on the subject no Union was
practicable unless New Brunswick came into it. Action was accordingly
suspended in this province until a change should take place in New
Brunswick. Subsequently the people there, having had the question fully
explained to them, reversed their former verdict and gave a large majority
for Union. When it became obvious here that lew Brunswick would
concur we submitted the question to this House."

March 19/67.-The Amendment was put and lost, 16 to
32, and the reply to the Speech from the Throne was
carried 32 to 16.
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1868

NOVA SCOTIA
PARLIAMENTARY DEBATES
These are not of any use for present purposes. The

Journals for 1868 (which see) provide a better and suffi-
cient history of the relevant events of 1868.

1869

May 12/69.-The Attorney-General spoke as follows:-
"I rise, Mr. Speaker, to perform the promises which I made to this

House on the first day of the session by laying on the table a set of
resolutions embodying the policy of the government in the present
juncture of the public affairs of this Province. It will be remembered
that this House presented a humble address to Her Majesty the Queen
praying that this country be released from Confederation with Canada,
that petitions were also presented to both branches of the Imperial legis-
lature, praying for similar relief. It is within the knowledge of every
gentleman here that this address and these petitions have been very
cooly received in Great Britain. Her Majesty the Queen, through her
Minister the Duke of Buckingham, in June, 1868, informed the people of
Nova Scotia that no relief was to be expected at the hands of Her
Majesty's Government, and referred the people of this Province for
redress to the government and legislature of Canada. The Houses of
Lords and Commons, by large majorities, distinctly refused even to make
enquiries into the grievances of Nova Scotia. Under these circumstances
I think there is scarcely a man in this Province who would advise another
immediate appeal to the Queen, her ministers, or the British Houses of
Parliament.

"With these preliminary observations, I will proceed briefly to call
the attention of the House to the fact that the Duke of Buckingham,
having placed the responsibility on Canada of conciliating the people of
this province, has done so in such a manner as to make it imperative on
the government and Parliament of Canada, if they have any regard for
what is becoming and what is first to the people of Nova Scotia, to
consent to very material modification of the political constitution of the
confederation, and also of its financial aspects. It appears that some
short time ago, at whose suggestion I am not exactly aware, a conference
took place between Mr. Rose, the finance Minister of Canada, and two
gentlemen from this Province, and the subject of the financial arrange-
ment of confederation having been discussed by them, they arrived at
certain conclusions, among which were these, that the people of this
Province had been put off with a much smaller amount of subsidy than
they were justly entitled to,-that the allowance made to the Province
of Nova Scotia was entirely insufficient to maintain the public service;
and it was admitted by these parties, and the documents relating to the
negotiations already submitted to the House exhibit the fact, that an
increase of the subsidy of eighty cents a head was justly due to Nova
Scotia. I do not intend to enter into the figures to test the accuracy of
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these calculations, but I assume that as far as they go they amount to a
distinct admission that in forming the Confederation the gentlemen from
Nova Scotia, the delegates who undertook the task -of making the arrange-
ments, were induced to accept at least one third less than Nova Scotia
was entitled to. They made that mistake at all events. We are told
that $160,000 is due to Nova Scotia in addition to the subsidy of 80 cents
a head. That, if I calculate it rightly would amount to $1.20 per head to
the population of Nova Scotia, whereas these parties agreed to accept the
inferior sum, being one third less, of 80 cents a head.

"The reasons why these resolutions were not introduced at an earlier
stage of the sessions is, that having no certainty that this additional
subsidy would be introduced into the estimates of Canada, the Govern-
ment of this Province were not in a position to come to any determina-
tion in regard to the increased allowance; but fortunately we have been
informed, and are now satisfied, that the additional subsidy has been
introduced into the estimate, and is now in process of passing through the
legislature of Canada. Consequently there remains no further reason why
the policy of the Government should not be indicated."

The resolution read as follows:-
" Whereas, His Grace the Duke of Buckingham, late Secretary of

State for the Colonies, in a despatch bearing date 4th June last, has
thrown upon the Government and Parliament of Canada, the responsi-
bility of conciliating the people of this Province and reconciling them to
Confederation,-

And, Whereas, Earl Granville, Secretary of State for the Colonies, in
a despatch of the 13th January last, probably written under the impres-
sion that sufficient time had not then been afforded the Government and
Parliament of Canada to try out the policy of conciliation with which
they were charged by Her Majesty's Ministers, has said:-

'I can hold out no expectation that Her Majesty's Government
will propose, or that Parliament will entertain, any measure for the
repeal of the Act of 1867.'

And whereas, in view of that decision of Her Majesty's Government,
it is expedient to wait such reasonable time as may be necessary for the
Canadian Government and Parliament to mature and submit measures of
relief for the pacification and conciliation of the people of this Province;

Resolved that, pending the deliberations and decision of the Cana-
dian Government, it is the duty of this House to declare:-

1st. That the expectations held out in the despatch of His Grace the
Duke of Buckingham to the Governor-General, of 4th June last, that the
Government and Parliament of Canada should relax or modify existing
arrangements relative to Taxation, the regulation of Trade and the
Fisheries which may prejudice the peculiar interests of Nova Scotia and
the Maritime portion of the Dominion, should be fully complied with;

2nd. Resolved, that this House will accept of any increase of subsidy
from the Canadian Government that may be offered, as an instalment of
the amount justly due this Province, reserving the right to demand from
said Government such further sum or sums of money as upon a full
investigation of the statistics in relation to population, public property,
and increased taxation will more fully appear.
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3rd. Resolved, that while the enforced union of Nova Scotia under
the British North America Act continues, it is the duty of the House to
seek such modifications and improvements of said Act as will make it
less burthensome and injurious to the people of this province, among
which the following are the most important:-

That the Maritime Provinces of Nova Scotia and New Brunswick
should be considered as a unit, with separate and distinct interests from
other parts of the Dominion which can only be guarded and promoted
by an increased Representation in the House of Commons, equal to the
number of members allowed to the province of Quebec, which is in the
same proportion as the existing allotment of members to the Senate.

That in the selection of members to the Senate, the Local Legis
latures of the Provinces, instead of the Federal Executive, should make
such appointments.

4th. Resolved further, and it is hereby declared, that no settlement
of the questions involved in the passing of the Act of Confederation,
either as respects its principle or its details, will be considered as final, until
after the subject has been submitted for the approval of the people."

These resolutions embody -the last claims as a Political
Party of 'the Anti-Confederates. It will be noted that
none of them are of moment to the present enquiry.

May 25/69.-The resolutions were carried, 27 to 7.

1864

ASSEMBLY JOURNALS,
NEW BRUNSWICK

3RD SESSION, 19TH GENERAL ASSEMBLY

(Feb. 16th to April 13th, 1864)

Feb. 16/64.-Extract from opening Speech from the
Throne:-

"I have received a communication from the Administrator of the
Government of Nova Scotia on the subject of the Legislative and
Administrative Union of the Provinces of New Brunswick, Nova Scotia
and Prince Edward Island. I have directed this communication to be
laid before you, and I entertain no doubt that its contents will receive
from you that attentive consideration which their importance demands."

Feb. 26/64.-The Lieut.-Governor, by message, com-
municated to the Assembly a despatch from the Adminis-
trator of Nova Scotia setting forth that the Government
of Nova Scotia proposed to submit to the Legislature
of that province a resolution authorizing the appoint-
ment of delegates " to confer with delegates who may be
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appointed by the Governments of New Brunswick and
Prince Edward Island for the purpose of arranging such
preliminaries as may be considered necessary for the Union
of the three provinces under one Government and Legis-
lature, such action to take effect only when confirmed by
the Legislatures of the three Provinces and approved by
Her Majesty the Queen."

(Same day, same message in Legislative Council.)

April 9/64.-On motion of Hon. Mr. Tilley it was-
" Resolved, That an humble Address be presented His Excellency

the Lieutenant-Governor, requesting him to appoint delegates, not to
exceed five, to confer with delegates who may be appointed by the
Governments of Nova Scotia and Prince Edward Island for the purpose
of considering the subject of the Union of the three provinces under one
Government and Legislature; such union to take effect when confirmed
by the Legislative enactments of the various Provinces interested and
approved by Her Majesty the Queen."

(Same day, same resolution carried in Legislative Council.)

April 9/64.-The Lieut.-Governor received the address
"with the utmost satisfaction " and trusted that the dele-
gates whom he would immediately appoint would be
" enabled to devise satisfactory means for accomplishing
the object with reference to which it will be their duty
to deliberate."

1865

ASSEMBLY JOURNALS,
NEW BRUNSWICK

1ST SESSION, 20TH GENERAL ASSEMBLY

(April 27th to June 8th, 1865)

April 27/65.-Extract from Opening Speech from the
Throne:-

" In compliance with the desire expressed by address from both
branches of the Legislature at the last session, I appointed delegates
to meet others appointed by the Lieutenant-Governors of Nova Scotia
and Prince Edward Island, for the purpose of considering the practic-
ability of effecting a Legislative and Administrative Union of the
Maritime Provinces of British North America. The report of these
delegates will immediately be laid before you.

" At the request of the Governor General of Canada, and with the
approbation of the Queen, I also appointed delegates to a Conference
of representatives of the British North American Colonies, held in
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Quebec in the month of October last, with a view of arranging the
terms of a Federal Union of British North America. The Resolutions
agreed to by this Conference appeared to me to be so important in
their character, and their adoption fraught with consequences so materially
affecting the future condition and well being of British America, that,
in order to enable the people of New Brunswick to give expression to
their wishes on the subject I determined to dissolve the then existing
House of Assembly. I now submit these Resolutions to your judgment."

May 5/65.-The Lieut.-Governor, by Message, com-
municated to the House "copy of correspondence con-
cerning proposals for Inter-Colonial Union, Legislative and
Federal." The correspondence is printed in full in the
Appendix to the Assembly Journal for 1865 as No. 10
thereof. It is also digested hereunder.

May 95/65.-On motion of Hon. Mr. Smith (Premier)
that-

"Whereas the Lieutenant-Governor of this Province has received
from the Lieutenant-Governor of Nova Scotia copies of Resolutions
passed by the Legislative Council and House of Assembly of that
Province, expressing a wish to renew the negotiations for a Union of
the Maritime Provinces; And Whereas it is desirable to ascertain
whether a Legislative or Commercial Union of the Provinces, on terms
advantageous to all, is practicable, therefore, the Assembly

"Resolved, that an humble Address be presented to His Excellency
the Lieutenant-Governor, requesting him to appoint Delegates, not to
exceed five, to confer with a delegation to be appointed by the Govern-
ments of Nova Scotia and Prince Edward Island on the subject of
such Union."

May 26/65.-The Address presented to the Lieut.-
Governor, who answered that he would not fail to appoint
the Delegates as requested.

May 30/65.-Debate began in Committee of the whole
"on the Message of His Excellency the Lieutenant-
Governor on the 4th day of May instant, communicating
the Resolutions adopted at a Conference of Delegates
holden at Quebec on the 10th October, 1864," and con-
tinued until June 5/65.

June 5/65.-The House resolved itself into committee
of the Whole and when the Speaker resumed the chair
the chairman of the Committee reported that the com-
mittee having the matter referred to them under their
consideration, the following Resolution was moved-
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" Whereas the House in a Committee of the Whole have had under
consideration the Resolutions of the Conference held at Quebec on the
tenth day of October last, on the subject of the proposed Confedera-
tion of the British North American Colonies; And Whereas it is the
opinion of this committee that the consummation of said Scheme would
prove politically, commercially and financially disastrous to the best
interests of this Province;... And Whereas the General Assembly of this
Province was, in the month of February last, dissolved by His Excel-
lency The Lieutenant-Governor, avowedly to obtain the decision of the
people upon the Resolutions adopted at the Conference, and now before
the House; And Whereas, at the elections consequently holden the people
of this Province clearly and unequivocally pronounced a judgment adverse
to the adoption of the said Resolutions; And Whereas this committee con-
fidently believes that Her Majesty's Government will receive with due
attention the expression of the opinion of this Province so pronounced;
And Whereas this committee has reason to fear that Her Majesty's Gov-
ernment are but imperfectly aware of the true feelings of the people of
this Province on the subject, therefore,

" Resolved, as the opinion of this committee, That a Delegation
should at once proceed to England for the purpose of making known
to the Imperial Government the views and feelings of the House and
the people of the Province on this important subject."

The chairman of the Committee of the Whole further
reported that the question was put for adopting the
Resolutions and that it had been adopted by a vote of
29 to 10.

June 7/65.-The Resolution was carried in the House,
without a division.

June 8/65.-" Mr. Gilbert, from the Committee ap-
pointed to wait upon His Excellency the Lieutenant-
Governor with an Address of this House of yesterday, for
the appointment of delegates to proceed to England . . .
reported that they had attended thereto and His Excellency
was pleased to say-He would consult his Council on the
subject of the said Address."

June 8/65.-Extract from closing Speech from the
Throne:-

"I shall not fail to transmit to Her Majesty's Government the
Resolutions which you have adopted with reference to the proposed
Federal Union of the British North American Provinces."
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APPENDIX 10 OF ASSEMBLY JOURNALS OF 1865

This Appendix consists of 53 principal documents, as
follows:-

No. 1, dated Halifax, Feb. 8/64, being the communica-
tion, by the Administrator of Nova Scotia to the Lieut.-
Governor of New Brunswick, of the desire of the Gov-
ernment of Nova Scotia for Maritime Union and of its
intention to appoint delegates to confer with delegates who
may be appointed by the other two .maritime provinces.

Nos. 2 to 13, inclusive, dated Feb. 17/64 to May 4/64
are made up of (a) communications between the three
Lieut.-Governors of the Maritime Provinces as to the
form of necessary resolutions and addresses and as to the
time for meeting and (b) reports re the same matters
to the Colonial Secretary.

No. 14 is from the Governor General of Canada to the
Administrator of the Government of New Brunswick.

"QUEBEc, 30th June, 1864.

"Sm,-I have the honour to inform you that it is the wish of the
Canadian Government to send a Delegation to attend the Conference
which it is proposed to hold this year, of gentlemen representing respec-
tively Nova Scotia, New Brunswick and Prince Edward Island, with a
view to the Union of those Provinces," &c as set out in Appendix No.
3, Nova Scotia Journals, 1865, supra.

No. 15, dated Halifax, July 12/64, expresses to Gov-
ernor General Monck the assurance of the New Bruns-
wick Government that so far as it is concerned it would
cheerfully meet the Delegation from the Canadian Gov-
ernment at the proposed Conference. The Administrator
will advise the Governor General, when aware, of the time
and place for the meeting of the Conference.

Nos. 16 to 19, inclusive, dated from July 11/64 to July
25/64, relate to the fixing of time and place for the Con-
ference. It is fixed on July 25/64 for September 1st, 1864,
at Charlottetown.

No. 19, dated July 28/64, from the Lieut.-Governor of
P. E. Island to the Administrator of the Government of
New Brunswick, encloses, "for your information, copy of
a correspondence with the Governor General of Canada."
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Enclosure No. 1 of that correspondence is No. 14 ante.
Enclosure No. 2 is as follows-

GOVERNMENT HOUSE, PRINCE EDWARD ISLAND,

25th July, 1864.

"My LoRD,-I have the honour to acknowledge Your Lordship's
despatch of the 30th ultimo," &c as set out in Appendix No. 3 of the
Nova Scotia Journals, 1865, supra.

No. 20, dated Fredericton July 28/64, Governor Gen-
eral Monck is informed by the New Brunswick Admin-
istrator of the agreed date and place of meeting.

No. 21, dated Quebec, Aug. 8/64, the Administrator's
information is acknowledged and he is informed of the
names of the "Deputation from the Government of
Canada" who will attend at Charlottetown.

No. 22, dated Fredericton, Aug. 15/64. New Bruns-
wick advises Colonial Secretary of names of its delegates.

No. 23, same place and date as No. 22, advises Nova
Scotia and P.E.I. of the names of its Delegates.

No. 24, dated Halifax, Aug. 27/64, Nova Scotia advises
New Brunswick of the names of the former's delegates.

No. 25, dated Quebec, Aug. 29/64. The Governor Gen-
eral of Canada encloses to the Lieut.-Governor of New
Brunswick, for his information, copy of a Minute of
Council of Canada of Aug. 29/64, which is set out in
Appendix No. 3 of the Nova Scotia Journals of 1865,
supra.

No. 26, dated Downing Street, Sept. 8/64 acknowledges
receipt of No. 22, ante, list of names of New Brunswick
delegates.

No. 27, dated Fredericton, Sept. 12/64 is a document
of great historical importance, in that it sheds considerable
light upon the doings of the Charlottetown Conference
whereof no minutes were kept. It is a report by the
Lieutenant-Governor of New Brunswick to the Colonial
Secretary concerning the meetings held at Charlottetown.
He was at Charlottetown during the conference, and,
naturally, received daily reports of its doing from the New

71054-6A



82

Brunswick, and other, delegates. No. 27 is extracted in
full, as follows:-

"FREDERICTON, 12th September, 1864.

Sm,--You are already aware that during the Spring of the present
year Addresses were presented to me and to the Lieutenant-Governors
of Nova Scotia and Prince Edward Island by the Legislative bodies of
the different provinces, respecting the appointment of Delegates who
might confer together upon the expediency of effecting an immediate
Legislative and Administrative Union of the Maritime Provinces of
British North America. It was subsequently settled that the Delegates
should meet at Charlottetown, in Prince Edward Island, on the 1st instant.

According to this arrangement the delegates of the three Provinces
met at Charlottetown on the day appointed. Their meeting, however,
took place under circumstances which had been by no means foreseen
at the time when the Conference had been first resolved on.

You are aware that in the month of June a ministerial crisis took
place in Canada, which led to the formation of a Cabinet the Members
of which, among other things, pledged themselves to propose a plan
for the Federal Union of the whole of the British North American
Provinces. The Canadian Government accordingly suggested that an
opportunity should be afforded them, during the meeting at Charlotte-
town, of stating the nature of their plans before the Delegates there
assembled. The Government of Canada were informed that no objection
could be entertained to an unofficial communication of their views, but
that as the Delegates were appointed solely for the purpose of considering
the proposed Legislative Union of the Lower Provinces it would not
be competent for them officially to discuss the larger and more novel
proposal now made by Canada.

Availing themselves of the opportunity thus afforded for unofficially
communicating the scheme which they had prepared, and for discusing
its merits, nearly all the Members of the Canadian Cabinet appeared at
Charlottetown on the morning of the 1st September. The avowed and
formal object -of the Conference thus became in fact subsidiary to one
of wider scope and greater importance.

I had been requested to visit Charlottetown at this time, and as
I have long taken a warm interest in the Legislative and Administrative
Union of the Lower Provinces, I willingly repaired there, and have now
the honour to report to you the views entertained on this subject, and
on that of a Federal Union, by the Members of the Conference who,
as you are aware, comprise the leading men of the existing Government
and also of the opposition in each of the three Provinces.

The Delegates from Nova Scotia were unanimous in favour of an
immediate Legislative and Administrative Union of the Lower Provinces,
but were divided in opinion as to the advantages to be derived from
the adoption of any wider scheme. Those from this Province were not
all quite so warm in their advocacy of the Legislative Union as those
from Nova Scotia; but, though some doubt or hesitation might exist
on the part of individuals, no dissent was expressed from the opinion
in its favour entertained by a majority of their colleagues. Those
from Prince Edward Island were almost without exception hostile to
the original proposal of a Legislative Union which the Conference were
assembled to consider, but appeared not disinclined to the adoption of a
Federal Union with Canada, provided their separate institutions were
maintained as now existing.
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I had also a good deal of conversation with the Canadian Ministers,
and ascertained the nature of the scheme of Federation which had been
discussed by the Canadian Cabinet. This scheme appeared to involve
as a preliminary the entire union of the three Maritime Provinces. It
was proposed, on this being effected, that Upper Canada, Lower Canada
and the Maritime Province should each possess a local Legislature, the
powers of which should be carefully restricted to certain local matters,
to be specified and defined by the Act establishing the confederation,
whilst all general legislation should be dealt with by, and all undefined
powers reside in, a central Legislature, which should in fact be not
only a Federal Assembly charged with the consideration of a few topics
specially committed to its care, but the real Legislature of the Country,
the Local Assemblies being allowed to sink to the position of mere
Municipalities. I need hardly remark on the importance of the distinc-
tion between a Federal system where all powers except those specially
conceded are retained by the Provincial Legislatures, and one where
all powers are vested in the central body, except such as are explicitly
conferred upon the Local Assemblies.

I enquired whether the Local Legislatures according to this plan
were to be not only inferior to, but under the control of the central one,
and liable to have their attributes and constitutions altered and modified
by it from time to time, or whether, within their own limits, they were
to be entirely independent and unsusceptible of further change except
through the agency of an Act of the Imperial Parliament. On this
subject the response was not very clear. A wish appeared to exist to make
the central authority supreme, but it seemed to be regarded as impossible
to effect this at present.

Whilst, however, these views are held by at all events some Members
of the Canadian Government, I am bound to state that they are not
those generally entertained, nor do they harmonize with the interpretation
usually affixed to the word "Federation" in these Provinces.

A " Federal Union " in the mouth of a Lower Canadian usually
means the independence of his Province from English and Protestant
influences. In the mouth of an inhabitant of the Maritime Provinces
it means the retention of the machinery of the existing local Executive
Government, the expenditure within each Province of the revenue raised
from it, except a quota to be paid towards Federal expenses, and the
preservation of the existing Legislatures in their integrity, with the
somewhat cumbrous addition of a central Parliament to which the con-
sideration of some few topics of general interest is to be confided under
restraints prompted by a jealous care for the maintenance of Provincial
independence.

It is my duty, however, to inform you, sir, that I am perfectly con-
vinced that the more popular idea which I have just now sketched,
will be gradually adopted, in order to render the passage of some scheme
of Federation more feasible. This has already, as I am informed, been
to some extent the case.

Since my departure from Charlottetown I understand the project
of the immediate Union of the Lower Provinces, which alone the
Delegates were empowered to discuss, and which then appeared certain
of adoption, has gradually drifted out of sight, and that they have since
been occupied in the discussion of a Federal Union, of the nature referred
to in the preceding paragraph, by which each Province, as now existing,
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would retain its virtual independence. But on this point you will doubt-
less receive fuller information from Sir Richard MacDonnell, as the
Conference has adjourned from Prince Edward Island to Halifax.

I have, &c.,
(Signed) ARTHUR H. GORDON.

No. 28, dated Fredericton, Sept. 22/64, is also very
important, as disclosing that the scheme of Confederation
subsequently adopted at Quebec was, to a large extent,
discussed and practically decided at Charlottetown, Hali-
fax, Fredericton and Saint John (doubtless, with constant
communication between the governments concerned, nearly
the whole of the government of Canada being present at
the Conference and at Halifax, Fredericton and Saint John)
before the delegates who met at Quebec were even selected
or appointed. The document-another report by the Lieu-
tenant-Governor of New Brunswick to the Colonial Secre-
tary-now follows-

FREDERICTON, 22nd September, 1864.

Sm,-In my Despatch of the 12th instant I stated that the Conference
of Delegates appointed to consider the Union of the Lower Provinces had
adjourned from Charlottetown, in Prince Edward Island, to Halifax. The
delegates have since removed to Saint John, and on the 15th instant
reached Fredericton, still accompanied, as they have been throughout
their journeyings, by the Canadian Cabinet. From hence they returned
to Saint John, where they separated, with the intention of meeting again
at Quebec on the 10th proximo.

It is not, however, to chronicle the rambles of this ambulatory Con-
ference that I now address you, but to convey to you such further infor-
mation as I have been able to collect with respect to the probable results
of its deliberations.

As I anticipated, the Union of the Lower Provinces appears to be for
the present totally lost sight of in the consideration of the larger scheme
now proposed, and the apprehensions which I expressed in my Despatch
of 12th instant have been realized, for the principle that the Lower
Provinces should enter the Federation as three separate and independent
bodies was, with little apparent reluctance, conceded by the Canadian
Ministers, when it became evident that a persistence in the idea that the
Legislative Union of the Lower Provinces should form a preliminary to
the subsequent Federal Union was likely to endanger the success of the
latter scheme.

The discussions of the Conference were for the most part conducted
in a conversational and informal manner. Two subjects, however, were,
I understand, debated at some length, in more elaborately prepared
speeches. These subjects were-the composition and mode of election of
the Legislative Council, and the authority from which appointments to
the local judiciary should emanate.

With regard to the former subject less difference of opinion was
found to exist than I should have anticipated. It was agreed that the
Federal Legislative Council should consist of 60 members, 20 from Upper
Canada, 20 from Lower Canada and 20 from the Maritime Provinces. It
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was generally desired that the members of this body should be nominated

for life by the Crown, and with hardly an exception the elective principle,
as applied to the Legislative Council was decidedly condemned. The
system of nomination is on the whole, perhaps, the best feasible mode of
appointment. The very best mode of selection would, in my opinion, be
that of election for life by a very highly qualified constituency-but in
this case a perpetual agitation would probably be kept alive for the
reduction of the qualification. In my opinion, however, the mode of
selection is far less important than the retention of the seat for life when
once obtained. The possession of a seat for life tends to encourage an
honest freedom of thought, speech and action on the part of members of
the Upper House, and it is in this character of comparative independence
that one of the main uses of the Legislative Council is to be found.

With respect to the appointment of the judges a very animated dis-
cussion took place and I am informed that one of the Delegates made an
extremely effective speech on the subject. He showed that were the
Federation established, and the Local Legislatures consequently deprived
of much of their present importance, there would be less temptation than
now exists for leading members of the Bar to enter into the field of local
politics. Those who wished to enter public life at all would naturally
look to the Federal Legislature as the scene of their labours, and if the
Local Governments were allowed to appoint judges to be selected from
their own supporters in the Local Assemblies the Bench might be speedily
filled with men who would fail to command the respect of those prac-
tising before them. He, therefore, strongly urged that the appointment
of all the judges should be vested in the Central Government, and urged
the adoption of some measure which should entirely remove these apoint-
ments from the influence of party politics. On the other hand, consider-
able reluctance to adopt this view was, I learn, exhibited by some Mem-
bers of the Conference.

With regard to the important question of the attributes to be
assigned to the respective Legislatures and Governments, there was a
considerable divergence of opinion.

The result of the discussion roughly appears to be the following
apportionment of subjects as those to be dealt with by the General and
Local Legislatures respectively.

To the Federal Legislature is given the control of-
Trade,
Currency,
Banking,
General Taxation,
Interest and Usury Laws,
Insolvency and Bankruptcy,
Weights and Measures,
Navigation of Rivers and Lakes,
Lighthouses,
Sea Fisheries,
Patent and Copyright Laws,
Telegraphs,
Naturalization,
Marriage and Divorce,
Postal Service,
Militia and Defence,
Criminal Law,
Inter-Colonial Works.
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The Local Legislatures are to be entrusted with the care of-

Education (with the exception of Universities),
Inland Fisheries,
Control of Public Lands,
Immigration,
Mines and Minerals,
Prisons,
Hospitals and Charities,
Agriculture,
Roads and Bridges,
Registration of Titles,
Municipal Laws.

As I have already observed, it is proposed that the Conference
should meet again at Quebec, on the 10th proximo, and I suppose that
some decision will then be adopted as to the constitution of the Local
Legislatures and the Local Executive Governments, a subject which has
only been touched on with great hesitation and treated with the utmost
vagueness.

I have, &c.,
(Signed) ARTHUR H. GORDON.

No. 29, dated Quebec, Sept. 23/64. The Governor
General of Canada transmits to the Lieut.-Governor of
New Brunswick an approved Minute of Council of Canada
and in conformity with it invites the Lieut.-Governor to
name a deputation to represent his Province at a Confer-
ence to be held at Quebec, on Oct. 10/64, " to digest a
scheme for the practical realization of the idea " of a
Union of all the British North American Colonies, which
scheme " may be submitted as embodying the joint
opinions of the Governments of the several Provinces to
the Secretary of State for the Colonies, with a view to
obtaining Her Majesty's sanction for legislation on the
subject."

The Minute of Council dated Sept. 23/64 is set out in
Appendix No. 3 of Nova Scotia Journals for 1865, supra.

Nos. 30 to 35, inclusive, dated Oct. 7/64 to Nov. 1/64,
relate to the appointment of New Brunswick Delegates,
named thereby, the reporting of the appointments to the
Governor General of Canada and the Colonial Secretary,
the latter's authorization of the appointments and his
acknowledgment of despatches informing him that they
had been made.
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No. 36, dated Quebec, Nov. 12/64. The Governor
General of Canada transmits to the Lieutenant-Governor
of New Brunswick a copy -of the Quebec Resolutions,
certified and signed by E. P. Tach6, Chairman of the
Conference, and informs the Lieutenant-Governor that he
has transmitted the like to H.M. Secretary of State for the
Colonies and to the Lieutenant-Governors of Nova Scotia
and Prince Edward Island and the Governor of New-
foundland.

No. 37, from the Governor General of Canada to the
Colonial Secretary, dated Nov. 7/64, is the same lengthy
despatch as that from Quebec of Nov. 7/64 set out in
Appendix No. 3 to the Nova Scotia Journals of 1865,
supra.

No. 38, from the Colonial Secretary to Governor General
Monck, dated Downing Street, Dec. 8/64, is the same
lengthy communication in reply to No. 37, as the Despatch
of the Colonial Secretary of Dec. 8/64 which is set out in
Appendix No. 3 to the Nova Scotia Journals for 1865,
supra.

No. 39, from the Governor General to the Lieut.-
Governor of New Brunswick, dated Quebec, Dec. 23/64,
is the same despatch as that of the same date set out in
Appendix No. 3 to the Nova Scotia Journals for 1865,
supra.

No. 40, dated Fredericton, Jan. 9/65. The Lieut.-
Governor of New Brunswick acknowledges receipt of No.
23 and will put it before his advisers. When advised " as
to the steps which, in their opinion, may be best calcu-
lated to give effect to the resolutions of the Quebec Con-
ference " he will again address the Governor General.

No. 41, dated Fredericton, Jan. 23/65. The Lieut.-
Governor of New Brunswick advises the Governor
General-

" I have now accordingly to inform your Lordships that it is my
intention, with the advice of my Executive Council, immediately to
dissolve the existing Legislature of this Province, and that the new
Parliament will be summoned to meet towards the end of the month of
March, when the question of the Confederation of the British North
American Provinces will be immediately submitted for their considera-
tion."
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No. 42, dated Quebec, Jan. 30/65. The Governor
General -of Canada transmits, for the information of the
Lieutenant-Governor of New Brunswick, copy of the
Resolution (with copy of Quebec Resolutions attached)
which is to be moved in both Houses of the Canadian
Legislature re Union of the British North American Prov-
inces. (The resolution is in the same terms as that set
out in Appendix No. 3 to the Nova Scotia Journals for
1865, supra.)

No. 43, dated Fredericton, Jan. 30/65. The Lieutenant-
Governor of New Brunswick transmits to the Governor
General of Canada copy of Report of Proceedings of the
Charlottetown Conference on Maritime Union. (This
Report is in the same terms as that set out in Appendix
No. 3 to the Nova Scotia Journals for 1865, supra.) The
Lieutenant-Governor explains that-" The greater scheme
for the federation of the whole of British North America
renders the further consideration of this plan at present
unnecessary." He adds that-" There was a great
unanimity of opinion among the Delegates as to the
facility with which the Legislative Union in question might
have been accomplished, and I cannot but regret that it
does not form a part of the more extended scheme or was
not adopted as a preliminary to it."

No. 44, dated Downing Street, Feb. 27/65. The Colonial
Secretary acknowledges receipt of No. 43 and its enclosure.

No. 45, dated Quebec, Feb. 27/65. The Governor
General transmits to the Lieut.-Governor of New Bruns-
wick copy of the Address to the Queen, adopted by the
Legislative Council of Canada, praying that a measure be
submitted to the Imperial Parliament "for the purpose of
uniting the Colonies of Canada, Nova Scotia, New Bruns-
wick, Newfoundland and Prince Edward Island in one
Government, with provisions based on the Resolutions
which were adopted at a Conference of Delegates from
the said Colonies held at the City of Quebec on the 10th
day of October, 1864."

No. 46, dated Quebec, March 20/65. The Governor
General transmits to the Lieut.-Governor of New Bruns-
wick copy of the same Address mentioned in No. 45, as
now adopted in the Legislative Assembly.
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No. 47, dated Fredericton, Feb. 27/65. This is a long
despatch from the Lieut.-Governor of New Brunswick to
the Colonial Secretary, principally concerning the pro-
posed Intercolonial Railway, the terms of which are not
at present of interest.

No. 48, dated Downing Street, March 18/65, in reply to
No. 47 is of some interest. The Colonial Secretary writes
as follows-

"I have to acquaint you that Her Majesty's Government have
expressed their cordial approval of the Proceedings of the Conference at
Quebec and have engaged that if, as they hope, the Provincial Legisla-
tures sanction the scheme of the Conference, they, on their part, will
submit to the Imperial Parliament the measures which may be neces-
sary for carrying that scheme into effect. Of the Resolutions adopted by
the Conference the 68th provides that the General Government shall secure
without delay the completion of the Inter-Colonial Railway. Her Majesty's
Government have understood that Resolution, with reference to the cor-
respondence which had previously passed with the Governments of the
several Provinces; while, therefore, they have entered into no new stipu-
lations on the subject, they have by no means excepted the 68th Resolu-
tion from the general approval which they have expressed of the entire
scheme, or from the engagements respecting it to which I have referred.
What steps it may be proper hereafter for Her Majesty's Government to
take in pursuance of this engagement cannot be stated positively until it
shall be known what course has been taken by the Provincial Legislatures
and until Her Majesty's Government shall have received the communica-
tions which they hope to receive from persons deputed by the Governor
General to give to Her Majesty's Government the benefit of their counsel
upon the various measures necessary for carrying the Resolutions of the
Conference into effect."

No. 49, dated Fredericton, March 27/65. The Lieut.-
Governor of New Brunswick encloses to the Colonial Sec-
retary a copy of the Report of the Delegates appointed to
attend the Quebec Conference. He comments-" Though
dated November 15th, it was only delivered to me last
Saturday."

The New Brunswick Report is very brief. It merely
states the names of all the delegates, the name of the Chair-
man and the names of the secretaries and that the Confer-
ence had agreed upon a series of Resolutions of which a
copy is submitted. The Nova Scotia Report (for which see
Appendix No. 3 to the Nova Scotia Journals for 1865.
supra), is dated Dec. 5/64 and gives more details. It was
received by the Lieut.-Governor of Nova Scotia on Dec.
6/64.
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No. 50, dated Government House, P. E. Island, April
6/65. The Lieut.-Governor of P. E. Island encloses to the
Lieut.-Governor of New Brunswick copy of an Address to
the Queen from the Legislative Council and House of
Assembly of P. E. Island, praying that Her Majesty do not
assent to any Act or measure founded on the Quebec Reso-
lutions or otherwise " that would have the effect of uniting
Prince Edward Island in a Federal Union with Canada or
any other of Her Majesty's Provinces in America."

No. 51, dated Fredericton, -April 4/65. The Lieut.-
Governor of New Brunswick asks the Governor General of
Canada to explain a discrepancy between the wording of
Resolution No. 24 of the Quebec Conference as appearing
in the copy of the Quebec Resolutions as forwarded Nov.
12/64 and the wording of that Resolution as laid before the
Canadian Parliament and transmitted by the Governor
General to the Lieut.-Governor on Jan. 30/65.

No. 52, dated Halifax, April 10/65. The Lieut.-Gover-
nor of Nova Scotia transmits to the Lieut.-Governor of
New Brunswick copy of a resolution submitted by the Nova
Scotia government to the Nova Scotia Legislature April
10/65, " and suggesting the resumption of negotiations for a
legislative Union of the Maritime Provinces, on the ground
that there appears no immediate prospect of carrying out a
general confederation of all the British North American
Provinces." The writer adds that-

"The Result of the elections in New Brunswick is regarded here as
conclusively terminating, for the present, all discussion of that project
in Nova Scotia, because no Federal Union of this Province with Canada
is feasible so long as New Brunswick declines to form part of such
Federation. In the meantime there is no reason for regarding a Union
of the Maritime Provinces, or even of Nova Scotia and New Brunswick
alone, as being less conducive now to the general convenience and good
government of those Provinces than it would have been if carried out
in accordance with the resolutions of last session. This Government,
therefore, anticipates under the special circumstances of the case, an
increased desire on the part of New Brunswick to effect that more limited
union which identity of interests and race, combined with close neighbour-
hood, had, from the first, pointed out as a step mutually advantageous."

(The Resolution enclosed is set out as carried April 24th,
1865 in the extracts, supra, from the Nova Scotia Journals
of 1865.)

No. 53, dated Fredericton, April 18/65. Acknowledges
receipt of No. 52, which will be put before the Lieut.-Gov-
ernor's advisers.
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1866

ASSEMBLY JOURNALS
NEW BRUNSWICK

2ND SESSION, 20TH GENERAL ASSEMBLY
(March 8th, 1866, to April 16th, 1866)

AND

1ST SESSION, 21ST GENERAL ASSEMBLY
(June 21st, 1866, to July 9th, 1866)

March 8/66.-The Opening Speech from the Throne
contained the following-

" I have received Her Majesty's commands to communicate to you
a Correspondence on the affairs of British North America which has
taken place between Her Majesty's Principal Secretary of State for the
Colonies and the Governor General of Canada; and I am further directed
to express to you the strong and deliberate opinion of Her Majesty's
Government that it is an object much to be desired that all the British
North American Colonies should agree to unite in one Government.
These papers will immediately be laid before you."

March 8/66.-The Address in Reply to the Speech from
the Throne contained the following-

" The correspondence which has taken place between Her Majesty's
Principal Secretary of State for the Colonies and the Governor General
of Canada on the affairs of British North America, when laid before
us will receive due attention, and the opinion expressed by Her Majesty's
Government will command that respect and attention which is due to
suggestions emanating from so high a source; but in any scheme for a
Union of the British North American colonies which may be proposed
it is, in the opinion of this House, absolutely essential that full protection
should be afforded to the rights and interests of the people of this
Province, and no measure which fails to obtain these objects should be
adopted."

March 12/66.-Want of confidence motion moved, on
the paragraph (4) of the Speech from the Throne, which
dealt with Fenian invasions.

April 13/66.-The want of confidence motion had been
debated on a number of occasions, the Address in Reply
to the Speech from the Throne had not been carried, and
on this day-

" The Honourable Mr. Smith announced to the House that the
Members of the Executive Government had, on Tuesday the 10th
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instant, tendered to His Excellency the Lieutenant-Governor their
Resignation of Office, and that His Excellency had on the evening
of the 12th been pleased to accept the same."

April 16/66.-The House met on this day, when the
Lieut.-Governor, by his closing Speech from the Throne,
stated-

"I have deemed it necessary, in the present condition of public
affairs, immediately to prorogue the present session of the Provincial
Parliament."

May 9/66.-The Parliament was dissolved by Proclama-
tion of the Lieut.-Governor and general elections ensued.
A pro-Confederation Government was returned to power.

1866

1ST SESSION, 21ST GENERAL ASSEMBLY

June 21/66.-The Opening Speech from the Throne con-
tained the following-

"The Address of the Legislative Council to Her Majesty, the
Queen, on the subject of the Union of the British North American
Provinces, agreed to during the last Session, was duly transmitted by me
to England to be laid at the Foot of the Throne, and I am commanded
to inform you that Her Majesty has been pleased to receive the same
very graciously.

"The adoption and the reception by me for transmission to Her
Majesty of this Address led to events which rendered it in my opinion
expedient to dissolve the then existing General Assembly. I have now
much satisfaction in resorting to your assistance and co-operation at the
earliest possible moment, although I regret that it should be necessary
to call you together at a period of the year* which must, I fear, render
your assembling a matter of much personal inconvenience to some among
you.

" Her Majesty's Government have already expressed their strong and
deliberate opinion that the Union of the British North American
Provinces under one Government is an object much to be desired. The
Legislatures of Canada and of Nova Scotia have formed the same judg-
ment."

June 21/66.-The reply to the Address was moved
immediately. It promised cordial co-operation in any
measure proposed to accomplish Confederation.

June 23/66.-The paragraphs of the Address in Reply
to the Speech from the Throne concerning Union of the
British North American Provinces were adopted by a vote
of 27 to 7, and the remaining paragraphs adopted without
division.
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June 95/66.-Message from the Lieut.-Governor with
copies of correspondence on the subject of the Union of
the British North American Provinces.

The correspondence is to the following effect.

1. The Lieut.-Governor on May 22/65 had transmitted
to the Colonial Secretary a memorandum of his Executive
Council at their request concerning the proposed scheme
of a Confederation of the British North American Colonies.
The Memorandum was as follows-

" Our attention has been recently attracted by a statement in the
London Times Newspaper to the effect that the Confederation Scheme
of the British North American Provinces is progressing favourably. We
entertain no doubt that Your Excellency's Reports to the Colonial Office
have placed Mr. Cardwell in possession of the real state of the public
mind on that subject; but as we are anxious that no doubt should exist
in the minds of the English Government as to the present state of this
question, we would request Your Excellency at once to inform the
Secretary of State for the Colonies how entirely the scheme has been
rejected by the people of this Province and that we have strong reasons
to believe and do believe that, with the exception of a party in Halifax,
the Legislature and people of Nova Scotia are, if possible, still more
opposed to the project than those of New Brunswick. The House of
Assembly in Prince Edward Island, as Your Excellency is aware, has
rejected it almost unanimously and the House of Assembly of Newfound-
land resolved to postpone the consideration of it until after their next
election; and we venture the opinion that Canada is the only Province
in British America favourable to the scheme."

The Memorandum was signed with the names of all the
Members of the Executive Council.

2. The Lieut.-Governor had, on June 5/65 transmitted to
the Colonial Secretary the Resolution proposed in the
Assembly on May 30/65 by Hon. J. Cudlip. (This is sub-
stantially the same as that already noted as carried in Com-
mittee of the Whole House on June 6/65.)

3. The Lieut-Governor had on June 6/65 transmitted to
the Colonial Secretary a copy of a Memorandum from the
Executive Council relative to an alteration said to have
been made after signature in the text of the 24th Resolution
agreed upon at the Quebec Conference, and relative to cor-
respondence with signatories concerning their knowledge
of and consent to such alteration and requesting the Lieut.-
Governor to secure a list of the signatories to the Quebec
Resolutions, before as well as after the alteration was made.
Copies of letters from all six New Brunswick signatories of
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the Quebec Resolutions, addressed to the Provincial Sec-
retary of New Brunswick, accompany the Memorandum
of Council. There is also a Despatch from Governor-
General Monck to the Lieut.-Governor of New Brunswick,
dated June 12/66, stating that he has received, by
Despatch of June 6/66, the preceding correspondence and
will put it before his Executive Council in a short time.

4. The Lieut.-Governor had on June 10/65 transmitted
to the Governor General of Canada copy of a Resolution
adopted by the Legislative Council of New Brunswick con-
cerning the securing of a copy of the Quebec Resolutions
authenticated in the mode provided by the 72nd Resolu-
tion, for the purpose of shewing the names of the Members
of the Conference who signed such Resolutions.

5. The Lieut.-Governor had on June 20/65 transmitted
to the Colonial Secretary information that on June 5/65
the Assembly had adopted 27 to 10 the Resolution which
is set forth above as having been carried in Committee on
that day and in the Assembly, without division on June 7th.
He reported that in pursuance of the Resolution the Hon.
A. J. Smith, Leader of the Government, and the Hon. J. C.
Allen, Attorney-General, had been appointed Delegates to
proceed to England.

6. The Lieut.-Governor communicated to the Assembly
a Despatch dated Downing Street, 24th June, 1865, from
the Colonial Secretary to him. The despatch is the same
as that set out in Appendix No. 10 to Nova Scotia Journals,
1866, supra.

The Colonial Secretary's Despatch contained two en-
closures, the first being a copy of a Report of a Committee
of the Executive Council of Canada, approved March
24/65, recommending that four Members of that Council
(Macdonald, Cartier, Brown and Galt/ do proceed to Eng-
land to confer with Her Majesty's Government " Upon the
proposed Confederation of the British North American
Provinces and the means whereby it can be most speedily
effected," and to confer upon four other subject matters.
The second enclosure was a copy of a Despatch of the
Colonial Secretary, dated Downing Street, June 27, 1865
to Governor General Monck informing the latter (with
relation to the first enclosure, above mentioned,
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" that several conferences have been held between the four Canadian
Ministers who were deputed, under the Minute of your Executive Council
of March 24 to proceed to England to confer with Her Majesty's Gov-
ernment on the part of Canada, and the Duke of Somerset, the Earl
de Grey, Mr. Gladstone and myself, on the part of Her Majesty's Gov-
ernment. On the first subject referred to in the Minute that of the
Confederation of the British North American Provinces, we repeated on
the part of the Cabinet the assurances which had already been given of
the determination of Her Majesty's Government to use every proper
means of influence to carry into effect without delay the proposed
confederation. . . . The Canadian Ministers in conclusion said that
they hoped it would be understood that the present communications did
not in any way affect or alter the correspondence which had already
passed between the Imperial Government and the Governments of the
British North American Provinces on the subject of the Inter-Colonial
Railway. To this we entirely agreed."

7. The Lieut.-Governor had on July 15/65 reported to
the Colonial Secretary that he had communicated to the
Executive Council of New Brunswick (and also caused to
be printed in the Gazette) the Colonial Secretary's
Despatch of June 24th (see above) and he had at the same
time transmitted to the Colonial Secretary a copy of a
Minute of that Executive Council, dated July 12/65 with
relation to that Despatch, in the following terms-

" To His Excellency, the Honourable Arthur Hamilton Gordon,
C.M.G., Lieutenant-Governor and Commander in Chief of the Province
of New Brunswick.

"May it please Your Excellency-
"The Executive Council in Committee have had under consideration

a Despatch from the Secretary of State for the Colonies, dated 24th June,
lately communicated to them by Your Excellency. From the language
of this Despatch it would be natural to infer that it related to some
scheme for effecting an entire Legislative and Administrative Union of
the British North American Provinces which has not yet been made
public; but words used in the concluding paragraph, taken in connection
with various other circumstances lead the Committee to conclude that
it is intended to refer to the Resolutions in favour of a Federation of
the various Provinces of British North America, agreed to by the
Canadian Parliament at its last session. These Resolutions have already
been submitted to the people of New Brunswick at the time and in the
manner which the advocates of the scheme themselves selected. The
Legislature was dissolved and the people were enabled to pronounce
their decision on this most important subject in the regular constitutional
mode, and, after ample consideration, refused by an overwhelming
majority to adopt the scheme, not because it was novel, as Mr. Cardwell
has been led to suppose, but because they were unable to discover
anything in it that gave promise of either moral or material advantage
to the Empire or to themselves; or that afforded a prospect of improved
administration or increased prosperity.

" The spirit of loyalty which has always animated the people of
New Brunswick, and of which they have on many occasions given proof,
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is still as ardent as ever; and whenever it becomes necessary they are
prepared to place all their means and resources at the absolute disposal
of the Imperial Government; but they cannot believe that the con-
templated confederation would either increase their strength or render
it more available.

"A large majority of the people of this Province are opposed to
any closer political connection with Canada than that afforded by the
tie of a common allegiance to the British Crown, and consider that such
a Union would have a decided tendency to weaken that dependence
on the British Empire which they highly prize, and would lead to the
neglect and injury of their local interests, in which opinion the Com-
mittee believe that the people of the other Maritime Provinces fully
concur; but even those who desire a Union must fail to discover in the
Resolutions adopted at Quebec any provision whatever for the accom-
plishment of a fusion which, in the words of Mr. Cardwell's Despatch
would unite in one Government all the British North American Provinces
and form a Province uniting in itself all the population and all the
resources of the whole.

"The Committee, of -course, cannot suppose that the British Govern-
ment share the ignorance with regard to the history and character of
the Federal scheme which appears to prevail among the British public,
and which induced the 'Times' newspaper of the 20th June to observe
that 'the two Canadas have put aside their ancient jealousies and are
ready to meet in a common Legislature,' in apparent forgetfulness of
the fact that they have so met for the last five and twenty years, and
very probably without any consciousness on the part of the writer of
the article that the jealousies between the Canadas, said to have been
put aside, are avowedly the cause of the late proposal, and that its
authors, in the event of its failure, are pledged to restore to Upper and
Lower Canada a great measure of the local independence surrendered
by them in 1840.

" The Resolutions agreed to by the leading Canadian politicians
in the month of June, 1864, as the basis of the formation of the existing
Cabinet, and adopted solely under the pressure of the local exigencies,
contain the statement that 'on consideration of the steps most advisable
for the final settlement of sectional difficulties the remedy must be sought
in the adoption of the Federal principle' and provide that if such
negotiations were unsuccessful they would be 'prepared to pledge them-
selves to legislation during the next session of Parliament for the purpose
of remedying existing difficulties by introducing the Federal principle
for Canada alone.'

"It is perfectly clear that the ' existing difficulties' were the motive
and groundwork of the scheme, and that the federal union was only
sought as a means of separating the Canadas-a separation which the
Canadian Government are pledged in all events immediately to effect-
a fact which perhaps sufficiently accounts for the eagerness with which
they seek to force its immediate adoption upon unwilling communities,
for they are well aware that, did the plan avowedly contemplate only
the separation of the Canadas, it would be impossible even speciously
to present it to the Imperial Government as in any manner a scheme of
union.

" Mr. 'Cardwell is perfectly right in supposing that the views and
wishes of Great Britain are entitled to great weight, and they will ever
be received with respectful attention in this Province; but the Com-
mittee feel certain that if there be one view, with regard to the Colonies,
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which is more clearly and distinctly held than another by Her Majesty's
Government and the people of England, if there be one wish on their
part with respect to which there can be neither hesitation nor doubt,
it is that the people of this Province, and of others enjoying, through
the wise liberality of England, Parliamentary institutions and free self
government should act in reference to their own affairs as seems to
themselves most consistent with their duty to their Sovereign and most
conducive to their own interests.

"To confer on this Province a right of self government would have
been mockery if, in consequence of its claims to deference as a protector,
the wish of the mother country was in -all cases to be followed whenever
expressed, whatever the opinion of those to whom the power of judging
has been solemnly entrusted by the Sovereign and Legislature of Great
Britain, and who, being on the spot and fully conversant with the
subject, considered themselves not unable to judge with respect to their
own affairs. When a wish is expressed by Her Majesty's Government
it will be received with that deference which is due to suggestions
emanating from so high a source, and will be considered with an anxious
desire to meet the views of Her Majesty's advisers; but if such views
should unfortunately not coincide with the views of those on whom
alone the responsibility of action in the Province falls, the Committee
feel assured that Her Majesty's Government will expect and desire that
the Government of this Province should act according to their own
convictions of right, and in conformity with the sentiments of the people
they represent."

"Council Chamber, July 12, 1865."

(The Minute of Council is signed by all the Members thereof.)

8. The Lieut.-Governor communicated to the Assembly
a Despatch dated Downing Street, Aug. 4, 65, from the
Colonial Secretary, in answer to the former's Despatch of
July 15/65 to the latter. The Colonial Secretary, apart
from a single laconic comment of a general character,
noticed only one paragraph of the Minute in Council. He
wrote as follows-

" It might, perhaps, have been well that that portion of the executive
Council who are in New Brunswick should have allowed the communica-
tion made to the Colony by Her Majesty's Government to be generally
known and considered before they returned so decided a reply. The first
paragraph of the Minute seems to me to require no other notice than the
observation that my despatch enclosed for the information of the Legis-
lature of New Brunswick the record of what had passed between Her
Majesty's Government and the Ministers of Canada on the subject of
confederation, and it was therefore impossible for anyone to misunder-
stand the reference or to suppose that it applied to another and a
different scheme. Notwithstanding, therefore, your Despatch and its
enclosures, I still confidently anticipate that the serious consideration of
the Province of New Brunswick will be given to the earnest and friendly
suggestions which, on the part of Her Majesty's Government, it has
been my duty to convey to them through you."

71054-7A
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9. The Lieut.-Governor communicated to the Assembly
a Despatch dated Downing Street, July 28, 1865 from the
Colonial Secretary as follows-

"I have the honour to acknowledge the receipt of your Despatch of
the 20th June reporting that, in pursuance of the Resolution of the
House of Assembly, the Honourable A. J. Smith, President of the Council,
and the Honourable J. C. Allen, Attorney-General had been appointed
Delegates on behalf of New Brunswick to represent to Her Majesty's
Government the views and feelings of the House and the People of that
Province, on the subject of the Union of British North America. Having
had the honour to confer with these gentlemen I have answered them in
entire accordance with the Despatches I have addressed to you, explain-
ing the views of Her Majesty's Government on the subject of confedera-
tion. I also observed to the deputation that, as regards an union of the
Maritime Provinces, Her Majesty's Government can give no countenance
to any proposals which would tend to delay the confederation of all the
Provinces, which they are so desirous to promote, and can only aid in
the promotion of a closer union between Nova Scotia and New Bruns-
wick if that closer union be ancillary to and form part of the scheme for
general union."

10. The Lieut.-Governor communicated to the Assembly
a despatch dated Downing Street, November 24/65, of the
Colonial Secretary to him. The despatch is in the same
terms as that of the same date set out in Appendix No. 10
of the Nova Scotia Journals, 1866, supra.

11. The Lieutenant-Governor had on March 14/66 en-
closed to the Colonial Secretary
" a copy of a paragraph of the Address which has this day been agreed
upon by the Legislative Council of this Province in answer to my Speech
at the opening of the Session, from which you will perceive that that body
have expressed a strong and decided opinion in favour of an Union of the
British North American Provinces."

The paragraph was as follows-
" The correspondence on the affairs of British North America, which

Your Excellency announces will immediately be laid before us by com-
mand of Her Majesty, will receive at our hands that careful and respect-
ful attention due to matters emanating from so high a source, and be
considered with an anxious desire to meet the wishes of Her Majesty's
Government, being fully convinced that an Union of the British North
American Colonies will strengthen the ties which bind them to the
mother country, and be consistent with the true interests and prosperity
of this Province."

The Colonial Secretary, on March 31/66 acknowledges receipt of the
foregoing which he had " perused with much satisfaction."

12. The Colonial Secretary had on April 12/65 communi-
cated with the Lieut.-Governors as follows-



99

[Note that this Despatch appears printed in the Journal
of 1866 out of chronological order. It relates to the elec-
tions of 1865.]

"DOWNING STREET,

12th April, 1865.

"SIR,-I have received by this mail your two Despatches of the 27th
March. The first informs me that the elections for the Legislative
Assembly have terminated and that nine members have been elected
favourable to the scheme of confederation, twenty-eight unfavourable
and four doubtful, and that the members of your Executive Council
have resigned their offices. It thus appears that the Scheme adopted by
the Conference at Quebec, and approved by Her Majesty's government
on the ground, among others, that it was eminently calculated to render
easier and more effectual the provisions for the defence of the several
provinces, is likely to be rejected in New Brunswick . . . It will be the
duty of Her Majesty's Government to review, in all its bearings, the
question of confederation, after the several provinces shall have had the
opportunity of expressing their sentiments upon it through their respective
Legislatures. In the meantime it will only be right for New Brunswick
to bear in mind that if the views which you have now expressed are
to be regarded as sound, New Bruncwick, as a separate Province, appears
to be able to make no adequate provision for its own defence, and to
rest in a very great degree upon the defence which may be provided for it
by this country. It will, consequently, be likely to appear to your Advisers
reasonable and wise that, in examining the question of the proposed
Union, they should attach great weight to the views and wishes of this
country, and to the reasons on which these views and wishes have been
based."

13. The Lieut.-Governor had on April 9/66 enclosed to
the Colonial Secretary an Address to the Queen from the
Legislative Council of New Brunswick, a copy of the Reso-
lution which preceded it and " of the Speech made by me,
when the President, who was accompanied by the whole
House, placed the Address, in my hands for transmission
to Her Majesty."

The Address was as follows-

" Most Gracious Sovereign-We, Your Majesty's most faithful and
loyal subjects, the Legislative Council of New Brunswick, in Provincial
Parliament assembled, humbly approach Your Majesty with the convic-
tion that a Union of all Your Majesty's British North American Colonies,
based on the Resolutions adopted at the conference of Delegates from
these several Colonies held at Quebec on the 10th day of October, 1864,
is an object highly to be desired, essential to their future prosperity and
influence, and calculated alike to strengthen and perpetuate the ties which
bind them to Your Gracious Majesty's Throne and Government, and
humbly pray that Your Majesty may be graciously pleased to cause a
measure to be submitted to the Imperial Parliament for the purpose of
thus uniting the Colonies of Canada, Nova Scotia, New Brunswick, New-
foundland and Prince Edward Island into one Government."

71054--7A
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The Resolution was as follows-
" Resolved, as the opinion of this Committee, That a Union of all the

British North American Colonies, based on the Resolutions adopted at the
Conference of Delegates from the several Provinces held at Quebec on the
tenth day of October, 1864, is an object highly to be desired, essential to
their future prosperity and influence, and calculated alike to strengthen
and perpetuate the ties which bind them to the mother country; and
further Resolved, as the opinion of this Committee, That the Legislative
Council should concur in any measure which may be necessary to carry
such a Union into effect."

14. The Lieut.-Governor had, on April 6/66 enclosed to
the Governor General a Resolution of the Legislative
Council of New Brunswick repeating the request contained
in their Resolution adopted June 8/65, forwarded June
10/65 and acknowledged June 12/65 with a promise to
supply the information (as to signatories of the Quebec
Resolutions). The information had not been received.

15. The Colonial Secretary informed the Lieut.-Governor
by despatch of April 28/66 that the Address of the Legis-
lative Council had been laid before the Queen who was
pleased to receive it very graciously.

June 26/66.-Hon. Mr. Fisher moved as follows-
" Resolved That an humble address be presented to His Excellency the

Lieutenant-Governor, praying that His Excellency will be pleased to
appoint Delegates to unite with delegates from the other Provinces in
arranging with the Imperial Government for the Union of British North
America upon such terms as will secure the just rights and interests of New
Brunswick, accompanied with provision for the immediate construction of
the Inter-Colonial Railway; each Province to have an equal voice in such
Delegation, Upper and Lower Canada to be considered separate Provinces."

June 27/66.-Hon. Mr. Smith moved an amendment to
add at the end of the proposed Resolution-

" That no Act or measure for such Union shall have force or effect in
New Brunswick until it shall be approved by the Legislature or People of
this Province."

June 30/66.-The Amendment put and lost, by 8 votes
to 31. The Resolution put and carried by 31 votes to 8.

July 8/66.-Mr. Smith moved, in substance, that it was
desirable that the opinion of the House in reference to the
Quebec Scheme should be expressed for the information
and guidance of the delegates in the preparation of any
measure for the Union of British North America, therefore
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Resolved as the opinion of the House, that no measure
for such Union should be adopted which does not contain
provisions

1. For an equal number of Legislative Councillors for
each Province;

2. That they reside in the Province for which appointed;

3. That the number of Representatives in the Federal
Parliament be limited;

4. That a Court be erected to interpret the Constitutional
Act;

5. That New Brunswick be exempt from taxation for
Canals in Upper Canada or for payment of any money for
Mines, Minerals or Lands in Newfoundland;

6. That the 80 cents per head be payable on the actual
population, as it increases;

7. That each of the Maritime Provinces have the right
to at least one Executive Councillor in the Federal Govern-
ment;

8. That the Inter-Colonial Railway be commenced before
any increase of taxation should be in effect within New
Brunswick.

Hon. Mr. Fisher moved to expunge the Resolution and
substitute a Resolution that sound policy and a due regard
to the interest of this Province require that the Delegates
should be left unfettered by any expression of opinion other
than that already given by the People and their Repre-
sentatives.

July 4/66.-Mr. Fisher's amendment put and carried 31
votes to 8.

July 7/66.-Copy of correspondence between the Lieut.-
Governor and the late Executive Council laid on the Table
of the House. It is very lengthy. It commences with a
communication from the Executive Council to the Lieut.-
Governor, dated April 7/66. From this it appears that
the Legislative Council having Addressed the Queen in
favour of a Union of all the British North American
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Colonies, and presented their Address to the Lieut.-Gover-
nor to be transmitted to England, he answered as follows-

" I will immediately transmit your address to the Secretary of State
for the Colonies in order that it may be laid at the Foot of the Throne.

" Her Majesty the Queen has already been pleased to express a deep
interest in the Union of Her North American Dominions, and will, no
doubt, graciously appreciate this decided expression of your opinion.

" I rejoice to believe that the avowal of your desire that all British
North America should unite in one Community under one strong and
efficient Government cannot but tend to hasten the accomplishment
of this great measure."

The Executive Council objected that they ought to have
been consulted as to the terms of the Reply, which was " a
distinct and emphatic approval "( of the proceedings of
the Legislative Council) " the responsibility of which your
advisers are unwilling to assume." They gave reasons at
length. A correspondence ensued. The Lieut.-Governor
vigourously sustained the rectitude of his conduct. On
April 13th the Smith Government resigned. The cor-
respondence extends from page 202 to 220 of the New
Brunswick Assembly Journals of the year 1866.

July 7/66.-Papers tabled on resignation of the late
Executive Council, Dissolution of the Assembly and Gen-
eral Elections. They shew that the Smith Government
was defeated and that Mr. Wilmot formed a new Govern-
ment of which Mr. Tilley became a member.

July 9/66.-Extract from closing Speech from the
Throne-

"It is my intention, in accordance with the wishes of the House of
Assembly, shortly to appoint Delegates who, in conjunction with Dele-
gates from the other Provinces of British America, will arrange with
Her Majesty's Government the details of an Act which, as requested by
the Address of the Legislative Council to Her Majesty the Queen,
adopted in April last, will be introduced into the Imperial Parliament
for the purpose of effecting the desired Union."
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1867

ASSEMBLY JOURNALS
NEW BRUNSWICK

2ND SESSION, 2 1sT GENERAL ASSEMBLY

(Begun 11th May, 1867. Ended 17th June, 1867)

May 11/67.-Extract from opening Speech from the
Throne-

"In conformity with the address of the House of Assembly, Dele-
gates were appointed to proceed to England to unite with Delegates
from Canada and Nova Scotia in arranging with the Imperial Govern-
ment for the Union of British North America.

" I congratulate you upon the successful manner in which those gentle-
men discharged the important and delicate mission confided to them. I
will direct the papers connected with the subject to be laid before you.

"Her Majesty the Queen, with that earnest solicitude for the welfare
of -all her subjects which she has always evinced, having been graciously
pleased to assent to the Act for the Union of Canada, Nova Scotia and
New Brunswick, in which the immediate construction of the Inter-Colonial
Railway was secured, I feel assured that the people of this Province, ever
distinguished for their loyalty, will cheerfully unite in giving effect to
the provisions of that Act, and that under Providence it will be pro-
ductive of lasting benefit to New Brunswick."

May 13/67.-Reply to Address carried.

May 15/67.-The same presented and accepted.

May 22/67.-Report of Delegates on Union of British
North American Colonies to Lieut.-Governor laid on Table.
(see hereunder.)

June 5/67.-Proclamation of Union, dated May 22/67
(with names of Senators of Dominion set out therein)
laid on Table.

June 17/67.-Extract from Closing Speech from the
Throne-

" Her Majesty the Queen (as you are aware) has been graciously
pleased to issue a Proclamation uniting Canada, Nova Scotia and New

Brunswick on the first of July next; and I anticipate that great
advantages will accrue to this Province from the change which will be
inaugurated on that day, in its position as a portion of the British
Empire."



104

REPORT OF DELEGATION TO ENGLAND, 1866-1867

(The contents of this Report, excepting the date and
the introductory words and the signatures of the dele-
gates and the statement that the Hon. P. Mitchell and
the Hon. J. M. Johnson were late in sailing, are precisely
the same as those of Appendix No. 19, Nova Scotia
Assembly Journals of 1867, supra.)

The date of the Report of the New Brunswick Delegates
is 8th May, 1867. In the case of Nova Scotia it is 18th
March, 1867.

New Brunswick delegates alone signed the New Bruns-
wick report and Nova Scotia delegates alone signed the
Nova Scotia report.

1865

JOURNALS OF

LEGISLATIVE COUNCIL OF
NEW BRUNSWICK

1ST SESSION, 20TH GENERAL ASSEMBLY
(April 27th, 1865, to June 8th, 1865)

May 13/65.-The Lieut.-Governor by message laid before
the Legislative Council a despatch from the Lieut.-Governor
of Nova Scotia with copies of two resolutions on Maritime
Union, adopted, one by the Legislative Council and the
other by the Assembly, the first having been adopted with
a preamble and the second in the same terms after the
word " Resolved " but without the preamble, which read
" Whereas under existing circumstances an immediate
Union of the British North American Provinces has become
impracticable &c." (The text is the same as set out in the
extracts from the Nova Scotia Journals, which see.)
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1866

JOURNALS OF

LEGISLATIVE COUNCIL OF
NEW BRUNSWICK

2ND SESSION, 2 0TH GENERAL ASSEMBLY
(Begun March 8th, 1866. Ended April 16th, 1866)

AND

(1sT SESSION, 2 1ST GENERAL ASSEMBLY)
(Begun June 21st, 1866. Ended July 9th, 1866)

March 8/66.-Speech from the Throne. (See extracts
from Assembly Journals.)

March 14/66.-The Reply to the Speech, which was
carried, contained the following:-

"The Correspondence on the affairs of British North America, which
your Excellency announces will be immediately laid before us by com-
mand of Her Majesty, will receive at our hands that careful and respect-
ful attention due to matters emanating from so high a source, and be
considered with an anxious desire to meet the wishes of Her Majesty's
Government, being fully convinced that a union of the British North
American colonies will strengthen the ties which bind them to the Mother
Country, and be consistent with the true interests and prosperity of this
Province."

April 4/66.-" Copies of Correspondence with the Secre-
tary of State for the Colonies, on the subject of the Union
of the British North American Provinces " laid on the
Table. [For text see correspondence &c. included (up to
April 4/66) under date June 25/66 Journals of the
Assembly. The correspondence was not brought before the
Assembly until the next Parliament, after general elections
and a change of government.]

April 6/66.-
"Pursuant to the Order of the Day, the House was put into Com-

mittee of the Whole to take into further consideration His Excellency
the Lieutenant Governor's Speech at the opening of the Session. The
Hon. Mr. Seely took the Chair. After some time the House was resumed.
The Chairman reported that the Committee had gone into consideration
of the said Speech and had passed two several resolutions, which they
recommend to the adoption of the House. The Chairman further reported
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that on the question whether the said Resolutions should severally pass the
Committee divided as follows:-

Content (names) 13; non-content (names) 5.
So they passed in the affirmative."
" Ordered, That the Report be received."
" The said Resolutions were then read by the Clerk as follows:-

Resolved, as the opinion of this Committee, That a Union of all
the British North American Colonies, based on the Resolutions adopted at
the Conference of Delegates from -the several Provinces held at Quebec
on the tenth day of October, 1864, is an object highly to be desired,
essential to their future prosperity and influence, and calculated alike to
strengthen and perpetuate the ties which bind them to the Mother
Country; and further

Resolved, as the opinion of this Committee, That the Legislative
Council should concur in any measure which may be necessary to carry
such a Union into effect."

" On the question whether the said Resolutions should be adopted
the House divided as follows:-

Content (names) 13; non-content (names) 5.
"So it passed in the affirmative."

The following Address was then moved and seconded:-

" To the Queen's Most Excellent Majesty.

Most Gracious Sovereign,

We Your Majesty's faithful and loyal subjects, the Legislative Council
of New Brunswick, in Provincial Parliament 'assembled, humbly approach
Your Majesty with the conviction that a Union -of all Your Majesty's
British North American Colonies, based on the Resolutions adopted at
the Conference of Delegates from these several Colonies held at Quebec
on the tenth day of October, 1864, is an object highly to be desired, essential
to their future prosperity and influence, and calculated -alike to strengthen
and perpetuate the ties which bind them to Your Gracious Majesty's
Throne and Government, and humbly pray that Your Majesty may be
graciously pleased to cause a measure to be submitted to the Imperial
Parliament for the purpose of thus uniting the Colonies of Canada, Nova
Scotia, New Brunswick, Newfoundland and Prince Edward Island into
one Government.

On the question whether 'the same should be adopted-It was passed
in the affirmative; whereupon it was-

"Resolved, That an humble Address be presented to His Excellency
the Lieutenant Governor, praying that His Excellency will be pleased to
transmit the Address of this House to Her Most Gracious Majesty, on the
subject of the Union of Her Majesty's British North American Colonies,
that the same may be laid at the Foot of the Throne.

" Ordered that the Honorable Messieurs Botsford and Mitchell be a
Committee to wait upon His Excellency with the said Address."

April 7/66.-(It was on motion Resolved that the Com-
mittee appointed to present the Address passed on the 6th
be relieved from that duty and that the Address be pre-
sented by the Whole House.)
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"At three o'clock the House proceeded to the Government House
with their Address in reference to the Address to Her Most Gracious
Majesty on the subject of the Union of the Colonies.

"And being returned-
"The Honorable Mr. Saunders reported, that His Excellency had

been pleased to receive the same, and to return an answer thereto, of
which he had received a copy, which he read; and it was again read by
the Clerk, as follows:-

" Mr. President, and Honorable Gentlemen of the Legislative Council,
" I will immediately transmit your Address to the Secretary of State

for the Colonies, in order that it may be laid at the foot of the Throne.
" Her Majesty the Queen has already been pleased to express a deep

interest in the closer Union of Her North American Dominions, and will,
no doubt, graciously appreciate this decided expression of your opinion.

" I rejoice to believe that the avowal of your desire that all British
North America should unite in one community, under one strong and
efficient Government, cannot but tend to hasten the accomplishment of
this great measure."

April 9/66.-Dissent was recorded with reasons, by five
members, to the passing of the Address to the Throne, and
the Resolutions. The reasons were the rejection of the
Quebec Resolutions at a general election in March, 1865,
the passing of a resolution against Confederation in the
Assembly in May, 1865, the fact that the Address prays
for the application of force against an unwilling people
and the unwisdom of the Legislative Council's setting itself
up against the House of Assembly and the people.

April 16/66.-The Lieut.-Governor by Message tabled
correspondence-His Despatch of March 14/66 enclosing
to the Colonial Secretary copy of the Legislative Council's
reply to the Address and the Colonial Secretary's answer
of March 31/66 that he had "perused with much satis-
faction the paragraph of the Address. ... expressing the
strong opinion of the Legislative Council in favour of the
Union of the British North American Provinces."

April 16/66.-The Lieut.-Governor prorogued the House.
[The Smith Anti-Confederate Government had resigned
some days before in protest against the Lieut.-Governor's
action concerning the Legislative Council's open espousal
of Confederation and approval of the Quebec Resolutions]
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1865

NEW BRUNSWICK ASSEMBLY
DEBATES

The objections to confederation as propounded by the
Anti-confederate speakers were these-

The Provinces would be reduced by the Quebec Scheme
to the level of mere municipalities.

New Brunswick-indeed the Maritime Provinces-would
be submerged by Canada.

The financial clauses of the Quebec Scheme were inade-
quate for New Brunswick's needs.

The provisions as to the building of the Intercolonial
Railway were unsatisfactory.

The delegates who agreed upon the Quebec Scheme were
not, but ought to have been, authorized by Parliament,
instead of being appointed by the Crown, without Parlia-
mentary authority.

Hon. Mr. Hathaway, a former member of the Tilley
(Pro-confederate) cabinet, speaking in the Assembly on
June 1st, 1865, as a member of the Smith (Anti-confed-
erate) cabinet, shed some light on the reason why Tilley
(who had only four or five of a majority) chose, early in
1865, to go to the country before attempting to carry the
Quebec Resolutions. He said:-

"If the government of which I was a member had been sufficiently
strong to have carried that measure through the House they would have
done so . . . On the evening of the day when I first saw these resolu-
tions we were summoned to meet and discuss them for the purpose of
carrying out the arrangements which had been entered into; after looking
at those resolutions I went in next morning to the Executive Council
and told my colleagues that I met them for the last time and went home
and wrote out my resignation . . . There was no such intention or
determination on the part of the Government to dissolve the House. It
was not dreamed of until it was made known that I intended to resign."

Notes of Hon. Mr. Smith's Speech

(N. B. Assembly June 1/65)

The delegates to Quebec were unauthorized. They should
have had legislative authority. They should not have gone,
"or if they went upon the invitation of the Governor General they should

have gone and listened to the proposition and returned before pledging
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themselves to use all their power, with all the agency the Government
could wield, to sustain this scheme . . . It was concocted in Canada.
I will call Mr. Galt to show how it originated . . . He says:

'The circumstances under which the Government found itself the
last session of Parliament were these: One Government had resigned
from inability to obtain Parliamentary support enough to govern the
country. Another, of which he (Mr. Galt) was a member, had been
defeated by a majority of two; and it did not appear possible to form
any government under which any material difference in this respect
could have been produced . . . This consideration' (Brown's suggestion
that a basis be found on which a -common platform could be raised)
'resulted in an undertaking on the part of the Government, into which
the Hon. 'George Brown and two other gentlemen representing the
Liberal Party of Upper Canada had entered, to address themselves
to the preparation of a measure that would partake of a federal character
as far as necessary with respect to local measures, while it would preserve
the existing Union in respect to measures common to all; that they
would endeavour, if necessary, to strike out a Federal Union for Canada
alone; but that at the same time they would attempt, in considering
a change in the Constitution of the country, to bring the Lower Provinces
in under the same bond, as they were already under the same sovereign.
It was highly proper that before touching the edifice of Government
that had been raised in Canada they should address the statesmen of
the Lower Provinces and try to induce them to form a common system.
If it were found impossible to have a Legislative Union of all the
British American Provinces, then they could reserve to the local Govern-
ments of the several Provinces the control of such subjects as concerned
them, while the rest should be committed to the care of the General
Government . . -'

Mr. Smith proceeded to say-

"When this question first came up I asked for information on the
subject but official etiquette forbid its being known to the people of
this country until after it had been shown to Her Majesty the Queen,
and we were indebted to Mr. Palmer, of Prince Edward Island, for the
details of the Scheme. These delegates kept back this information, but
called an assemblage of the people in St. John and condescended to tell
them what they -had done for them but would not allow them to see
the agreement by which their country was sold."

The Speaker also discussed "direct taxation," the Inter-
colonial Railway and the "Veto by Canada on our legisla-
tion" under the 51st Quebec Resolution. He urged that
the Legislatures were to become mere Municipalities and
that Maritime manufacturing would be swamped by Cana-
dian goods.
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1867

NEW BRUNSWICK ASSEMBLY
DEBATES

2ND SESSION, 21sT GENERAL ASSEMBLY

(Begun May 11th, 1867. Ended June 17th, 1867)

May 11/67.-The Address in reply to the Speech from
the Throne was moved in the usual terms, closely following
the words of the Address. The mover said, inter alia, that-

"When our delegates left to enter upon their arduous duties there
were doubts in the minds of many, even of their friends, whether they
would be able to obtain any material alterations in the Quebec Scheme.
But it will be found that great advantages have been secured beyond
our most sanguine expectations."

Mr. Smith, Leader of the Opposition, did not move an
amendment. He said-

"This scheme of Confederation has been carried, and the people of
the country have affirmed the principle, therefore it is our duty to submit.
The British Government (sic) have passed the Act and it becomes us all
to yield obedience to it and do the best for our country that we can
under the circumstances." . . . "If the Provincial Secretary's advice
had been taken we would have had the Quebec Scheme. There have
been some changes made in it. Who are entitled to the credit of these
changes? Was it those who undertook to justify all its provisions? It
must be the opposition, for the Government were in favour of the
Quebec Scheme."

He mentioned the change made as to selection of the first
Senators. They must have been from the provincial Legis-
lative Councils under the Quebec Scheme. The Provision
had been changed. Also,
"under the Imperial Act we get fifty thousand pounds more than we
were to get under the Quebec Scheme."

Per Wilmot (Hon.) p. 101 N. B. Assembly Debates for
1867.

"In the old Quebec Scheme the judges of the County Courts for
Western Canada alone were to be a charge upon the general revenue.
When the question came up for discussion before the delegates I made
a proposition that . . . they should be extended to other parts of the
Dominion and it was agreed by the delegates that they should be so
extended.

Speech of Hon. Mr. Wilmot--
"We have not now got the Quebec Scheme. When the election was

run it was understood that we were to get the best terms that we could.
I was in Canada in the Fall of 1865 and happened to have a conversation
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with the members of the Canadian Government. The Hon. George
Brown then authorized me to say to Mr. Smith and my colleagues in
the then Government that they were prepared to re-open the question
of Union and meet the reasonable demands of New Brunswick. I
endeavoured to persuade my hon. friend from Westmorland (Mr. Smith)
to re-open that question and he knows what the result was. He refers
to me as having changed my opinion. There has been an immense
number of people in New Brunswick who have changed their opinions
in the same way and have -cast an overwhelming vote to re-open the
question."

May 13/67.-Reply to Address adopted without division.

May 22/67.-"Copy of Report of Delegates to confer with
Imperial Government and the Government of Canada and
Nova Scotia with regard to the Union of British North
America" laid on the Table of the House.

June 5/67.-Proclamation of the Queen bringing the
British North America Act into effect laid on the Table.

June 17/67.-For Extract from the closing Speech from
the Throne see extracts from Journals.

1864

PROVINCE OF CANADA

ASSEMBLY JOURNALS
SESSION OF 1864

(Begun Feb. 19/64. Ended June 30/64)

The only reference in the Journals which is at present
relevant is the following from the Closing Speech from the
Throne. (Assembly Journals 509; Legislative Council
Journals 380).-

"The time has arrived when a constitutional problem which has for
many years agitated this province is ripe for settlement.

"It is my intention, during the approaching recess, to endeavour,
in conjunction with my ministers, to devise a plan for this purpose which
will be laid before Parliament at its next meeting.

"In releasing you from further attendance I would impress upon you
the importance of using the influence which the confidence of your fellow
subjects confers upon you to secure for any scheme which may be
proposed with this object a calm and impartial consideration both in
Parliament and throughout the country."
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1865

PROVINCE OF CANADA

ASSEMBLY JOURNALS
SESSION OF 1865

(Begun Jan. 19/65. Ended March 18/65)

The concluding paragraph of the speech from the throne
at opening of session was (see Journal for Jan. 19/65, pp.
8 and 9) as follows-

"At the close of the last session of Parliament I informed you that
it was my intention, in conjunction with my Ministers, to prepare and
submit to you a measure for the solution of the constitutional problem,
the discussion of which has for some years agitated this Province.

"A careful consideration of the general position of British North
America induced the conviction that the circumstances of the times
afforded the opportunity not merely for the settlement of a question of
Provincial politics, but also for the simultaneous creation of a new
Nationality.

"Preliminary negotiations were opened by me with the Lieutenant
Governors of the other Provinces of British North America, and the
result was that a meeting was held at Quebec, in the month of October
last, composed of delegates from those Colonies, representing all shades
of political party in their several communities, nominated by the Lieutenant
Governors of their respective Provinces, who assembled here, with the

sanction of the Crown and at my invitation, to confer with the members

of the Canadian Ministry on the possibility of effecting a Union of all

the Provinces of British North America.
"This Conference, after lengthened deliberations, arrived at the

conclusion that a Federal Union of these Provinces was feasible and
desirable, and the result of its labors is a plan of Constitution for the

proposed Union, embodied in a series of resolutions which, with other
papers relating to the subject, I have directed to be laid before you.

" The general design of a Union, and the particular plan by which

it is proposed to carry that intention into effect, have both received the

cordial approbation of the Imperial Government.
"An Imperial Act of Parliament will be necessary in order to give

effect to the contemplated Union of the Colonies, and I have been officially
informed by the Secretary of State that Her Majesty's Ministers will be

prepared to introduce a Bill for that purpose into the Imperial Parliament,
so soon as they shall have been notified that the proposal had received the

sanction of the Legislatures representing the several Provinces affected

by it.
"In commending to your attention this subject, the importance of

which to yourselves and to your descendents it is impossible to exaggerate,
I would claim for it your calm, earnest and impartial consideration.

"With the public men of British North America it now rests to
decide whether the vast tract of country which they inhabit shall be

consolidated into a State, combining within its area all the elements of
national greatness, providing for the security of its component parts and
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contributing to the strength and stability of the Empire; or whether the
several Provinces of which it is constituted shall remain in their present
fragmentary and isolated condition, comparatively powerless for mutual
aid, and incapable of undertaking their proper share of Imperial
responsibility.

" In the discussion of an issue of such moment, I fervently pray that
your minds may be guided to conclusions which shall redound to the
honour of our Sovereign, to the welfare of Her subjects, and to your own
reputation as Patriots and Statesmen."

Jan. 26/65.-(Assembly Journals, Province 'of Canada,

p. 33.)
Dorion and Laframboise moved for " copies of all

correspondence had either with the Imperial Government
or with the Governments of the different provinces of
British North America, including Columbia and Van-
couver's Island, on the subject of the proposed confedera-
tion of the said Provinces."

Jan. 27/65.-(Assembly Journals, Province of Canada,
p. 35.)

The Governor General transmits to the Assembly " a
copy of the resolutions relative to the proposed Union of
British North America, adopted by the conference of
delegates at Quebec, and copies of a correspondence on the
subject with Her Majesty's Government and the Governors
of the several Provinces." The return appears at pp. 36-48
of the Journals of the Legislative Council 1865, as follows-

"The Honorable Sir E. P. Tach6 acquainted the House that he had
a Message from His Excellency the Governor General, under his sign
manual, which His Excellency had commanded him to deliver to this
House.

The same was then read by the Clerk as follows:

MONCK.
The Governor General transmits for the information of the Honorable

the Legislative Council a copy of the Resolutions relative to the proposed
Union of British North America, adopted by the Conference of Delegates
at Quebec, and copies of a Correspondence on the subject with Her
Majesty's Government, and the Governors of the several Provinces.

Quebec, 19th January, 1865.

71054--8A
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Lord Monck to Mr. Cardwell

(Copy, No. 135.)
QUEBEc, 23rd September, 1864.

SmR,-Referring to my Despatches, No. 124, of August 26th, and
No. 129, of September 1st, I have the honor to transmit a copy of an
approved Minute of the Executive Council of Canada, requesting me to
invite the Governments of Nova Scotia, New Brunswick, Prince Edward
Island, and Newfoundland, to send Representatives to a Conference with

the Ministers of Canada at Quebec, to be held for the purpose of
considering the question of the Union of these Provinces, and to digest a
practical plan for the realization of the idea which should be submitted
for your approval.

The desire for a closer union amongst these Colonies than has hitherto

existed appears to be very generally felt, both in Canada and in the Lower

Provinces.
It appears to me that the mode of proceeding suggested in this Minute

is the only one in which the views entertained by the leading politicians

of the British North American Colonies, on this important subject, can be

brought intelligibly and in a practical form before your attention.
This course is also, I think, that which was pointed out by the Duke

of Newcastle in his Despatch to Lord Mulgrave (Nova Scotia, No. 182),
of July 6, 1862, transmitted to me for my information, on the same day,

as that which ought to be pursued in the circumstances.
I have therefore had no hesitation in complying with the request of

my Executive Council, and I have addressed identical communications-

of which I enclose a copy to the Lieutenant Governors of Nova Scotia,

New Brunswick and Prince Edward Island, and to the Governor of New-

foundland,-inviting them to nominate deputations to represent these

respective Provinces at the proposed Conference.

I have, &c.,
MONCK.

The Right Hon. E. CARDWELL, &C.

[The Despatch of the Earl of Mulgrave to the Duke of
Newcastle in 1862, above mentioned, was as follows-

DowNN STREET,

6th July, 1862.
My LORD,-

I have duly received Your Lordship's despatch, No. 47, of the 21st

of May, accompanied by a copy of a Resolution which was passed in the

House of Assembly on the 15th of April, 1861, relative to an amalgamation
of part, or all, -of the British Provinces in North America. The resolution
points out that the question might be considered either of a distinct Union

of the Maritime Provinces or of a general Union of them with Canada,
and suggests that it might be desirable, upon so important a subject, to

ascertain the policy of Her Majesty's Government, and so promote a
consultation between the leading men of the colonies.

Your Lordship explains that, for various reasons, your Government
were of opinion that it would be inexpedient to act on this resolution lost
year, but they now wish it to be brought under consideration.
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No one can be insensible to the importance of the two measures which
are alluded to: and I am far from considering that they do not form a
very proper subject for calm deliberation. They are, however, of a nature
which renders it essentially fit that, if either of them be proposed for
adoption, it should emanate in the first instance from the Provinces, -and
should be concurred in by all of them which it would affect. I should
see no objection to any consultation on the subject amongst the leading
members of the Governments concerned; but whatever the result of such
consultation might be, the most satisfactory mode of testing the opinion
of the people of British North America would probably be by means of
resolution or address, proposed in the Legislature of each Province by its
own Government.

Beyond this expression of the views of Her Majesty's Government
as to the preliminary steps which might be taken towards the decision of
this great question, I am not prepared to announce any course of policy
upon which an invitation proceeding from one only of the British North
American Provinces, -and contained in a resolution of so general and
vague a character as that which you have transmitted to me. But if a
Union, either partial or complete, should hereafter be proposed, with the
concurrence of all the Provinces to be united, I am sure that the matter
would be weighed in this country, both (sic) by the public, by Parliament
and by Her Majesty's Government, with no other feeling than an anxiety
to discern and promote any course which might be the most conducive to
the prosperity, the strength and the harmony of all the British communities
in North America.

I have the honour to be &c,
(Signed) NEWCASTLE.

The Right Hon. the Earl of MuLGRAVE, &c, &c, &c]

Copy of a Report of a Committee of the Executive Council,
approved by His Excellency the Governor General

on the 23rd September, 1864

The Committee of Council has the honor to inform Your Excellency
that the Deputation from the Executive Council who met the Delegates
from the Maritime Provinces, at Charlottetown, on the 1st instant, in
accordance with the Order in Council of the 29th ultimo, have reported
that such Conference duly met, and that the question of a Confederation
of the British North American Colonies was discussed at length, and
such progress made that it was thought desirable by the Conference that
the subject should be resumed in a formal and official manner, under the
authority of the Governments of the several Provinces.

The Committee have, therefore, the honor to advise and submit for
Your Excellency's approval, that the several Governments of Nova Scotia,
New Brunswick, Prince Edward Island and Newfoundland be invited to
appoint Delegates under the authority of the Despatch of the Secretary for
the Colonies to the Lieutenant Governor of Nova Scotia, dated 6th July,
1862, -and communicated by the Colonial Office to Your Excellency by a
Despatch of the same date, to confer with the Canadian Government on
the subject of a Union or Federation of the British North American
Provinces.

71054-8AI
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The Committee beg leave further to recommend that Quebec be
selected as the place, and the 10th of October next the time, for the
meeting, as they have ascertained that such time and place will meet the
views and convenience of the several Governments.

(Certified,) WM. H. LEE,
C. E. C.

Lord Monck to Lieut.-Governors of Nova Scotia, New
Brunswick, Prince Edward Island and Newfoundland

(Copy.)
QUEBEc, 23rd September, 1864.

Si,-I have the honor to transmit a copy of an approved Minute of
the Executive Council of Canada, respecting the proposal to hold a
Conference of Delegates from the Colonies of Nova Scotia, New Brunswick,
Prince Edward Island and Newfoundland, with the Ministers of Canada,
to consider the question of a Union of these Colonies, and to digest a
scheme for the practical realization of the idea which may be submitted
as embodying the joint opinions of the Governments of the several
Provinces to the Secretary of State for the Colonies, with a view to
obtaining his .sanction for legislation on the subject.

In conformity with the request contained in this Minute, I have the
honor to invite you to name a deputation to represent your Province in
the approaching Conference which will meet at Quebec on the 10th October.

I have, &c.,
(Signed) MONCK.

(Copy, Canada, No. 79.)
DOWNING STREET,

14th October, 1864.

My Loan,-I have the honor to acknowledge the receipt of Your
Lordship's Despatch (No. 135) of the 23rd September, reporting that you
had invited the Lieutenant-Governors of Nova Scotia, New Brunswick
and Prince Edward Island, together with the Governor of Newfoundland,
to send Delegates to Quebec to attend a Conference on the subject of the
proposed Union of the British North American Provinces.

I approve of the course Your Lordship has taken in the matter.

I have, &c.,
(Signed) EDWARD CARDWELL.

Governor VIscouNT MONCK.

Lord Monck to Mr. Cardwell
[Copy, No. 168]

GOVERNMENT HousE, QUEBEC,

November 7, 1864.

Sm,-Referring to my despatch (No. 135) of the 23rd September, in
which I have informed you that I had invited the Lieutenant-Governors
of Nova Scotia, New Brunswick and Prince Edward Island, and the
Governor of Newfoundland, to send Representatives to confer with the
members of the Canadian Government on the feasibility of effecting a
Union between the Colonies of British North America, and to my
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despatches of the 14th October (No. 151), and the 2nd November (No.
165), in which I enclosed to you the answer received to that invitation, I
have the honor to report that the several gentlemen named in the com-
munications above referred to, as representatives of those Colonies
respectively, arrived at Quebec on Monday, the 10th October, the day
named for the assembling of the Conference.

(For the full text of this despatch (which transmits the Quebec
Resolutions) see extracts from Nova Scotia Journals.)

REPORT OF Resolutions adopted at a Conference of Delegates from the
Provinces of Canada, Nova Scotia and New Brunswick, and the Colonies
of Newfoundland and Prince Edward Island, held at the City of Quebec,
10th October, 1864, as the basis of a proposed Confederation of those
Provinces and colonies.

Here follow the Quebec Resolutions.

Here follows Despatch from the Colonial Secretary to Lord Monck,
dated December 3rd, 1864. For contents see Extracts from N. S. Journals.

Honorable Arthur Gordon to Lord Monck
[Copy]

FREDERICKTON, NEW BRUNSWICK.

7th October, 1864.

My LORD,-I have the honor to inform you that, in accordance with
the request contained in your Lordship's despatch of the 23rd September,
I have appointed the Honorable S. L. Tilley, Honorable W. H. Steeves,
Honorable P. Mitchell, Honorable J. M. Johnson, Honorable E. B.
Chandler, Honorable J. H. Gray, and Charles Fisher, Esq., to be Delegates
to attend the Conference on the subject of a Federal Union of the British
North American Colonies, to be held at Quebec, on the 10th of October,
1864.

I have, &c.,
(Signed) ARTHUR GORDON.

VIsCOUNT MONCK, &C., &C., &C.

Sir R. McDonnell to Lord Monck

Here follows Despatch from the Lieut-Governor of Nova
Scotia to Lord Monck. For contents see Extracts from
N. S. Journals. (Dated at Halifax, October 3rd, 1864.)

[Copy]
GOVERNMENT HOUSE,

PRINCE EDWARD ISLAND, 6th October, 1864.

My LonD,-I have the honor to acknowledge the receipt, this day,
of your Despatch, dated 23rd September, transmitting to me, a copy of an
approved Minute of the Executive Council of Canada, respecting a
proposal to hold, at Quebec, on the 10th October, a Conference of Delegates
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from the Maritime Provinces, with the Ministers of Canada, to consider
the question of a Union of these Provinces,

Your Lordship invites me to name a deputation to represent Prince
Edward Island at this approaching Conference.

I have accordingly, with the advice of my Ministers, named the
following gentlemen, who will, I understand, proceed to-day to Quebec,
in order to be present there on the 10th instant.

The Hon. J. H. Grey, Prince Edward Island; the Hon. E. Palmer,
Attorney General, the Hon. N. H. Pope, Colonial Secretary; the Hon.
A. A. McDonald, M.L.C.; the Hon. G. Coles, M.P.P.; the Hon. T. H.
Haviland, M.P.P.; the Hon. Edward Whelan, M.P.P.

I have, &c.,
(Signed) GEORGE DUNDAS,

Lieutenant Governor.
His Excellency the VISCOUNT MONCK.

[Copy]
GOVERNMENT HOUSE, NEWFOUNDLAND,

October 4, 1864.

My LORD,-I have had the honor to receive Your Lordship's letter of
the 23rd September, with its enclosure respecting the proposal to hold a
Conference of Delegates from the other North American Colonies with
the Ministers of Canada, to consider the question of a Union of these
Colonies.

I found, on my arrival here two days ago to assume the administration
of this Government, that in anticipation of such a communication from
Your Lordship, as that which I now acknowledge, the Honorable E. P.
Carter, the Speaker, and Mr. Ambrose Shea, a Member of the Assembly,
had already been nominated on the part of this Government, and they
have already proceeded to Quebec.

I have, &c.,
(Signed) A. MUSGRAVE.

The Right Honorable VISCOUNT MoNcK, Governor General.

Feb. 3/65.-(Assembly Journals, Province of Canada,
p. 67.)

Macdonald and Cartier moved an address to Her Majesty
"praying that she may be graciously pleased to cause a
measure to be submitted to the Imperial Parliament, for
the purpose of uniting the colonies of Canada, Nova Scotia,
New Brunswick, Newfoundland and Prince Edward Island
in one Government, with provisions based on the following
resolutions, which were adopted at a conference of delegates
from the said colonies, held at the city of Quebec on the
10th October, 1864 ". (The Quebec Resolutions follow,
as adopted.)
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The Assembly Journals disclose debate on the Mac-
donald-Cartier resolution from day to day thereafter, until
Saturday morning, 11th March. Likewise the Legislative
Council Journals.

March 11/65.-(Assembly Journals, Province of Canada,
pp. 191-193.)

Resolution carried 91 to 33.
(In Legislative Council they were carried 45-15 on 20th

Feb. 1865. See Legislative Council Journals, p. 130.)

March 14/65.-Assembly Journals, Province of Canada,
pp. 198-202.)

On motion by Macdonald and Cartier for a select com-
mittee to draft an address founded on the resolution various
amendments were moved, all being lost. They were

1. For "a constitutional appeal to the people" before the
resolutions are submitted for final action to the Imperial
Parliament. Lost 35 to 84.

2. To refer the resolution to a Committee of the whole
House "in order so to amend it as to express the earnest
hope of the House that any Act founded on the resolutions
. . . will not go into operation until the Parliament of
Canada shall have had the opportunity of considering the
provisions thereof, and shall, after the next general election,
pray Her Majesty to issue Her Royal Proclamation to give
effect to the same." Lost 31 to 79.

3. To refer the resolution to a committee of the whole
House to consider the matter of Education and whether
the proposed disposition of that matter tended "to foster
and create jealousy and strife between the various religious
bodies" in Upper Canada. Lost 8 to 95.

4. That there be added at the end of the resolution the
words-"that the Roman Catholic minority of Upper
Canada be placed on the same footing as regards education
as the Protestant minority of Lower Canada under the
Local Governments of the Confederation." Lost 20 to 85.
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March 14/65.-(Assembly Journals, Province of Canada,
1865, p. 202.)

The resolution having passed for drafting of the address
to Her Majesty, Macdonald reported the address passed "on
division," in the following words:-

"We, Your Majesty's most dutiful and loyal subjects, the Commons
of Canada, in Parliament assembled, humbly approach Your Majesty
for the purpose of praying that Your Majesty may be graciously pleased
to cause a measure to be submitted to the Imperial Parliament for the
purpose of uniting the colonies of Canada, Nova Scotia, New Brunswick,
Newfoundland and Prince Edward Island in one government, with provi-
sions based on the accompanying Resolutions, which were adopted at a
Conference of Delegates from the said colonies, held at the City of
Quebec on the tenth of October, 1864. All which we, the Commons of
Canada, humbly pray Your Majesty to take into Your Gracious and
favourable consideration."

The Quebec Resolutions accompanied the Address. (Ad-
dress carried in Legislative Council Feb. 20/65. Legislative
Council Journals 130-131.)

Thereafter, on the same day, the Address was read a
second time "on division," engrossed and presented to Lord
Monck, Governor General, (see Assembly Journals 1865,
p. 209) who would "have much pleasure in transmitting it
to the Secretary of State for the Colonies, in order that it
may be presented to the Queen."

(See Assembly Journals 1865, p. 211,) and Legislative
Council Journals of 1865, p. 145). The Address was pre-
sented to the Governor General by the Legislative Council
on 23rd Feb. 1865. They were also answered as above.)

1866

PROVINCE OF CANADA

ASSEMBLY JOURNALS
SESSION OF 1866

(Begun June 8/66. Ended Aug. 15/66)

June 8/66.-The opening Speech from the Throne (p. 4,
Assembly Journals, '66) contained the following-

" The position which the great question of the Union of the provinces
of British North America has assumed is now such as to induce the
expectation that the measure will be shortly carried into effect. I there-
fore hope and believe that it will be found practicable during the present
session to adopt such proceedings as may be necessary for completing
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the details of the scheme as regards this province; and I venture to
express the confident expectation that the next Parliament which will
be held within these walls will not be confined to an Assembly of the
representatives of Canada, but will embrace those of all the colonies of
British North America." (See also Legislative Council Journals, p. 15.)

June 12/66.-(p. 20, Assembly Journals, Province of
Canada) Holton, seconded by Dorion, moved for "copies
of all correspondence with the Imperial government and
the governments of the Maritime Provinces since the last
session of the Provincial Parliament, relating to the pro-
posed Union of the British North American Provinces."

June 2O/66.-(p. 49 Assembly Journals, Province of
Canada) Return of correspondence as above. Printed as
Sessional Papers, No. 23.
Sessional Paper No. 23 of year 1866, Province of Canada

'RETURN TO AN ADDRESS

From the Legislative Assembly, dated 12th June, 1866, for Copies of all
" correspondence with the Imperial Government and the Governments
,.of the Maritime Provinces since the last Session of the Provincial
"Parliament, relating to the proposed Union of the British North
"American Provinces,"

DENIS GODLEY.
Governor's Secretary's Office.

SCHEDULE

1. Mr. Cardwell to the Administrator of the Government of Canada;
No. 159. 24th November, 1865.-Bearing of the proposed Union of the
B.N.A. Provinces on the negotiation of Commercial Treaties.

2. Governor of Newfoundland to Lord Monck. 19th February, 1866-
with Speech on opening Session.

3. Lord Monck to Governor Musgrave. 5th March, 1866-in reply to
the above.

4. Extract of a Despatch from the Governor of Newfoundland to Lord
Monck. 21st March, 1866-Proceedings in Newfoundland Legislature on
the subject of Union. (Enclosures-Resolutions; Amendment.)

5. Lord Monck to Governor Musgrave. 31st March, 1866-Acknowl-
edges the above.

6. Lieutenant-Governor of Nova Scotia to Lord Monck. 24th April,
1866-with copy of Resolution passed by both Houses-(Enclosure).

7. Lord Monck to Sir F. Williams. 8th May, 1866--acknowledges
the above.

8. Lieutenant-Governor of New Brunswick to Lord Monck. 9th
April, 1866-with Resolution and Addresses of Legislative Council-(three
enclosures).
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9. Lord Monck to Lieutenant-Governor Gordon. 16th April, 1866-
acknowledges the above.

10. Lieutenant-Governor of Prince Edward Island to Lord Monck.
22nd May, 1866-with addresses of Legislative Council and Assembly
against Confederation-three enclosures.

11. Lord Monck to Mr. Dundas. 1st June, 1866-acknowledges the
above.

As to No. 1 of the Schedule, see extracts from Nova
Scotia Journals.

Nos. 2 to 5, inclusive, relate to Newfoundland. These
are extracted below.

Nos. 6 and 7 relate to Nova Scotia. These are already
disclosed from the Journals of that province, hence they
are not extracted below.

Nos. 8 and 9 relate to New Brunswick. For the same
reason as in the -case of Nova Scotia they are not extracted
below.

Nos. 10 and 11 relate to Prince Edward Island. They
have been already, in part, sufficiently extracted.

Governor Musgrave to Viscount Monck

GOVERNMENT HOUSE, NEWFOUNDLAND,

19th February, 1866.

My LoRD,-I have the honor to forward to your Lordship a copy of a
Speech with which, on the 30th January, I opened the annual session of the
Legislature of this Colony, and the Addresses of the Council and Assembly
in reply.

I have, &c.
(Signed) A. MUSGRAVE.

His Excellency the Right Honorable VISCOUNT MONCK, &C.

EXTRACT
'The proposed Union of the British Provinces in North America

continues to engage the anxious solicitude and friendly interest of H'er
Majesty's Government. Despatches from the Secretary of State upon this
subject will be laid before you. Believing, as I do, that the abstract
advantages of Union, upon general principles, must be so obvious as to be
almost necessarily acknowledged, it would appear that any question which
may be raised can only affect the terms upon which it may be possible
equitably to accomplish such a Union as would be desirable. I am satisfied
that Her Majesty's Imperial Government, as well as the Governments of
the other Provinces, will receive and consider with courteous attention,
any proposals that you may think fit to offer on this subject. That the
completion of the Union between the other Provinces is certain, and will
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only be a matter of time and arrangement, most thoughtful persons are
convinced. It may become an affair of vital consequence to this
community not to fall into an isolated position, in the final settlement,
which cannot fail to exercise the greatest influence on the future of all
the British possessions in North America.'

The Governor General to Governor Musgrave

MONTREAL, 5th March, 1866.

Sm,-I have the honor to acknowledge, with thanks, the receipt of your
Despatch (No. 109, of February 19th), transmitting a copy of the Speech
with which you opened the Session of the Parliament of Newfoundland,
and .of the Addresses of both Houses in reply to it.

I observe with great pleasure the assent given by both Houses to the
principle of Union of the Colonies of British North America, and I trust
that means may be discovered in the course of the present year to har-
monize the views of all the Colonies as to the details of a plan for applying
the principle in practice.

I have, &c.,
(Signed) MONCK.

His Excellency A. MUSGRovE, EsQ., &c., &c., &c.
Newfoundland.

Extract of a Despatch from the Governor of Newfoundland,
to Lord Monck

GOVERNMENT HOUSE, NEWFOUNDLAND,

21st March, 1866.

I have had the honor to receive Your Lordship's despatch of the
5th instant, acknowledging mine of the 19th of February-No. 109-with
the copy of my Speech at the opening of the Legislative Session, and
the replies of the Council and Assembly.

2. Some days after the date of that despatch, Mr. Hogsett gave notice
of motion for a Committee of the whole House on the subject of Con-
federation, and of his intention to move the Resolutions which I enclose,
of which the adoption would, of course, have been tantamount to entire
rejection of the proposal of union.

When the motion of Mr. Hogsett came on for discussion, the Attorney
General, therefore, introduced the Amendment, which I also enclose, which
was passed by a vote of seventeen to seven.

For my own part I am tolerably well satisfied with the present
position of the matter.

It is much to have so decided a refusal to pronounce against the
union. In this, I think, it may be regarded that we have virtually a
concession of the principle, and if the other provinces consent to the
union, I have little doubt that it will only remain for us to settle the
terms on which Newfoundland shall unite in the measure.
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But, meanwhile, I think there might be the risk of losing ground
already gained, by pressing for further steps in this Government before
we learn that something has been accomplished in New Brunswick
and Nova Scotia.

I have the honor to be, my Lord,

Your Lordship's most obedient humble servant,

(Signed) A. MUSGRAVE.
His Excellency
The Right Honorable Viscount Monck.

Resolutions to be proposed in Committee of the Whole on
Confederation of the North American Provinces

Whereas the question of Confederation has been brought before the
people of this Colony, and the Legislature thereof, by a despatch from the
principal Secretary of State for the Colonies, bearing date, 'Downing
Street, 3rd December, 1864,' and by Resolutions adopted by the Quebec
Conference accompanying the same;

Resolved, That the circumstances of this Colony present insuperable
difficulties to the adoption by its people of the proposed Confederation;
and that the almost universal opinion of the inhabitants of Newfound-
land is opposed to an union with Canada.

Resolved, That under the constitution at present enjoyed by the
people of Newfoundland, the principle of self-government has been fully
conceded and recognized by the parent State; and, therefore, this House
cannot assent to the proposition contained in His Excellency's reply to
the Address of this House, and that 'the minor objections of this Colony
should, of necessity, give way before the pressure of the more weighty
motives of national interest,' without the essent of the people of this
Colony being first had thereto.

Resolved, That under any circumstances the conditions of the Quebec
Resolutions, as regards this Colony are, for the most part, inapplicable to
its necessities, and are not calculated to carry out the objects proposed to
be subserved by the said Resolutions.

Amendment on Resolutions proposed in Committee of the
Whole on Confederation of British North American

Provinces

Whereas this House has recently, in reply to the Speech of His
Excellency the Governor, on opening the present Session, abstained from
pronouncing any decision on the proposal for a union of the Colonies, or
on the details of that measure as regards this Colony, and considering the
present uncertain state of public sentiment on this grave question, and
being unadvised of the action thereon that may be taken or contemplated
by the other Provinces, it is
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Resolved, That whilst duly regardful of the momentous character of
this subject, and of the promise to His Excellency to give it attention, yet
as no information has been received demanding its immediate recon-
sideration, this House does not deem it expedient to enter upon its dis-
cussion with a view to any decision thereon.

The Governor General to the Governor of Newfoundland

MoNTREAL, 31st March, 1866.

Sm,-I have the honor to acknowledge, with thanks, the receipt of
your Despatch, No. 115, of the 21st instant, enclosing copies of Resolu-
tions introduced into the House of Assembly of Newfoundland, on the
subject of Confederation.

I have, &c.,
(Signed) MONCK.

The Governor of Newfoundland, &c., &c., &c.

August 11/66.-(p. 362 et seq. Assembly Journals, Prov-
ince of Canada)

Resolutions proposed "providing for the Local Govern-
ments and Legislatures of Lower and Upper Canada,
respectively, when the Union of the Provinces of British
North America is effected."

They were moved for 2nd reading by Macdonald and
Cartier.

Dorion and Holton moved to amend them by providing
so that " a constitutional appeal shall be made before these
resolutions are submitted for final action thereon to the
consideration of the Imperial Parliament. Amendment
lost 13 to 52.

Dorion and Holton then moved to amend the resolutions
so as to commit them to a Committee of the whole House
" to provide that if the General or Local Constitutions
enacted by the Imperial Parliament should involve any
departure from the Resolutions adopted by this House
such Constitutions shall not take effect until submitted for
the approval of the House." Amendment lost 8 to 55.

Resolutions read a second time.
"Resolved, That an humble address be presented to His Excellency

the Governor General, informing His Excellency that this House hath
voted an humble address to Her Majesty on the subject of the Local
Governments and Legislatures of Lower and Upper Canada, respectively,
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when the Union of the Provinces of British North America is effected, and
praying that His Excellency will be pleased to transmit the same to Her
Majesty's Principal Secretary of State for the Colonies to be laid at the
foot of the Throne." (Resolution also carried in Legislative Council on
11th Aug. 1866. See Legislative Council Journals pp. 295-300.)

August 15/66.-(Assembly Journals, Province of Canada,
p. 380.)

"The Honourable Mr. McDougall rose in his place and informed the
House that the members of the government had waited upon His Excel-
lency with the address of this House to Her Majesty on the subject of
the constitutions of the Local Governments of Upper and Lower Canada,
and that His Excellency had been pleased to say that he will not fail to
transmit the said address to the Secretary of State for the Colonies, for
presentation to Her Majesty."

1864

CONFEDERATION DEBATES
OF ASSEMBLY OF CANADA

QUEBEC RESOLUTIONS

Nos. 1 to 3 are as follows-
" 1. The best interests and present and future prosperity of British

North America will be promoted by a Federal Union under the Crown
of Great Britain, provided such Union can be effected on principles just
to the several Provinces.

" 2. In the Federation of the British North American Provinces the
System of Government best adapted under existing circumstances to
protect the diversified interests of the several Provinces and secure
efficiency, harmony and permanency in the working of the Union,--would
be a general Government charged with matters of common interest to
the whole Country, and Local Governments for each of the Canadas and
for the Provinces of Nova Scotia, New Brunswick and Prince Edward
Island, charged with the control of local matters in their respective sec-
tions.-Provision being made for the admission into the Union on
equitable terms of Newfoundland, the North-West Territory, British
Columbia and Vancouver.

" 3. In framing a Constitution for the General Government, the
Conference, with a view to the perpetuation of our connection with the
Mother Country, and to the promotion of the best interests of the people
of these Provinces, desire to follow the model of the British Constitution,
so far as our circumstances will permit."

Per Sir John A. Macdonald:
" All the great questions which affect the general interests of the

Confederacy as a whole are confided to the Federal Parliament, while
the local interests -and local laws of each section are preserved intact and
entrusted to the care of the local bodies." (p. 40, col. 1.)
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He proceeded to exemplify those " great questions which
affect the general interests of the confederacy as a whole."

See Resolution No. 29, the basis of section 91 of the
B.N.A. Act. It reads as follows-

" 29. The General Parliament shall have power to make laws for the
peace, welfare and good government of the Federated Provinces (saving
the sovereignty of England) and especially laws respecting the following
subjects ":-

Then follow 37 enumerations which include several
Dominion powers which in the British North America Act
appear in sections other than section 91. Enumeration
No. 37 is-" And generally respecting all matters of a
general character, not specially and exclusively reserved
for the Local Governments and Legislatures."

Per Macdonald:
" As -a matter of course the General Parliament must have the power

of dealing with the public debt and property of the Confederation.
Of course, too, it must have the regulation of trade and commerce, of
customs and excise." (p. 40, col. 1.) . . .

" The 33rd provision is of very great importance to the future well
being of these colonies. It commits to the General Parliament the
' rendering uniform all or any of the laws relative to property and civil
rights in Upper Canada, Nova Scotia, New Brunswick, Newfoundland and
Prince Edward Island, and rendering uniform the procedure of all or any
of the Courts in these provinces.' The great principles which govern the
laws of all the provinces, with the single exception of Lower Canada, are
the same, although there may be a divergence in details; and it is gratify-
ing to find, on the part of the lower provinces, a general desire to join
together with Upper Canada in this matter, and to procure, as soon as
possible, an assimilation of the statutory laws, and the procedure in the
courts, of all the provinces. At present there is a good deal of diversity.
In one of the colonies, for instance, they have no municipal system at
all. In another the municipal system is merely permissive and has not
been adopted to any extent. Although, therefore, a legislative union was
found to be almost impracticable, it was understood so far as we could
influence the future, that the first act of the Confederate Government
should be to procure an assimilation of the statutory law of 'all those
provinces, which has, as its root and foundation, the common law of
England. But, to prevent local interests from being over-ridden, the
same section makes provision that, while power is given to the General
Legislature to deal with this subject, no change in this respect should
have the force and authority of law in any province until sanctioned by
the Legislature of that province." (p. 41, cols. 1 & 2.)

"There are numerous subjects which belong, of right, both to the
Local and the General Parliaments. In all these cases it is provided, in
order to prevent a conflict of authority, that where there is concurrent
jurisdiction in the General and Local Parliaments the same rule should
apply as now applies in cases where there is concurrent jurisdiction in the
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Imperial and in the Provincial Parliaments, and that when the legislation
of the one is adverse to or contradictory of the legislation of the other,
in all such cases the action of the General Parliament must overrule,
6x necessitate, the action of the Local Legislature." (p. 42, col. 2.)

Macdonald, after stating his own preference for a
legislative union, said-

"But, on looking at the subject in the conference, and discussing the
matter as we did, most unreservedly, and with a desire to arrive at a
satisfactory conclusion, we found that such a system was impracticable."

Lower Canada, he said, as a minority, with a different
language, nationality and religion from the majority, was
opposed.

He went on to say-
" We found, too, that though their people speak the same language

and enjoy the same system of law as the people of Upper Canada, a
system founded on the common law of England, there was as great a
disinclination -on the part of the Maritime Provinces to lose their indi-
viduality, as separate political organizations as we observed in the case
of Upper Canada herself. Therefore, we were forced to the conclusion
that we must either abandon the idea of union altogether or devise a
system of union in which the separate provincial organizations would be
in some degree preserved." (p. 29, col. 1.)

Explaining that Maritime Province opposition to a legis-
lative union proceeded from a desire on the part of the
provinces to retain certain colonial laws, locally framed
and affecting every relation of life, such as the laws of
property, municipal and assessment laws and laws relating
to the liberty of the subject, he said-
"we found, in short, that the statutory law of the different provinces was so
varied and diversified that it was almost impossible to weld them into a
legislative union at once."

It would take years, he said, to do so. But, he proceeded-
"I am happy to state-and indeed it appears on the face of the

resolutions themselves-that as regards the lower provinces a great desire
was evinced for the final assimilation of our laws. One of the resolutions
provides that an attempt shall be made to assimilate the laws of the
Maritime Provinces and those of Upper Canada for the purpose of eventu-
ally establishing one body of statutory law, founded on the common law
of England, the parent of the laws of all these provinces." (p. 29, col. 2.)

"In the proposed constitution all matters of general interest are to be
dealt with by the general legislature, while the local legislatures will deal
with matters of local interest, which do not affect the confederation as a
whole, but are of the greatest importance to their particular sections."
(p. 30, col. 1.)
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After referring to the "State Rights" conflict which "had
much to do in bringing on the present unhappy war in the
United States" Macdonald said-

"We have given the general legislature all the great subjects of legis-
lation. We have conferred on them, not only specifically and in detail, all
the powers which are incident to sovereignty, but we have expressly
declared that all subjects of general interest; not distinctly and exclusively
conferred upon the local governments and local legislatures, shall be con-
ferred upon the general government and legislature. We have thus avoided
that great source of weakness which has been the cause of the disruption
of the United States." (p. 33, col. 2.)

He went on to say-unfortunately, in the result, in error-
"We have avoided all conflict of jurisdiction and authority, and if the

constitution is carried out, as it will be in full detail in the Imperial Act
to be passed if the colonies adopt the scheme, we will have, in fact, as I
said before, all the advantages of a legislative union under one administra-
tion, with, at the same time, the guarantees for local institutions and for
local laws which are insisted upon by so many in the provinces now, I hope,
to be united." (p. 33, (col. 2.)

Per Macdonald:
" The resolutions on their face bore evidence of compromise; perhaps

not one of the delegates from any of the provinces would have propounded
this scheme as a whole, but being impressed with the conviction that it
was highly desirable with a view to the maintenance of British power on
this continent that there should be confederation and a junction of all the
provinces, the consideration of the details was entered upon in a spirit of
compromise. Not one member of the Canadian government had his own
views carried out in all the details and it was the same with the other
delegates. But after a full discussion of sixteen days, and after the various
details had been agreed, the resolutions as a whole were agreed to by a
unanimous vote, every one of the delegates, whatever his view (as) to any
of the details, being satisfied to adopt the whole scheme as adopted by a
majority for each individual resolution, and to press it upon his own
legislature as the only practicable scheme that could be carried." (p. 15,
col. 1.)

"The proposition submitted to the House is that an address be pre-
sented to Her Majesty, praying that a bill should be passed based on these
resolutions." (p. 15, col. 2.)

"These resolutions were in the nature of a treaty, and if not adopted
in their entirety the proceedings would have to be commenced de novo."
(p. 16, col. 1.)

"The representatives of the various colonial governments, after this
treaty had been made, agreed to go home and press upon the legislatures
of their respective provinces this measure as a whole and to present in all
the colonial legislatures addresses identical in their nature to Her Majesty,
asking Her to pass an Act based upon these resolutions, such address being
an expression of the deliberate opinion of the colonies." (p. 16, col. 2.)

71054-9A
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" If any important changes are made every one of the colonies will feel
itself absolved from the implied obligation to deal with it" (the scheme as
expressed in the resolutions) as a treaty." (p. 31, col. 2.)

"He was quite satisfied that if the local legislatures asked them" (the
Imperial Government and Parliament) "to pass the scheme as it stood
they would leave us to be the best judges of our own affairs and carry the
measure through." (p. 16, col. 2.)

Brown's understanding was that-
" It sweeps away the boundary line between the provinces so far as

regards matters common to the whole people." (p. 96.)

Per Hon. Mr. Cauchon (Montmorency):
" There were part of the resolutions about which there might be some

misunderstanding and difference of opinion, as for example those clauses
by one of which it was stated that the civil laws of the country were to
be under the control of the local governments and by the other of which
the law of marriage was placed under the control of the general govern-
ment. The law of marriage pervaded the whole Civil Code, and he wanted
to know how it could be placed under a different legislature from that
which was to regulate the rest of the civil law." (p. 15, col. 2.)

[The query was not answered at the time, but at the
London Conference of 1867, whereat the Resolutions of the
Quebec Conference were reconsidered and extensively
changed and a few abandoned, "the Solemnization of Mar-
riage" was cut out of the General (now Dominion) powers
and transferred to provincial legislative jurisdiction.]
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L'UNION ST. JACQUES v BELISLE
(1874) L.R. 6 P.C. 31

Case (LORD SELBORNE, SIR JAMES W. COLVILLE, SIR BARNES

No. 1 PEACOCK, Sm MONTAGUE E. SMITH AND Sm ROBERT
P. COLLIER.)

Quebec Provincial Act intra vires under 16 of 92.
Neither Dominion nor Province appeared.
Lord Selborne delivered opinion of Board.

" The scheme of the 91st and 92nd sections is this. By the 91st
section some matters-and their Lordships may do well to assume, for
the argument's sake that they are all matters except those afterwards
dealt with by the 92nd section-their Lordships do not decide it, but
for the argument's sake they will assume it-certain matters, being upon
that assumption all those which are not mentioned in the 92nd section, are
reserved for the exclusive legislation of the Parliament of Canada, called
the Dominion Parliament; but beyond controversy there are certain other
matters, not only not reserved for the Dominion Parliament, but assigned
to the exclusive power and competency of the provincial legislature in
each province. Among those the last is thus expressed: "Generally all
matters of a merely local or private nature in the province."

Lord Selborne proceeds to say that-" Clearly this
matter " (by which he evidently means the subject matter
of the Act, being the affairs of a particular society) " is
private; clearly it is local, so far as locality is to be con-
sidered, because it is in the province and in the City of
Montreal." Next he considers whether, although the
" matter " is local and private, and therefore, prima facie,
exclusively under 92-16, anything in section 91 takes it
out of section 92 by reason of the concluding words of
section 91 which are as follows-

" And any matter coming within any of the classes of subjects

enumerated in this section shall not be deemed to come within the class
of matters of a local or private nature comprised in the enumeration of

the classes of subjects by this Act assigned exclusively to the Legislatures
of the Provinces."

The Board holds, by reason of these words that-" the
question therefore is whether this is a matter coming under
that class, 21, of Bankruptcy and Insolvency?"

Lord Selborne proceeds-
" Their Lordships observe that the scheme of enumeration in that

section is to mention various categories of general subjects which may be

5
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dealt with by legislation. There is no indication in any instance of any-
thing being contemplated except what may be properly described as
general legislation; such legislation as is well expressed by Mr. Justice
Caron when he speaks of the general laws governing Faillite, bankruptcy
and insolvency, all which are well known legal terms expressing systems
of legislation with which the subjects of this country, and probably of
most other civilized countries are perfectly familiar.... Well no such
general law covering this particular association is alleged ever to have
been passed by the Dominion. [At the time of this decision no Dominion
Act respecting Bankruptcy and Insolvency had been enacted].... "To
suggest the possibility of such a law as a reason why the power of the
provincial legislature over this local and private association should be in
abeyance or altogether taken away is to make a suggestion which, if
followed up to its consequences would go very far to destroy that power
in all cases."

Their Lordships concluded that the Act was not one
relating to Bankruptcy and Insolvency.

DOW v BLACK (1875) L.R. 6 P.C. 272

Case (SIR JAMES W. COLVILLE, THE LORD JUSTICE JAMES, THE

No. 2 LORD JUSTICE MELLISH AND SIR MONTAGUE E. SMITH.)

Decision read by Sir Jas. W. Colville.
New Brunswick Provincial Act intra vires under 16 of 92.
Neither Dominion nor Province represented.

Per Sir James W_ Colville:
" Sections 91 and 92 purport to make a distribution of legislative

powers between the Parliament of Canada and the provincial legislatures,
section 91 giving a general power of legislation to the Parliament of
Canada, subject only to the exception of such matters as by section 92
were made the subjects upon which the provincial legislatures were
exclusively to legislate.... They are of opinion that the Act cannot be
said to be a law in relation to a local work or undertaking within the
fair and reasonable meaning of these words.... The Act was merely one
which enabled the majority of the inhabitants of the Parish of St. Stephen
to raise by local taxation a subsidy designed to promote a work which
they considered to be for the benefit of their town."

Following L'Union St. Jacques v B6lisle (ante) the Board
held the Act to be " a law relating to a matter of a merely
local or private nature . . . and therefore one which the
provincial legislature was competent to pass unless its sub-
ject matter could be distinctly shewn to fall within one or
other of the classes of subjects specially enumerated in the
91st section."
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VALIN v LANGLOIS (1879) 5 A.C. 115

Case (LORD SELBORNE, SIR JAMES W. COLVILLE, SIR BARNES

PEACOCK, SIR MONTAGUE E. SMITH AND SIR ROBERT
No. 3 P. COLLIER).

Decision delivered by Lord Selborne.
Dominion Act held intra vires.
Neither Dominion nor Province represented.

Principle of the decision:
The power to impose by Dominion Act upon provincial

judges the obligation to deal with Dominion Controverted
Elections exists notwithstanding that section 92 of the
B.N.A. Act assigns to the provincial legislatures exclusive
authority over " The administration of justice in the prov-
ince and the constitution, maintenance and organization of
provincial courts, and procedure in civil matters in those
courts."

Per Lord Selborne:
"But one thing, at least is clear, that those words do not point

expressly or by any necessary implication to the particular subject of
election petitions; and when we find in the same Act another clause
which deals expressly with those petitions there is not the smallest diffi-
culty in taking the two clauses together and placing upon them both a
consistent construction. That other clause, the 41st, expressly says that
the old mode of determining this class of questions was to continue until
the Parliament of Canada should otherwise provide. It was therefore the
Parliament of Canada which was otherwise to provide. It did otherwise
provide.... If the subject matter is within the jurisdiction of the
Dominion Parliament it is not within the jurisdiction of the provincial
parliament and that which is excluded by the 91st section from the
jurisdiction of the Dominion Parliament is not anything else than matters
coming within the classes of subjects assigned exclusively to the legis-
latures of the provinces. The only material class -of subjects relates to
the administration of justice in the provinces, which read with the 41st
section, cannot be reasonably taken to have anything to do with election
petitions. There is therefore nothing here to raise a doubt about the
power of the Dominion Parliament to impose new duties upon the exist-
ing provincial courts, or to give them new powers, as to matters which do
not come within the classes of subjects assigned exclusively to the Legis-
latures of the provinces."

(Note that no enumerated Dominion power re this head
of jurisdiction appears in section 91. Legislative authority,
therefore, must have been related to the introductory words
of section 91. Section 41 does not expressly authorize the
altering legislation. It assumes that when enacted it will
be enacted under section 91. Neither does the Board raise
any question re enumerated or residuary powers, or supple-
mentary powers.)
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CUSHING v DUPUY (1880) 5 A.C. 409

Case (Sm JAMES W. COLVILLE, SIR BARNES PEACOCK, SIR

No. 4 MONTAGUE E. SMITH AND SIR ROBERT P. COLLIER.)

Decision delivered by Sir Montague E. Smith.
Appeal from Quebec Court of Queen's Bench.
Provisions of Dominion " Insolvent Act " making appeal

to Supreme Court final, thus cutting out appeals as of
right to Her Majesty, held intra vires.

Neither Dominion nor Province represented.

Per Sir Montague E. Smith:
"It was contended for the Appellant that the provisions of the

Insolvency Act interfere with property and civil rights, and was there-
fore ultra vires. This objection was very faintly urged, but it was
strongly contended that the Parliament of Canada could not take away
the right of appeal to the Queen from final judgments of the Court of
Queen's Bench, which, it was said, was part of the procedure in civil
matters exclusively assigned to the Legislature of the Province.

The answer to these objections is obvious. It would be impossible
to advance a step in the construction of a scheme for the administration
of insolvent estates without interfering with and modifying some of the
ordinary rights of property, and other civil rights, nor without providing
some mode of special procedure for the vesting, realisation, and distribu-
tion of the estate, and the settlement of the liability of the insolvent.
Procedure must necessarily form an essential part of any law dealing
with insolvency. It is therefore to be presumed, indeed it is a necessary
implication, that the Imperial statute, in assigning to the Dominion
Parliament the subjects of bankruptcy and insolvency, intended to confer
on it legislative power to interfere with property, civil rights, and pro-
cedure within the Provinces, so far as general law relating to those
subjects might affect them. Their Lordships therefore think that the
Parliament of Canada would not infringe the exclusive powers given to
the Provincial Legislatures, by enacting that the judgment of the Court
of Queen's Bench in matters of insolvency should be final, and not
subject to the appeal as of right to Her Majesty in Council allowed by
art. 1178 of the Code of Civil Procedure. Nor, in their Lordships'
opinion, would such an enactment infringe the Queen's prerogative, since
it only provides that the appeal to Her Majesty given by the Code
framed under the authority of the Provincial Legislature, as part of the
civil procedure of the province, shall not be applicable to judgments in
the new proceedings in insolvency which the Dominion Act creates. Such
a provision in no way trenches on the Royal prerogative.

Then it was contended that if the Parliament of Canada had the
power, it did not intend to abolish the right of appeal to the Crown. It
was said that the word 'final' would be satisfied by holding that it
prohibited an appeal to the Supreme Court of Canada, established by
the Dominion Act of the 38 Vict. chapter 11. Their Lordships think
the effect of the word cannot be so confined. It is not reasonable to
suppose that the Parliament of Canada intended to prohibit an appeal
to the Supreme Court of Appeal recently established by its own legisla-
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tion, and to allow the right of immediate appeal from the Court of
Queen's Bench to the Queen to remain. Besides the word 'final' has
been before used in Colonial legislation as an apt word to exclude in
certain cases appeals as of right to Her Majesty. (See the Lower Canada
statute, 34 Geo. 3, chapter 30.) Such an effect may, no doubt, be
excluded by the context, but there is none in the enactment in question
to limit the meaning of the word. For these reasons their Lordships
think that the Judges below were right in holding that they had no
right to grant leave to appeal.

The question of the power of the Queen to admit the appeal, as an
act of grace, gives rise to different considerations. It is, in their Lord-
ships' view, unnecessary to consider what powers may be possessed by
the Parliament of Canada to interfere with the royal prerogative, since
the 28th section of the Insolvency Act does not profess to touch it; and
they think, upon the general principle that the rights of the Crown can
only be taken away by express words, that the power of the Queen tp
allow this appeal is not affected by that enactment."

"The learned Counsel for the Appellant drew attention to the Act
of the Parliament of Canada (31 Vict. chapter 1), which enacts rules of
interpretation to be applied to all future legislation, when not incon-
sistent with the intent of the Act or the context.

Subsection 33 of section 7 of that Act is as follows:-

'No provision or enactment in any Act shall affect in any
manner or way whatsoever the rights of Her Majesty, her heirs, or
successors, unless it is expressly stated therein that Her Majesty
shall be bound thereby.'

The Insolvent Acts are to be construed with reference to this pro-
vision, which is substantially an affirmance of the general principle of
law already adverted to.

Applying that principle to the enactment in question, their Lordships
are of opinion that, as it contains no words which purport to derogate
from the prerogative of the Queen to allow, as an act of grace, appeals
from the Court of Queen's Bench in matters of insolvency, her authority
in that respect is unaffected by it."

CITIZENS INSURANCE CO. v PARSONS
(1881) 7 A.C. 96

Case (SIm BARNES PEACOCK, 'Sm MONTAGUE E. SMITH, Sm
ROBERT P. COLLIER, SIR RICHARD COUCH AND SIR

No. 5 AnTHv HOBHOUSE-)

Decision delivered by Sir Montague Smith.
Neither Dominion nor Province represented.

All the Ontario courts and a majority of the Supreme
Court of Canada had held the Act to be intra vires.

Sir F. Herschell, Q.C., leading counsel for the appellant,
argued for exclusive competence in the Dominion under
its Trade and Commerce power-No. 2 of section 91,
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claiming that, " They are the most general words which
can be used and include every kind of business which can
possibly be carried on." The Dominion Insurance Act
(38 Vict. c. 20) he said " imposed certain conditions upon
companies of this kind upon the performance of which
the right to carry on business results, which cannot after-
wards be hampered or restricted, however locally, by a
provincial legislature. The scheme of the B.N.A. Act is
that the Dominion Parliament has all legislative power
except that which is exclusively given to the provincial
legislatures." His argument as to the non-applicability of
No. 13 of section 92 was that its true meaning was that
the provincial legislature had " the exclusive right to create
within the province rights of property and such civil rights
as flow from the operation of law, which it can exercise
without infringing the Dominion control over contracts and
the rights resulting therefrom." No. 13 of section 92 must
be construed in its narrower sense. Rights of property and
civil rights are governed in Quebec differently from the
other provinces. Section 94 omits Quebec. No. 13 must
not be construed so as to affect or cut down the exclusive
control over trade, commerce and contracts given to the
Dominion Parliament. Moreover, he urged, contract is not
included in that chapter of the civil code of Quebec which
deals with civil rights. " Trade," he contended, " means
carrying on business for a profit." A single contract of
indemnity might not be trade and commerce, yet if an
insurance company is formed whose business it is to make
such contracts its transactions fall within the description
of trade and commerce.

Counsel supporting the legislative jurisdiction of the
province answered that the real question was whether
insurance is trade and commerce within the meaning of
section 19 of the Act. " If the other side can establish
their definition of trade as that of carrying on business for
a profit there is nothing more to be said-But they gave
no authority for that definition, which rests only upon
imagination." Supports his attitude re No. 2 of section 91
with contention " The insurer contracts for a considera-
tion, but he neither buys nor sells.... Insurance is not a
trade." Concurs with Henry J. in Sup. Ct. of Canada
that-" The regulation of trade and commerce " includes
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"the operations of manufacturers, the hiring of their
operatives, the providing and erection of machinery, pro-
curing the raw materials used by them, with the necessary
contracts and agreements and expenditure of labour
employed, and the interests of all parties engaged, from
the owner of the soil through all the train of persons
engaged in producing and supplying timber, iron or other
materials for manufacturing purposes." As to No. 13 of
section 92 respondent's counsel argued that section 91 No.
2 (trade & commerce) "-should be construed as applying
to all regulations of trade and commerce which do not
affect civil rights." It is not so restricted in the Civil
Code of Quebec in which under that head a number of
provisions relating to contract are to be found. The local
legislatures could deal with all questions of a local char-
acter and the mode in which persons carry on their busi-
ness within the limits of the province was a question of
a local character. "As to the power of the Dominion
Parliament indirectly by its regulations of trade to affect
such rights as it is contended are assigned to provincial
legislative competence" counsel cited -Cushing v Dupuy
and L'Union St. Jacques v B6lisle. (Ante)

The Board ruled in effect that -

(1) Sections 91 and 92 can be properly construed only
when read together.

(2) Sections 91 and 92 being so read, No. 13 of section
92 includes rights arising from contract, but, in
view of section 91, not all rights arising from
contract.

(3) Sections 91 and 92 being so read, the terms of No.
2 of section 91 include political arrangements in
regard to trade requiring the sanction of Parliament,
regulation of trade in matters of inter-provincial
concern and, it may be, general regulation of trade
affecting the whole Dominion; but do not include
the regulation of the contracts of a particular person
or trade such as the business of fire insurance in a
single province, and therefore do not conflict with
the power over property and civil rights conferred
by section 92, No. 13.

(4) Consequently the impugned Ontario Act was intra
vires.
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In delivering the decision Sir Montague Smith, referring
to the difficulty experienced in interpreting sections 91 and
92, said that the Board, in its own interest, would be wise
if it would remember always " to decide each case which
arises as best they can, without entering more largely upon
an interpretation of the statute than is necessary for the
decision of the particular question in hand."

After reciting the terms of sections 91 and 92 of the
B.N.A. Act, Sir Montague Smith observed that-

"The scheme of this legislation as expressed in the first branch of
section 91, is to give to the Dominion Parliament authority to make
laws for the good government of Canada in all matters not coming
within the classes of subjects assigned exclusively to the provincial legis-
lature. If the 91st section had stopped here, and if the classes of subjects
enumerated in section 92 had been altogether distinct and different from
those in section 91 no conflict of legislative authority could have arisen.
The provincial legislatures would have had exclusive legislative power
over the sixteen classes of subjects assigned to them and the Dominion
Parliament exclusive power over all other matters relating to the good
government of Canada. But it must have been foreseen that this sharp
and definite distinction had not been and could not be attained, and that
some of the classes of subjects assigned to the provincial legislatures
unavoidably ran into and were embraced by some of the enumerated
classes of subjects in section 91. Hence an endeavour appears to have
been made to provide for cases of apparent conflict; and it would seem
that with this object it was declared in the second branch of the 91st
section, "for greater certainty, but not so as to restrict the generality
of the foregoing terms of this section" that (notwithstanding anything
in the Act) the exclusive legislative authority of the Parliament of
Canada should extend to all matters coming within the classes of subjects
enumerated in that section. With the same object, apparently, the para-
graph at the end of section 91 was introduced, though it may be observed
that this paragraph applies in its grammatical construction only to No. 16
of section 92."....

"The first question to be decided is whether the Act impeached in
the present appeal falls within any of the classes of subjects enumerated
in section 92 and assigned exclusively to the legislatures of the provinces,
for if it does not it can be of no validity and no other question would
then arise. It is only when an Act of the provincial legislature prima facie
falls within one of these classes of subjects that the further questions
arise, viz., whether, notwithstanding this is so, the subject of the Act does
not also fall within one of the enumerated classes of subjects in section 91,
and whether the power of the provincial legislature is or is not thereby
overborne." [This is approved in Dobie v Temporalities Board (1882)
7 A.C. 136 and Crown Grain Co. v Day (1908) A.C. 504.1....

"The words 'regulation of trade and commerce' in their unlimited
sense are sufficiently wide, if uncontrolled by the context and other parts
of the Act, to include every regulation of trade ranging from political
arrangements in regard to trade with foreign governments, requiring the
sanction of Parliament, down to minute rules for regulating particular
trades. But a consideration of the Act shews that the words were not
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used in this unlimited sense. In the first place the collocation of No. 2
with classes of subjects of national and general concern affords an indi-
cation that regulations relating to general trade and commerce were in
the mind of the legislature, when conferring this power on the Dominion
Parliament. If the words had been intended to have the full scope of
which in their literal meaning they are susceptible the specific mention
of several of the other classes -of subjects enumerated in section 91 would
have been unnecessary; as, 15, Banking; 17, Weights and Measures; 18,
Bills of Exchange and Promissory Notes; 19, Interest; and even 21,
Bankruptcy and Insolvency.... Construing, therefore, the words 'regula-
tion of trade and commerce' by the various aids to their interpretation
above suggested, they would include political arrangements in regard to
trade requiring the sanction -of Parliament, regulation of trade in matters
of interprovincial concern, and it may be that they would include general
regulation of trade affecting the whole Dominion. Their Lordships abstain
on the present occasion from any attempt to define the limits of the
authority of the Dominion Parliament in this direction. It is enough for
the decision of the present case to say that, in their view, its authority
to legislate for the regulation 'of trade and commerce does not comprehend
the power to regulate by legislation the contracts of a particular business
or trade, such as the business of fire insurance in a single province, and
therefore that its legislative authority does not in the present case conflict
or compete with the power over property and civil rights assigned to the
legislature of Ontario by No. 13 of section 92."....

" It was further argued on the part of the appellants that the Ontario
Act was inconsistent with the Act of the Dominion Parliament, 38 Vict.
c. 20, which requires fire insurance companies to obtain licences from the
Minister of Finance as a condition to their carrying on the business of
insurance in the Dominion, and that it was beyond the competency of
the provincial legislature to subject companies who had obtained such
licences, as the appellant companies had done, to the conditions imposed
by the Ontario Act. But the legislation does not really conflict or present
any inconsistency. The statute of the Dominion Parliament enacts a
general law applicable to .the whole Dominion, requiring all insurance
companies, whether incorporated by foreign, dominion or provincial
authority, to obtain a licence from the Minister 'of Finance, to be granted
only upon compliance with the conditions prescribed by the Act. Assum-
ing this Act to be within the competency of the Dominion Parliament as
a general law applicable to foreign and domestic corporation, it in no way
interferes with the authority 'of the legislature of the province of Ontario
to legislate in relation to the contracts which corporations may enter into
in that province."

71054-10A
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RUSSELL v THE QUEEN (1882) 7 A.C. 829

Case (SIR BARNES PEACOCK, Sm MONTAGUE E. SMITH, SIR

No. 6 ROBERT P. COLLIER, SR JAMES HANNEN AND SIR

RICHARD COUCH.)

Headnote:
"Held that the Canada Temperance Act, 1878, which in effect,

wherever throughout the Dominion it is put in force, uniformly prohibits
the sale of intoxicating liquors except in wholesale quantities or for
certain specified purposes, regulates the traffic in the excepted cases,
makes sales of liquors in violation of the prohibitions and regulations
contained in the Act criminal offences, punishable by fine, and for the
third or subsequent offence by imprisonment, is within the legislative
competence of the Dominion Parliament. The objects and scope of the
Act are general, viz., to promote temperance by means of a uniform law
throughout the Dominion. They relate to the peace, order and good
government of Canada, and not to the class of subjects 'property and
civil rights.' Provision for the special application of the Act to par-
ticular places does not alter its character as general legislation."

The Supreme Court of Canada had held in City of
Fredericton v The Queen (3 S.C.R. 505), that the Canada
Temperance Act was intra vires the Parliament of Canada.
Russell v The Queen confirms the result of that decision.
The appellant's counsel relied principally on Citizens
Insurance Co. v Parsons, contending that--

"The rules laid down in Parsons' case are that it must be ascer-
tained " (reading sections 91 and 92 together) First, " whether the subject
comes within any of the classes enumerated under section 92." Second,
"if so, does it also come within any of the* classes enumerated under
section 91; Third, if it is within both, is the power of the provincial
legislature overborne by the power of the Dominion Parliament." The
local legislatures, it was argued, "had exclusive power to raise money by
licences and the Dominion cannot interfere therewith by legislating with
regard to the commodities which are the subject of licences. The legis-
latures having treated this as a local matter, can the courts say that it
is not?"

At the conclusion of the appellants' argument the Board
informed the respondents' counsel that it did not desire
to hear them in reference to head No. 9 of section 92 (the
provincial licensing power) or in reference to head No. 13
of section 92 (provincial " property and civil rights "
power) but that counsel should address themselves to the
effect of head No. 16 of section 92 (the provincial " merely
local or private nature " power). The words " matters of
a merely local or private nature in the province," counsel
argued, " mean matters the interest or effect of which
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does not transcend the locality or the private person. If
the matter can only affect the particular locality, directly
or indirectly, then it is left to local legislation. If, on the
other hand, such private or local matter falls within any
of the subjects enumerated in section 91 provincial legisla-
tion cannot deal with it. Reference was made to the
Quebec Resolutions (No. 45) which are referred to in the
preamble of the Act of 1867 as the foundation of the
Act. The Regulation No. 45 is given effect to by the
words in section 91-" Nothwithstanding anything in this
Act," &c., &c. Counsel next attempted to support the
respondents' position under Heads No. 2 and No. 27 of
section 91-" Regulation of Trade and Commerce," and
"The Criminal Law," &c.

Sir Montague E. Smith wrote the decision. He cited
the preamble to the Dominion Act under review that " it
is very desirable to promote temperance in the Dominion
and that there should be uniform legislation in all the
provinces respecting the traffic in intoxicating liquors,"
and that " the general scheme of the British North
America Act with regard to the distribution of legislative
powers and the general scope and effect of sections 91
and 92 and their relation to one another were fully
considered and commented on by this Board in -the case
of Citizens Insurance Company v Parsons."

[Note that of the five members of the Board who
decided Russell v The Queen four had been four of the
five who decided the Parsons case. Note also that of the
five members of the Board who decided Hodge v The
Queen (Case No. 7) approving Russell v The Queen, three
had been three of the five who decided Russell v The
Queen and a fourth had been one of the Board in the
Parsons case but not in Russell v The Queen.]

" According to the principle of construction there (viz. in the Parsons
case) pointed out, the first question to be determined is,. whether the
Act now in question falls within any of the classes of subjects enumerated
in section 92 and assigned exclusively to the legislatures of the provinces.
If it does then the further question would arise, viz., whether the subject
of the Act does not also fall within one of the enumerated classes of
subjects in section 91, and so does not still belong to the Dominion
Parliament. But if the Act does not fall within any of the classes of
subjects in section 92 no further question will remain, for it cannot be
contended, and indeed was not contended at their Lordships' bar, that
if the Act does not come within one of the classes of subjects assigned

71054-IOAJ
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to the provincial legislatures the Parliament of Canada had not, by its
general power "to make laws for the peace, order and good government
of Canada," full legislative authority to pass it."

The Board proceeds to hold that the subject of the
Act did not come within head No. 9 of section 92 because
the Act was not a fiscal law-not an Act for raising
revenue, so the province could not have passed it under
92 (9). Further even supposing the effect of the Act to
be prejudicial to the revenue derived by the municipalities
of the provinces from licences " it does not follow that
the Dominion might not pass it by virtue of its general
authority to make laws for the peace, order and good gov-
ernment of Canada." " If the argument of the appellant
that the power given to the provincial legislatures to raise
a revenue by licences prevents the Dominion from legis-
lating with regard to any article or commodity which was
or might be covered by such licences were to prevail the
consequence would be that laws which might be necessary
for the public good or the public safety could not be
enacted at all." Suppose, said the Board, in effect, that
for the national safety or for political reasons it became
necessary or expedient to prohibit the sale or the carrying
of arms, the provincial legislature could not by virtue of
subsection 9 (which alone was under discussion) enact the
desired law, nor, if the appellants' argument were to pre-
vail, would the Dominion Parliament be competent to
enact it, because it would interfere prejudicially with the
revenue derived from licences granted under provincial
authority for the sale or the carrying of arms.

"Their Lordships think that the right construction of the enactments
does not lead to any such inconvenient consequence. It appears to them
that legislation of the kind referred to though it might interfere with the
sale or use of an article included in a licence granted under subsection 9,
is not in itself legislation upon or within the subject of that subsection
and consequently is not by reason of it taken out of the general power of
the Parliament of the Dominion."

As to section 92 (13) of the B.N.A- Act the Board said-
" Their Lordships cannot think that the Temperance Act in question

properly belongs to the class of subjects 'Property and Civil Rights.' It
has in its legal aspect an obvious and close similarity to laws which place
restrictions on the sale or custody of poisonous drugs or of dangerously
explosive substances. These things, as well as intoxicating liquors, can,
of course, be held as property, but a law placing restrictions on their sale,
custody or removal, on the ground that the free sale or use of them is
dangerous to public safety, and making it a criminal offence punishable



17

by fine or imprisonment to violate these restrictions, cannot properly be
deemed a law in relation to property, in the sense in which those words
are used in the 92nd section. What Parliament is dealing with in legis-
lation of this kind is not a matter in relation to property and its rights,
but one relating to public order and safety. That is the primary matter
dealt with, and though incidentally the free use of things in which men
may have property is interfered with, that incidental interference does
not alter the character of the law. Upon the same considerations the
Act in question cannot be regarded as legislation in relation to civil
rights. In however large a sense these words are used it could not have
been intended to prevent the Parliament of Canada from declaring and
enacting certain uses of property and certain acts in relation to property
to be criminal and wrongful. Laws which make it a criminal offence for
a man wilfully to set fire to his own house, on the ground that such an
act endangers the public safety, or to overwork his horse, on the ground
of cruelty to the animal, though affecting in some sense property and
the right of a man to do as he pleases with his own, cannot properly be
regarded as legislation in relation to property or to civil rights. Nor
could a law which prohibited or restricted the sale or exposure of cattle
having a contagious disease be so regarded. Laws of this nature designed
for the promotion of public order, safety or morals, and which subject
those who contravene them to criminal procedure and punishment, belong
to the subject of public wrongs rather than to that of civil rights. They
are of a nature which fall within the general authority of Parliament to
make laws for the order and good government of Canada, and have
direct relation to criminal law, which is one of the enumerated classes of
subjects assigned exclusively to the Parliament of Canada. It was said
in the course of the judgment of this Board in Citizens Insurance Com-
pany of Canada v Parsons that the two sections (91 and 92) must be read
together, and the language of one interpreted, and, where necessary,
modified by that of the other. Few, if any, laws could be made by
Parliament for the peace, order and good government of Canada which
did not in some incidental way affect property and civil rights; and it
could not have been intended, when assuring to the provinces exclusive
legislative authority on the subjects of property and civil rights, to
exclude the Parliament from the exercise of this general power whenever
any such incidental interference would result from it. The true nature
and character of the legislation in the particular instance under discus-
sion must always be determined, in order to ascertain the class of subject
to which it really belongs. In the present case it appears to their
Lordships, for the reasons already given that the matter of the Act in
question does not properly belong to the class of subjects 'Property and
Civil Rights,' within the meaning of subsection 13....

"It was lastly contended that this Act fell within subsection 16 of
section 92- 'Generally, all matters of a merely local or private nature in

the province.'.... Their Lordships understand the contention to be that, at

least in the absence of a general law of the Parliament of Canada, the prov-
inces might have passed a local law of a like kind, each for its own
province, and that, as the prohibitory and penal parts of the Act in

question were to come into force in those counties and cities only in
which it was adopted in the manner prescribed, or, as it was said, 'by
local option,' the legislation was, in effect, and on its face, upon a matter
of a merely local nature.... Their Lordships cannot concur in this view.
The declared object of Parliament in passing the Act is that there should
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be uniform legislation in all the provinces respecting the traffic in intoxi-
cating liquors, with a view to promote temperance in the Dominion....
The Act, as soon as it was passed became a law for the whole Dominion.
.... It is true that the prohibitory and penal parts of the Act are only
to come into force in any county or city upon the adoption of a petition
to that effect by a majority of electors, but this conditional application
of these parts of the Act does not convert the Act itself into legislation
in relation to a merely local matter. The objects and scope of the legis-
lation are still general, viz., to promote temperance by means of a uniform
law throughout the Dominion. The manner of bringing the prohibitions
and penalties of the Act into force which Parliament has thought fit to
adopt does not alter its general and uniform character. Parliament deals
with the subject as one of general concern to the Dominion, upon which
uniformity of legislation is desirable, and the Parliament alone can so deal
with it. There is no ground or pretence for saying that the evil or vice
struck at by the Act in question is local or exists only in one province,
and that Parliament under colour of general legislation, is dealing with
a provincial matter only.... The present legislation is clearly meant to
apply a remedy to an evil which is assumed to exist throughout the
Dominion.... Their Lordships having come to the conclusion that the
Act in question does not fall within any of the classes of subjects assigned
exclusively to the provincial legislatures, it becomes unnecessary to discuss
the further question whether its provisions also fall within any of the
classes of subjects enumerated in section 91. In abstaining from this
discussion they must not be understood as intimating any dissent from
the opinion of the Chief Justice of the Supreme Court of Canada and
the other judges who held that the Act, as a general regulation of the
traffic in intoxicating liquors throughout the Dominion fell within the
class of subject, 'the regulation of trade and commerce' enumerated in
that section, and was, on that ground, a valid exercise of the legislative
power of the Parliament of Canada."

HODGE v THE QUEEN (1883) 9 A.C. 117

Case (LORD FITZGERALD, SIR BARNES PEACOCK, SIR ROBERT

P. COLLIER, Sm RICHARD COUCH AND SIR ARTHUR
No. 7 HOBHOUSE.)

Ontario Province " Liquor Licence Act " of 1887, c. 181,
R.S.O., held intra vires under heads No. 8, 15 and 16 of
section 92. (It came under No. 8 as to delegation by the
Province under " Municipal Institutions " because the case
involved a fine imposed for allowing a billiard table to be
used under a billiard table licence in a tavern licensed
under a liquor licence, both licences issued by a municipal
body (Toronto) created and empowered by the province.
It came under No. 15 because a penalty was imposed under
authority of the province. It came under No. 16 because
the legislation concerned matters of a merely local or
private nature in the province.)
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Headnote:

" Subjects which in one aspect and for one purpose fall
within section 92 of the British North America Act, 1867,
may in another aspect and for another purpose fall within
section 91."

Russell v The Queen (7 App. Cas. 829) explained and
approved.

Held, that "The Liquor Licence Act of 1877, c. 181,
Revised Statutes of Ontario," which, in respect of sections
4 and 5, makes regulations in the nature of police or muni-
cipal regulations of a merely local character for the good
government of taverns &c., does not in respect of those
sections, interfere with "the general regulation of trade
and commerce," but comes within Nos. 8, 15 and 16, of
section 92 of the Act of 1867, and is within the powers
of the provincial legislature.

Held, further, that the local legislature had power by
the said Act of 1867 to entrust to a Board of Commis-
sioners authority to enact regulations of the above char-
acter, and thereby to create offences and annex penalties
thereto."

[The Crown (provincial) was represented on the appeal
as respondent. The Crown (Dominion) was not repre-
sented.]

The appellant's counsel contended that " In the case of
Russell v The Queen it was held that the power to prohibit
and regulate the traffic belonged to the Dominion. It is
very desirable that legislation on this subject should be
uniform, and this cannot be secured if each province can
pass a licensing law of its own." Counsel also contended,
hopelessly, that " the province cannot create a new legis-
lative power not created or authorized by the Imperial
Parliament." The local legislature had assigned to three
officials the power to define offences and impose penalties.

Counsel for the province (respondent) contended that
the question must be decided " by the rules laid down in
Citizens Insurance -Co. v Parsons." The Commissioners
were a municipal institution and the regulation of licensed
houses was primarily a matter of police, any interference
with trade and commerce being only incidental. " Russell
v The Queen establishes the right of the Dominion to legis-
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late on the liquor traffic as a matter affecting the peace
and good government of Canada. This is not inconsistent
with the right of the provinces to legislate on the same
subject for the purposes of police. . . . There is here no
delegation of legislative authority-only the power to make
by-laws." The Maxim " delegatus non potest delegare"
cannot apply to a provincial legislature.

Per Lord Fitzgerald:
" Their Lordships do not think it necessary in the present case to

lay down any general rule or rules for the construction of the British
North America Act. They are impressed with the justice of an observa-
tion by Hagarty, C.J., 'that in all these questions of ultra vires it is the
wisest course not to widen the discussion by considerations not necessarily
involved in the decision of the point in controversy.' They do not forget
that in a previous decision on this same statute (Citizens Insurance
Company of Canada v Parsons, 7 A.C. 96) their Lordships recommended
that 'in performing the difficult duty of determining such questions it
will be a wise course for those on whom it is thrown to decide each case
which arises as best they can, without entering more largely upon the
interpretation of the statute than is necessary for the decision of the
particular question in hand.... The class in section 91 which the Liquor
Licence Act, 1877, was said to infringe was No. 2, " The regulation of
Trade and Commerce," and it was urged that the decision of this Board
in Russell v Regina was conclusive that the whole subject of the liquor
traffic was given to the Dominion Parliament, and consequently taken
away from the provincial legislature. It appears to their Lordships,
however, that the decision of this tribunal in that case has not the effect
supposed, and that, when properly considered, it should be taken rather
as an authority in support of the judgment of the Court of Appeal.

" The sole question there was, whether it was competent to the
Dominion Parliament, under its general powers to make laws for the
peace, order and good government of the Dominion, to pass the Canada
Temperance Act, 1878, which was intended to be applicable to the several
provinces of the Dominion, or to such parts of the provinces as should
locally adopt it. It was not doubted that the Dominion Parliament had
such authority, under section 91, unless the subject fell within some one
or more of the classes of subjects which, by section 92 were assigned
exclusively to the legislatures of the provinces."

"It was in that case contended that the subject of the Temperance
Act properly belonged to No. 13 of section 92, 'Property and Civil Rights
in the province; which, it was said, belonged exclusively to the provincial
legislature, and it was on what seems to be a misapplication of some of
the reasons of this Board in observing on that contention that the
appellants' counsel principally relied. These observations should be
interpreted according to the subject matter to which they were intended
to apply."

Their Lordships, in that case, after comparing the Temperance Act
with laws relating to the sale of poisons, observe that,-

'Laws of this nature, designed for the promotion of public order, safety
or morals, and which subject those who contravene them to criminal
procedure and punishment, belong to the subject of public wrongs rather
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than to that of civil rights. They are of a nature which fall within the
general authority of Parliament to make laws for the order and good
government of Canada.'

And again:-

'What Parliament is dealing with in legislation of this kind is not
a matter in relation to property and its rights, but one relating to public
order and safety. That is the primary matter dealt with, and though,
incidentally, the free use of things in which men may have property is
interfered with, that incidental interference does not alter the character
of the law.'

And their Lordships' reasons on that part of the case are thus con-
cluded:-

'The true nature and character of the legislation in the particular
instance under discussion must always be determined, in order to ascer-
tain the class of subject to which it really belongs. In the present case
it appears to their Lordships, for the reasons already given, that the
matter of the Act in question does not properly belong to the class of
subjects 'Property and Civil Rights' within the meaning of subsection 13.'

"It appears to their Lordships that Russell v The Queen, when
properly understood, is not an authority in support of the appellants'
contention, and their Lordships do not intend to vary or depart from
the reasons expressed for their judgment in that case. The principle
which that case and the case of the Citizens Insurance Company illustrate
is, that subjects which in one aspect and for one purpose fall within
section 92, may, in another aspect and for another purpose, fall within
section 91."

The Board then proceeded "to consider the subject
matter and legislative character " of sections 4 and 5 of
the Ontario Act under review, finding it to be " entirely
local in its character and operation."

[Note: that (1) 'a provincial Act was being assailed,
principally, as an attempted " regulation of trade and
commerce," and (2) that the Canada Temperance Act was
not in force in the local area to which the conviction in
the case of Hodge v The Queen related. This so that the
force of what follows may be appreciated.]

The powers conferred by the impeached legislation (so
the Board held) were " in the nature of police or muni-
cipal regulations of a merely local character ". . . " As such
they cannot be said to interfere with the general regula-
tion of trade and commerce, which belongs to the
Dominion Parliament, and do not conflict with the
provisions of the Canada Temperance Act, which does not
appear to have as yet been locally adopted."

[Note: Thus the provincial Act was left as a local
matter unaffected by either the general or enumerated
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legislative powers of the Dominion and it could not but
come under No. 16 of section 92, aided -as to particular
provisions by Nos. 8 and 15 of section 92 and the Board
concluded that " there is no conflict with the powers of
the Dominion Parliament."]

As to " delegation " by the province the Board said-
" It appears to their Lordships, however, that the objection thus

raised by the appellants is founded on an entire misconception of the
true character and position of the provincial legislatures. They are in
no sense delegates of, or acting under any mandate from, the Imperial
Parliament. When the British North America Act enacted that there
should be a legislature for Ontario and that its legislative assembly
should have exclusive authority to make laws for the province, and for
provincial purposes in relation to the matters enumerated in section 92,
it conferred powers not in any sense to be exercised by delegation from,
or as agents of, the Imperial Parliament, but authority as plenary and
as ample within the limits prescribed by section 92, as the Imperial
Parliament, in the plenitude of its power, possessed and could bestow.
Within these limits of subjects and area the local legislature is supreme,
and has the same authority as the Imperial Parliament, or the Parlia-
ment of the Dominion, would have had under like circumstances to
confide to a municipal institution or body of its own creation authority
to make by-laws or resolutions as to subjects specified in the enactment,
and with the object of carrying the enactment into operation and effect."
The Board adds that " It is obvious that such an authority is ancillary
to legislation, and without it an attempt to provide for varying details
and machinery to carry them out might become oppressive or absolutely
fail."

COLONIAL BUILDING ASSOCIATION v A.-G. OF
QUEBEC (1883) 9 A.C. 157

Case (LORD FITZGERALD, SIR BARNES PEACOCK, Sm MONTAGUE
E. SMITH, SIR ROBERT P. COLLIER, Sm RICHARD COUCH

NO. 8 AND Sm ARTHuR HOBHOUSE.)

Dominion Act creating corporation held intra vires.
Province represented, Dominion not represented, on the

argument.

Proceeding instituted by A. G. of Quebec to dissolve the
corporation as illegally formed and incorporated.

Sir Montague E. Smith delivered decision.
Appeal allowed.

Headnote:
" Held, that Canadian Act 37 Vict, c. 103, which created a corporation

with power to carry on certain definite kinds of business within the
Dominion was within the legislative competence of the Dominion Parlia-
ment. The fact that the corporation chose to confine the exercise of its
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powers to one province and to local and provincial objects did not affect
its status as a corporation or operate to render its original incorporation
illegal as ultra vires of the said Parliament.

" Held, further, that the corporation could not be prohibited, gen-
erally, from acting as such within the province, nor could it be restrained
from doing specified acts in violation of the provincial law upon a
petition not directed and adapted to. that purpose."

Appellants' counsel argued that a company such as the
appellant association could not be incorporated by any
provincial legislature. They cited Citizens Insurance Co.
v Parsons, 7 A.C. 96. Other points of their argument are
not immediately material.

Respondents' counsel relied upon provisions of the Civil
Code of the province. Not having complied therewith all
the acts in Quebec of the appellant association were illegal.

[Note: In Citizens Insurance Company v Parsons the
Board had said-" But, in the first place, it is not necessary
to rest the authority of the Dominion Parliament to
incorporate companies on this specific and enumerated
power. (No. 2 of section 91.) The authority would belong to
it by its general power over all matters not coming within
the classes of subjects assigned exclusively to the legis-
latures of the provinces, and the only subject on this head
assigned to the provincial legislature being " the incor-
poration of companies with provincial objects," it follows
that the incorporation of companies for objects other than
provincial falls within the general powers of the Parlia-
ment 'of Canada. But it by no means follows . . . that
because the Dominion Parliament has alone the right to
create a corporation to carry on business throughout the
Dominion that it alone had the right to regulate its con-
tracts in each of the provinces. Suppose the Dominion
Parliament were to incorporate a company with power,
among other things, to purchase and hold lands through-
out Canada in mortmain, it could scarcely be contended
if such a company were to carry on business in a prov-
ince where a law against holding land in mortmain pre-
vailed (each province having exclusive legislative power
over " property and civil rights in the province ") that it
could hold land in that province in contravention of the
provincial legislation; and if a company were incorpor-
ated for the sole purpose of purchasing and holding land
in the Dominion, it might happen that it could do no
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business in any part of it, by reason of all the provinces
having passed Mortmain Acts, though the corporation
would still exist and preserve its status as a corporate
body." Concerning the foregoing observations the Board
said in this case (Colonial Building Association v A.-G.
of Quebec) as below.]

"Although the observations of this Board in the Citizens Insurance
Company of Canada v Parsons . . put a hypothetical case by way of
illustration only, and cannot be regarded as a decision on the case there
supposed, their Lordships adhere to the view then entertained by them
as to the respective powers of the Dominion and provincial legislatures
in regard to the incorporation of companies. . . . But surely the fact
that the association has hitherto thought fit to confine the exercise of
its powers to one province cannot affect its status or capacity as a
corporation if the Act incorporating the association was originally within
the legislative power of the Dominion Parliament. The company was
incorporated with powers to carry on its business, consisting of various
kinds, throughout the Dominion. The Parliament of Canada could alone
constitute a corporation with these powers, and the fact that the exercise
of them has not been co-extensive with the grant cannot operate to
repeal the Act of Incorporation, nor warrant the judgment prayed for,
viz., that the company be declared to be illegally constituted. . . . What
the Act of Incorporation has done is to create a legal and artificial person
with capacity to carry on certain kinds of business, which are defined,
within a defined area, viz., throughout the Dominion. Among other things
it has given to the association power to deal in land and buildings, but
the capacity so given only enables it to acquire and hold land in any
province consistently with the laws of that province relating to the acquisi-
tion and tenure of land. If the company can so acquire and hold it the
Act of Incorporation gives it capacity to do so."....

" So with respect to the objections founded on the Acts of the prov-
ince with regard to building societies. Chief Justice Dorion appears to
be of opinion that, inasmuch as the legislature of the province had passed
Acts relating to such societies, and defined and limited their operations,
the Dominion Parliament was incompetent to incorporate the present
association, having for one of its objects the erection of buildings through-
out the Dominion. Their Lordships, at present, fail to see how the exist-
ence of these provincial Acts, if competently passed for local objects, can
interfere with the power of the Dominion Parliament to incorporate the
association in question. If the association by its operations has really
infringed the Provincial Building Societies Act, a proper remedy may
doubtless be found, adapted to such a violation of the provincial law;
but, as their Lordships have just observed with reference to the supposed
contravention of the Mortmain Acts, that is not the case made by the
petition.... It should be observed that their Lordships, in the case
supposed in their judgment in the appeal of the Citizens Insurance Com-
pany, in regard to corporations created by the Dominion Parliament with
power to hold land being subject to the law of mortmain existing in any
province in which they sought to acquire it, had not in view the special
law of any one province, nor the question whether the prohibition was
absolute, or only in the absence of the Crown's consent. The object was
merely to point out that a corporation would only exercise its powers
subject to the law of the province, whatever it might be, in this respect."
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BANK OF TORONTO v LAMBE (1887) 12 A.C. 575

Case"" (LORD HOBHOUSE, LORD MACNAGHTEN, SIR BARNES

No. 9 PEACOCK, SIR RICHARD BAGGALLAY AND SIR RICHARD

COUCH.)

Quebec Provincial Act held intra vires under head No. 2
of section 92.

Decision delivered by Lord Hobhouse.

Headnote:
" Held, that Quebec Act 45 Vict, c. 22, which imposes certain direct

taxes on certain commercial corporations carrying on business in the
province, is intra vires of the provincial legislature."

Counsel for the appellants (certain taxed banks) argued
that the question of the validity of the impeached statute
turned on "(1) The construction of section 92" and "(2)
whether, even if the statute is prima facie within the
powers conferred by section 92 its subject-matter does not
belong to the matters exclusively reserved to the Dominion
Parliament by section 91. In the latter case the provisions
of section 92, if construed unfavourably to the appellant,
are overborne by those of section 91 and the statute is
invalid." On 1st point counsel contended that the taxa-
tion imposed was not " within the province " and that the
tax imposed was not a direct tax. On 2nd point counsel
contended that " the subject matter 'of the statute falls
clearly within section 91 and therefore if within the words
of section 92 the powers of the Dominion are to prevail
over the powers of the province." They referred to heads
Nos. 2 (Regulation of Trade & Commerce), 3 (Raising of
Money &c.), 14 (Currency and Coinage), 15 (Banking and
Incorporation of Banks), 19 (Interest) and 20 (Legal
Tender). Dominion has exercised these powers by incor-
porating and regulating banks. They cited Dominion
statutes. It was impossible for Dominion legislature to
exercise these powers if banks as such are subject to
taxation by the provincial legislatures. Cited Marshall
C.J. in McCulloch v Maryland 4 Wheaton 436, that " The
power to tax involves the power to destroy."

[The counsel for the respondent were not called upon.]
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Lord Hobhouse, delivering the decision of the Board,
said that the case was one " of great constitutional import-
ance, as the appellants' counsel have earnestly impressed
upon their Lordships." But, he added,-

" questions of this class have been left for the decision of the ordinary
courts of law, which must treat the provisions of the Act in question by
the same methods of construction and exposition which they apply to
other statutes.... The grounds stated in the decree of the Queen's
Bench are two, viz., that the tax is a direct tax and that it is a matter
of merely local or private nature in the province, and so falls within class
16 of the matters of provincial legislatures."

"To ascertain whether or no the tax is lawfully imposed it will be
best to follow the method of inquiry adopted in other cases. First, does
it fall within the description of taxation allowed by class 2 of section 92
of the Federation Act, viz., "Direct Taxation within the Province in
order to the raising of a revenue for provincial purposes?" Secondly, if
it does, are we compelled by anything in section 91 or in the other parts
of the Act so to cut down the full meaning of the words of section 92
that they shall not cover the tax?"

As to the first enquiry the Board found that the tax
was a direct tax, also that the taxation was " in the prov-
ince."

As to the second enquiry, turning to section 91 the
Board looked into the possible application of head No. 2
(Regulation of Trade and Commerce) and head No. 15
(Banking, &c.) of section 91. Neither head, they con-
cluded, applied.

Per the Board:
"It has been earnestly contended that the taxation of banks would

unduly cut down the powers of the Parliament in relation to matters
falling within class 2, viz., the regulation of trade and commerce, and
within class 15, viz., banking and the incorporation of banks. Their
Lordships think that this contention gives far too wide an extent to the
classes in question. They cannot see how the power of making banks
contribute to the public objects of the provinces where they carry on
business can interfere at* all with the power of making laws on the subject
of banking or with the power of incorporating banks. The words "regu-
lation of trade and commerce" are, indeed, very wide, and in Severn's
Case, 2 Sup. Court of Canada, 70, it was the view of the Supreme Court

that they operated to invalidate the licence duty which was there in

question. But since that case was decided the question has been more
completely sifted before the Committee in Parsons' Case, 7 A.C. 96, and
it was found absolutely necessary that the literal meaning of the words
should be restricted, in order to afford scope for powers which are given
exclusively to the provincial legislatures. It was there thrown out that
the power of regulation given to the Parliament meant some general or
interprovincial regulations. No further attempt to define the subject
need now be made, because their Lordships are clear that if they were
to hold that this power of regulation prohibited any provincial taxation
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on the persons or things regulated, so far from restricting the expres-
sions, as was found necessary in Parsons' Case, 7 A.C. 96, they would be
straining them to their widest conceivable extent."

The Board next discussed the possibility of abuse of
legislative power.

"Then it is suggested that the legislature may lay on taxes so heavy
as to crush a bank out of existence and so to nullify the power of Parlia-
ment to erect banks. But their Lordships cannot conceive that when the
Imperial Parliament conferred wide powers of local self-government on
great countries such as Quebec it intended to limit them on the specula-
tion that they would be used in an injurious manner. People who are
trusted with the great power of making laws for property and civil rights
may well be trusted to levy taxes. There are obvious reasons for con-
fining their power to direct taxes and licences, because the power of
indirect taxation would be felt all over the Dominion. But whatever
power falls within the legitimate meaning of classes 2 and 9 " [Direct
Taxation within the Province &c. and Shop, Saloon, Tavern, Auctioneer
and other Licences, &c.,] is, in their Lordships' judgment, what the
Imperial Parliament intended to give, and to place a limit on it because
the power may be used unwisely, as all powers may, would be an error,
and would lead to insuperable difficulties in the construction of the
Federal Act."

Pursuing the same strain, the Board declines to follow
certain cited United States decisions on account of the
difference between United States and Canadian constitu-
tional conditions. The Board says that in the constitu-
tion of the United States, whereunder " each state may
make laws for itself, uncontrolled by the federal power and
subject only to the limits placed by law on the range of
subjects within its jurisdiction," Chief Justice Marshall
" found one of those limits at the point at which the action
of the state legislature came into conflict with the power

vested in Congress."

" The appellant invokes that principle to support the conclusion that
the Federation Act must be so construed as to allow no power to the
provincial legislature under section 92 which may by possibility and if
exercised in some extravagant way, interfere with the objects of the
Dominion in exercising their powers under section 91. It is quite impos-
sible to argue from the -one case to the other. Their Lordships have to
construe the express words of an Act of Parliament which makes an
elaborate distribution of the whole field of legislative authority between
two legislative bodies, and at the same time provides for the federated
provinces a carefully balanced constitution, under which no one of the
parts can pass laws for itself except under the control of the whole,
acting through the Governor General. And the question that they "
(the Board) "have to answer is whether the one body or the other has
power to make a given law. If they find that on the due construction
of the Act a legislative power falls within section 92 it would be quite
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wrong of them to deny its existence because of some possibility it may
be abused or may limit the range which otherwise would be open to the
Dominion Parliament."

Finally, the Board states that-
"they adhere to the view which has always been taken by this committee,
that the Federation Act exhausts the whole range of legislative power and
that whatever is not thereby given to the provincial legislatures rests
with the Parliament."

MARITIME BANK v RECEIVER GENERAL
OF NEW BRUNSWICK (1892) A.C. 437

Case (LORD WATSON, LORD HOBHOUSE, LORD MACNAGHTEN,

No. 10 LORD MORRIS, SIR RICHARD COUCH AND LORD SHAND.)

This case did not present a conflict as to legislative
jurisdiction. It involved the question whether the prov-
ince of New Brunswick as a simple contract creditor of a
bank in liquidation was entitled to payment in full over
other depositors and simple creditors of the bank, as for
a Crown debt to which the prerogative attaches. The
Board upheld the existence of the prerogative.

Provincial Crown (but not Dominion) represented on
appeal.

The Decision was delivered by Lord Watson.

Counsel for the appellant bank had argued that under
the B.N.A. Act the former direct connection between the
Crown and the provinces ceased and that the Governor
General is the real representative of the Crown as
the Dominion is now constituted. The functions of a
Lieutenant-Governor, counsel contended, are different
since 1867 and his powers are limited and defined by
statute and municipal in their general character.

Counsel for the respondent relied on section 64 of the
B.N.A. Act-(" the constitution of the executive authority
in each of the provinces of Nova Scotia and New Bruns-
wick shall, subject to the provisions of this Act, continue
as it existed at the union until altered under the authority
of this Act,") as preserving the prerogative. Sections 3,
and 5 and 109-126 B.N.A. Act also relied on.
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Headnote:
"The British North America Act, 1867, has not severed the connec-

tion between the Crown and the provinces; the relation between them is
the same as that which subsists between the Crown and the Dominion in
respect of the powers, executive and legislative, public property and
revenues, as are vested in them, respectively. In particular, all property
and revenues reserved to the provinces by sections 109 and 126 are
vested in Her Majesty as sovereign head of each province."

The Board confirms decisions -of the Supreme Court of
New Brunswick and the Supreme Court of Canada.

Per Lord Watson:
" They " (the appellants) " maintained that the effect of the statute"

(the B.N.A. Act, 1867) has been to sever all connection between the
Crown and the provinces; to make the government of the Dominion the
only government of Her Majesty in North America; and to reduce the
provinces to the rank of independent municipal institutions. For these
propositions, which contain the sum and substance of the arguments
addressed to them in support of this appeal, their Lordships have been
unable to find either principle or authority.

" Their Lordships do not think it necessary to examine, in minute
detail, the provisions of the Act of 1867, which nowhere profess to curtail,
in any respect, the rights and privileges of the Crown, or to disturb the
relations then subsisting between the Sovereign and the provinces. The
object of the Act was neither to weld the provinces into one, nor to
subordinate provincial governments to a central authority, but to create
a federal government in which they should all be represented, entrusted
with the exclusive administration of affairs in which they had a common
interest, each province retaining its independence and autonomy. That
object was accomplished by distributing, between the Dominion and the
provinces, all powers executive and legislative, and all public property and
revenues which had previously belonged to the provinces, so that the
Dominion government should be vested with such of these powers,
property and revenues as were necessary for the due performance of its
constitutional functions, and that the remainder should be retained by the
provinces for the purposes of provincial government. But, in so far as
regards those matters which, by section 92, are specially reserved for
provincial legislation, the legislation of each province continues to be free
from the control of the Dominion, and as supreme as it was before the
passing of the Act." [Subject, of course, to reservation and disallowance,
as expounded in Bank of Toronto v Lambe, ante.] "In Hodge v The
Queen, 9 A.C. 117, Lord Fitzgerald, delivering the opinion of this Board
said-[Quotes from "When the British North America Act enacted" &c.
to " or the Parliament of the Dominion," as set forth ante, but stops at
the word "Dominion," although in Hodge v The Queen the following
words follow that word in the same sentence-" would have had under
like circumstances to confide to a municipal institution or body of its
own creation authority to make by-laws or resolutions as to subjects
specified in the enactment, and with the object 'of carrying the enactment
into operation and effect."] Lord Watson proceeds-" The Act places
the constitutions of all provinces within the Dominion on the same level,
and what is true with respect to the legislature of Ontario has equal
application to the legislature of New Brunswick."

71054-1A
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TENNANT v UNION BANK OF CANADA
(1894) A.C. 31

Case (ARGUED TWICE. FIRST ARGUMENT, LORD WATSON, LORD
HOBHOUSE, LORD MORRIS, SIR RICHARD COUCH AND

No. 11 MR. SHAND. SECOND ARGUMENT, THE Lon
CHANCELLOR, LoRD WATSON, LORD HOBHOUSE, LORD
MACNAGHTEN, LORD MORRIs, LORD SHAND AND Sm
RICHARD COUCH.)

Dominion legislation (Bank Act) held intra vires.

Neither Dominion nor Provincial Crown represented.

Decision delivered by Lord Watson.
Headnote:
"Although warehouse receipts granted to itself by a firm which has

not the custody of any goods but its own are not negotiable instruments
within the meaning of the Mercantile Amendment Act (c. 122 of the
Revised Statutes) held, that the Dominion Bank Act (46 Vict. c. 120),
while it was in force, dispensed with that limitation, validated such
receipts and transferred to the indorsers thereof the property comprised
therein: Held, further, that the Bank Act was intra vires of the Dominion
Parliament.

" Section 91, subsection 15, of the British North America Act, 1867,
gives to that Parliament power to legislate over every transaction within
the legitimate business of a banker, notwithstanding that the exercise of
such power interferes with property and civil rights in the province (see
sec. 92, subsect. 13), and confers upon a bank privileges as a lender which
the provincial law does not recognize.

" The legislation of the Dominion Parliament, so long as it strictly
relates to the subjects enumerated in section 91, is of paramount authority,
even though it trenches upon the matters assigned to the provincial legis-
lature.

For the appellant it was argued that " The real question
is whether the provisions in dispute " (sections 53 and 54
of the Bank Act) "are admissible under the head of
Banking, or whether they relate to property and Civil
Rights in the province." It was contended that they came
within the latter,-that " sections 91 and 92 must be read
together and the power of the Dominion Parliament in
regard to Banking operations must be so exercised as not
to interfere with property and civil rights in the province."

For the respondent the argument was that the assailed
provisions of the Bank Act related to banking operations
and were within the powers of the Dominion Parliament,
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and this, whether or not they came primarily under any
head of section 92. The Dominion power is paramount.
See Cushing v Dupuy. (Ante.)

Per Lord Watson:

After stating the facts he said that the question turned
upon the construction of sections 91 and 92 of the B.N.A.
Act. He proceeded to state the effect of section 91.

"Section 91 gives the Parliament of Canada power to make laws in
relation to all matters not coming within the classes of subjects by the
Act exclusively assigned to the legislatures of the provinces and also
exclusive legislative authority in relation to certain enumerated subjects,
the fifteenth of which is 'Banking, Incorporation of Banks and the Issue
of Paper Money."'

Lord Watson localized the enquiry to No. 15 of section
91 and No. 13 of section 92. He said-

"Statutory regulations with respect to the form and legal effect,
in Ontario, of warehouse receipts and other negotiable documents which
pass the property of goods without delivery unquestionably relate to
property and civil rights in that province, and the objection taken by the
appellant to the provisions of the Bank Act would be unanswerable if it
could be shown that, by the Act of 1867, the Parliament of Canada is
absolutely debarred from trenching to any extent upon the matters
assigned to the provincial legislature by section 92. But section 91
expressly declares that, 'Notwithstanding anything in this Act' the
exclusive legislative authority of the Parliament of Canada shall extend

[Note: The text has the one word extends] to all matters coming
within the enumerated classes, which plainly indicates that the legislation
of that Parliament, so long as it strictly relates to these matters, is to be
of paramount authority. To refuse effect to the declaration would render
nugatory some of the legislative powers specially assigned to the Cana-
dian Parliament. For example, among the enumerated classes of subjects
in section 91, are 'Patents of Invention and Discovery,' and 'Copy-
rights.' It would be practically impossible for the Dominion Parliament
to legislate upon either of these subjects without affecting the property
and civil rights of individuals in the provinces.

"This is not the first occasion on which the legislative limits laid
down by sections 91 and 92 have been considered by this Board. In
Cushing v Dupuy, 5 A.C. 409, their Lordships had before them the very
same question of statutory construction which has been raised in this
appeal. An Act relating to bankruptcy, passed by the Parliament of
Canada, was objected to as being ultra vires, in so far as it interfered
with property and civil rights in the province; but, inasmuch as 'Bank-
ruptcy and Insolvency' form one of the classes of matters enumerated in
section 91, their Lordships upheld the validity of the statute. In deliver-
ing the judgment of the Board, Sir Montague Smith pointed out that it
would be impossible to advance a step in the construction of a scheme
for the administration of insolvent estates without interfering with and
modifying some of the ordinary rights of property."

71054-11AJ
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The Board proceeded to find that the subject matter of
the sections under consideration related in fact to Banking.
The legislative powers of the Parliament of Canada
"depend upon section 91, and the power to legislate conferred by that
clause may be fully exercised, although with the effect of modifying civil
rights in the province. And it appears to their Lordships that the plenary
authority given to the Parliament of Canada by section 91, subsection 15,
to legislate in relation to banking transactions is sufficient to sustain the
provisions of the Bank Act which the appellant impugns."

A.-G. OF ONTARIO v A.-G. OF CANADA
(1894) A.C. 189

Case (THE LORD CHANCELLOR, LORD WATSON, LORD

No. 12 MACNAGHTEN, LORD SHAND AND SIR RICHARD COUCH.)

Ontario Statute held intra vires.

Decision rendered by the Lord Chancellor.

Crown of Dominion and Province both represented on
argument.

Headnote:
" Held that the provisions of section 9 of an Ontario Act respecting

assignments and preferences by insolvent persons (R.S. Ont. c. 124) which
relate to assignments purely voluntary, and postpone thereto judgments
and executions not completely executed by payment, are merely ancillary
to bankruptcy law and as such are within the competence of the pro-
vincial legislature so long as they do not conflict with any existing
bankruptcy legislation of the Dominion Parliament."

The legislature of Ontario had enacted that--
" An assignment for the general benefit of creditors under this Act

shall take precedence of all judgments and of all executions not com-
pletely executed by payment, subject to the lien, if any, of an execution
creditor for his costs, where there is but one execution in the sheriffs
hands, or to the lien, if any, of the creditor for his costs who has the
first execution in the sheriffs hands."

The province contended that the section related " to
such procedure as is necessary to carry out the first object
of a voluntary assignment, viz. to ensure amongst creditors
a fair distribution of assets without undue preference."
The Act, said counsel, neither applied to insolvents only
nor compelled the making of an assignment. The prov-
ince also contended that "(1) the clause did not necessarily
fall within the meaning of bankruptcy and insolvency and



33

(2) that until the Dominion Parliament has actually legis-
lated on that subject the powers of the provincial legis-
lature, as exercised in this case, are not affected by the
existence of general powers in the Dominion Parliament
which that Parliament has not thought fit to exercise.
In other words, the Dominion Parliament might have
authority to override the legislation of the province, but
until it does so the latter stands good as being within its
powers."

Finally, counsel contended that the provisions of the
Act were such as might be ancillary to a scheme of
bankruptcy but they were not such as to be the essence
of such a scheme, as (per the counsel) they would need
to be to come within the exclusive power -of the Dominion.

Counsel for the Dominion contended that the provincial
Act as a whole was bankruptcy legislation, that voluntary
assignments or the purpose of effecting disposal of an
insolvent's estate were a necessary part of a bankruptcy
system and that " what the province had done by the Act
was not, when fairly considered, merely ancillary to a
system which the Dominion might have prescribed."

The Board upheld the validity of the legislation. It
was valid under 92 (13) (property and civil rights in the
province) unless withdrawn from provincial competency
by 91 (21) (Bankruptcy and Insolvency). Hence the
problem was-What is the meaning and proper applica-
tion of 91 (21) ?

Per the Lord Chancellor:
" It is argued that inasmuch as this assignment contemplates the

insolvency of the debtor, and would only be made if he were insolvent,
such a provision purports to deal with insolvency and therefore is a
matter exclusively within the jurisdiction of the Dominion Parliament.
Now it is to be observed that an assignment for the general benefit of
creditors has long been known to the jurisprudence of this country and
also of Canada, and has its force and effect at common law quite inde-
pendently of any system of bankruptcy and insolvency, or any legislation
relating thereto.... It was open to any debtor who might deem his
solvency doubtful and who desired in that case that his creditors should
be equitably dealt with, to make an assignment for their benefit. The
validity of the assignment and its effect would in no way depend on
the insolvency of the assignor, and their Lordships think it clear that the
9th section" (that under consideration) "would equally apply whether
the assignor was or was not insolvent.... It is not necessary, in their
Lordship's opinion, nor would it be expedient, to attempt to define what
is covered by the words " bankruptcy " and " insolvency " in section 91
of the British North America Act. But it will be seen that it is a feature
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common to all the systems of bankruptcy and insolvency to which refer-
ence has been made that the enactments are designed to secure that in
the case of an insolvent person his assets shall be rateably distributed
amongst his creditors whether he is willing that they shall be so
distributed or not. Although provision may be made for a voluntary
assignment as an alternative, it is only as an alternative. In reply to a
question put by their Lordships the learned counsel for the respondent
were unable to point to any scheme of bankruptcy or insolvency legisla.
tion which did not involve some power of compulsion by process of
law to secure to the creditors the distribution amongst them of the
insolvent debtor's estate. In their Lordships' opinion these considerations
must be borne in mind when interpreting the words "bankruptcy" and
" insolvency " in the British North America Act. It appears to their
Lordships that such provisions as are found in the enactment in question
relating as they do to assignments purely voluntary do not infringe on
the exclusive legislative power conferred upon the Dominion Parliament."

Finally there was a statement of the "'ancillary powers"
doctrine and an application of the " unoccupied field"
doctrine which was afterwards followed and defined. The
Board observed that-

" A system of bankruptcy legislation may frequently require various
ancillary provisions for the purpose of preventing the scheme of the Act
from being defeated. It may be necessary for this purpose to deal with
the effect of executions and other matters which would otherwise be
within the legislative competence of the provincial legislature. Their
Lordsbips do not doubt that it would be open to the Dominion Parlia-
ment to deal with such matters as part of a bankruptcy law, and the
provincial legislature would, doubtless, be then precluded from interfering
with this legislation inasmuch as such interference would affect the bank-
ruptcy law of the Dominion Parliament. But it does not follow that
such subjects as might properly be treated as ancillary to such a law,
and therefore within the powers of the Dominion Parliament, are
excluded from the legislative authority of the provincial legislature when
there is no bankruptcy or insolvency legislation of the Dominion Parlia-
ment in existence." (A.-G. Canada v A.-G. Ontario.)"
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A.-G. FOR ONTARIO v A.-G. FOR CANADA ET AL
(1896) A.C. 348

Case (LORD HALSBURY, L.C., LORD HERSCHELL, LORD WATSON,

No. 13 LORD DAVEY AND SIR RICHARD COUCH.)

Decision rendered by Lord Watson.

Dominion Statute in whole and Provincial Statute in part
held intra vires.

The Crown in both Dominion and Provincial Rights
represented.

Abbreviated Headnote:
The general power of legislation conferred upon the Dominion

Parliament by section 91 of the British North America Act, 1867, in
supplement -of its therein enumerated powers, must be strictly confined
to such matters as are unquestionably of national interest and importance,
and must not trench on any of the subjects enumerated in section 92 as
within the scope of provincial legislation, unless they have attained such
dimensions as to affect the body politic of the Dominion.

Dominion enactments, when competent, override but cannot directly
repeal provincial legislation. Whether they have in a particular instance
effected virtual repeal by repugnancy is a question for adjudication by the
tribunals and cannot be determined by either the Dominion or provincial
legislature.

The Canada Temperance Act is valid when duly brought into opera-
tion in any provincial area as relating to the peace, order and good
government of Canada.

Ontario Act (53 Vict. c. 56, s. 18) intra vires but not operative in
areas within which Canada Temperance Act adopted.

The appeal involved a submission of questions to the
Supreme Court of Canada by the Dominion Government.
A majority of that Court, after hearing counsel for the
Dominion, the provinces of Ontario, Quebec and Manitoba
and the Distillers and Brewers Association for Ontario,
answered all the questions in the negative. All the judges
agreed (Strong C.J. & Fournier J. were the dissidents) that,
re question 3, a province has not jurisdiction to prohibit
the manufacture of intoxicating liquors in the province
and that, re question 4, a province has not jurisdiction to
prohibit the importation of such liquors into the Province.

Counsel for the Province of Ontario contended that
"Citizens Insurance Co. v Parsons, 7 A.C. 96, lays down
the rule that, provincial legislation is valid if it relates to
the enumerated subjects in section 92 and is not over-
ridden by the enumerated subjects in section 91." Also,
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that " the Act of 1867 was founded on the Quebec Reso-
lutions and expressions which come textually from them
should be interpreted by the light of Canadian legislation."
Subsections 9, 13 and 16 of section 92 were relied on. The
Trade and Commerce provision (No. 2) of section 91
means " general regulation in a broad sense, not of such
specific matters as are involved in the Act in question,
nor of any minute details, nor any regulation of matters
of a merely local nature or private or peculiar to any
particular trade.

Newcombe, Q.C., for the Dominion, having contended
that " Russell v The Queen, 7 A.C. 829, had ruled that
prohibition as dealt with by the Canada Temperance Act
was excluded from provincial authority," Lord Herschell
answered-" No; not while the provincial legislature deals
with the matter locally." Prohibition of the liquor traffic,
Newcombe proceeded to say, " does not fall within any of
the subjects enumerated in section 92.... Subsection 16
of section 92 relates to " local or private " matters, not
provincial." Prohibition, he claimed was a strictly
Dominion matter for its peace, order and good government
and as regulation of trade and commerce. If provinces
can prohibit Dominion has nothing left to regulate. The
field of legislation, prohibition of the liquor traffic, is
already occupied by the Canada Temperance Act. Per
Lord Watson, interrupting, "Where the Temperance Act
is not adopted there is no law as yet applicable and there
the field is not covered." Per Newcombe-" The Legisla-
tion exists which at any moment the community may
bring into force."

Blake, Q.C., followed with more detailed reference to
the same matters as mentioned by Newcombe.

The Board's decision, per Lord Watson, deals mainly,
with the seventh question,-" Has the Ontario Legislature
jurisdiction to enact section 18 of the Ontario Act, 53 Vict.
Chapter 56, intituled " An Act to improve the Liquor
License Acts " as said section is explained by Ontario
Act 54 Vict. Chapter 46, intituled " An Act respecting
local option in the matter of liquor selling." It explains
the terms of and procedure under both the provincial and
Dominion Acts concerned and proceeds to say that-
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"The seventh question raises the issue whether, in the circumstances
which have just been detailed, the provincial legislature had authority to
enact section 18. In order to determine that issue it becomes necessary
to consider, in the first place, whether the Parliament of Canada had
jurisdiction to enact the Canada Temperance Act, and, if so, to consider,
in the second place, whether, after that Act became the law of each
province of the Dominion, there yet remained power with the Legislature
of Ontario to enact the provisions of section 18...."

The Board next states that the Dominion's jurisdiction
in the matter under consideration is maintained firstly, as
" within the meaning of the introductory and general
enactments of section 91," and secondly, under No. 2 of
the enumerated classes of subjects " which are placed
under the exclusive jurisdiction of the Federal Parliament
by that section." Then follows the statement that " these
sources of jurisdiction are in themselves distinct, and are
to be found in different enactments." [Note: The text of
the Act presents but one source of jurisdiction,-the open-
ing enacting words of section 91.]

Next Lord Watson proceeds as follows:-
" It was apparently contemplated by the framers of the Imperial Act

of 1897 that the due exercise of the enumerated powers conferred upon
the Parliament of Canada by section 91 might, occasionally and incident-
ally involve legislation upon matters which are prima facie committed
exclusively to the provincial legislatures by section 92. In order to
provide against that contingency the concluding part of section 91 enacts
that 'any matter coming within any of the classes of subjects enumerated
in this section shall not be deemed to come within the class of matters
of a local or private comprised in the enumeration of the classes of
subjects by this Act assigned exclusively to the legislatures of the
provinces.' It was observed by this Board in Citizens Insurance Co. of
Canada v Parsons, 7 A.C. 108, that the paragraph just quoted 'applies
in its grammatical construction only to No. 16 of section 92.' The
observation was not material to the question arising in that case, and it
does not appear to their Lordships to be strictly accurate. It appears
to them that the language of the exception in section 91 was meant to
include and correctly describes all the matters enumerated in the sixteen
heads of section 92, as being, from a provincial point of view, of a local
or private nature. It also appears to their Lordships that the exception
was not meant to derogate from the legislative authority given to
provincial legislatures by these sixteen sections, save to the extent of
enabling the Parliament of Canada to deal with matters local and private
in those cases where such legislation is necessarily incidental to the exer-
cise of the powers conferred upon it by the enumerative heads of clause
91. That view was stated and illustrated by Sir Montague Smith in
Citizens Insurance Company of Canada v Parsons, 7 A.C. at pp. 108,
109, and in Cushing v Dupuy, 5 A.C. 409, 415, and it has been recognized
by this Board in Tennant v Union Bank of Canada, 1894, A.C. 31, 46,
and in Attorney General of Ontario v Attorney General for the Dominion
(1894), A.C. 189, 200."
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The " second branch " of section 91 of the Act is in the
following words:-

" It is hereby declared that (notwithstanding anything in this Act)
the exclusive legislative authority of the Parliament of Canada extends to
all matters coming within the classes of subjects next hereinafter enumer-
ated."

Lord Watson proceeds as follows:-
" The general authority given to the Canadian Parliament by the

introductory enactments of section 91 is 'to make laws for the peace,
order and good government of Canada in relation to all matters not
coming within the classes of subjects by this Act assigned exclusively
to the legislatures of the provinces'; and it is declared, but not so as to
restrict the generality of these words, that the exclusive authority of the
Canadian Parliament extends to all matters coming within the classes of
subjects which are enumerated in the clause. There may, therefore, be
matters not included in the enumeration, upon which the Parliament of
Canada has power to legislate because they concern the peace, order and
good government of the Dominion. But to those matters which are not
specified among the enumerated subjects of legislation the exception from
section 92 which is enacted by the concluding words of section 91 has no
application, and, in legislating with regard to such matters the Dominion
Parliament has no authority to encroach upon any class of subjects which
is exclusively assigned to provincial legislatures by section 92. These
enactments appear to their Lordships to indicate that the exercise of
legislative power by the Parliament of Canada in regard to all matters
not enumerated in section 91 ought to be strictly confined to such matters
as are unquestionably of Canadian interest and importance and ought not
to trench upon provincial legislation with respect to any of the classes
of subjects enumerated in section 92. To attach any other construction
to the general power which, in supplement of its enumerated powers, is
conferred upon the Parliament of Canada by section 91 would, in their
Lordships' opinion, not only be contrary to the intendment of the Act,
but would practically destroy the autonomy of the provinces. If it were
once conceded that the Parliament of Canada has authority to make laws
applicable to the whole Dominion in relation to matters which, in each
province, are substantially of local or private interest, upon the assump-
tion that these matters also concern the peace, order and good govern-
ment of the Dominion, there is hardly a subject enumerated in section 92
upon which it might not legislate, to the exclusion of the provincial
legislatures."

Lord Watson next refers to section 94 of the Act
(uniformity of laws relative to property and civil rights
in Ont., N.S. & N.B., excluding Quebec) which is not to
be effective " unless and until it " (the Dominion Uniform
Act) " has been adopted and enacted by the provincial
legislature." He comments-

" These enactments would be idle and abortive if it were held that
the Parliament of Canada derives jurisdiction from the introductory
provisions of section 91 to deal with any matter which is in substance
local or provincial and does not truly affect the interest of the Dominion
as a whole."
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[Note: Lord Watson does not refer to the words of section 94 which
exhibit its purpose, viz. to enable the transfer of legislative jurisdiction
in relation to any or all matters coming within the class of subject " prop-
erty and civil rights in the province" from any one or more of the
provincial legislatures to the Dominion Parliament without the necessity
of amending the British North America Act. It is the only provision of
its kind in the Act.]

Lord Watson went on to say that-

" Their Lordships do not doubt that some matters, in their origin
local and provincial, might attain such dimensions as to affect the body
politic of the Dominion and to justify the Canadian Parliament in passing
laws for their regulation or abolition in the interest of the Dominion.
But great caution must be observed in distinguishing between that which
is local and provincial, and therefore within the jurisdiction of the
provincial legislatures, and that which has ceased to be merely local or
provincial and has become matter of national concern, in such sense as
to bring it within the jurisdiction of the Parliament of Canada."

He sets off an Act to restrict the carrying of weapons
or their sale to young persons within a province as a
provincial matter against the traffic in arms or their
possession under circumstances indicating intended
sedition or intended use against a foreign state as a
Dominion matter.

Lord Watson next considers Russell v The Queen, 7 A.C.
829, observing that that decision
"must be accepted as an authority to the extent to which it goes,
namely, that the restrictive provisions of the Act of 1886, when they have
been duly brought into operation in any provincial area must receive
effect as valid enactments relating to the peace, order and good govern-
ment of Canada."

But any idea that Russell v The Queen is supportable
under Head No. 2 of section 91 (The Regulation of Trade
and Commerce) is repudiated by the Board. " If it were
so " they say " the Parliament of Canada would, under
the exception from section 92 which has already been
noticed" (meaning the concluding words of section 91),
" be at liberty to exercise its legislative authority, although
in so doing it should interfere with the jurisdiction of the
provinces."

The Board rejected the contention that the provincial

legislation under review could be supported under Head
No. 8 of section 92 (Municipal Institutions) or Head No. 9
(licences for revenue) holding that only Head No. 13
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(property and Civil Rights) or Head No. 16 (matters of
a merely local or private nature) could possibly apply, and
stating that-

"It is not impossible that the vice of intemperance may prevail in
particular localities within a province to such an extent as to constitute
its cure by restricting or prohibiting the sale of liquor a matter of a
merely local or private nature, and therefore falling prima facie within
No. 16. In that state of matters it is conceded that the Parliament of
Canada could not imperatively enact a prohibitory law adopted and
confined to the requirements of localities within the province where
prohibition was urgently needed. It is not necessary for the purposes
of the present appeal to determine whether provincial legislation for the
suppression of the liquor traffic, confined to matters which are provincial
or local within the meaning of Nos. 13 and 16 is authorized by the one
or by the other of these heads. It cannot, in their Lordships' opinion,
be logically held to fall within both of them. In section 92 No. 16
appears to them to have the same effect which the general enactment
to matters concerning the peace, order and good government of Canada,
so far as supplementary of the enumerated subjects, fulfils in section 91.
It assigns to the provincial legislature all matters in a provincial sense
local or private which have been omitted from the preceding enumera-
tion, and, although its terms are wide enough to cover, they were

obviously not meant to include, provincial legislation in relation to the
classes of subjects already enumerated.... It was practically conceded
that a provincial legislature must have power to deal with the restriction
of the liquor traffic from a local and provincial point of view, unless it
be held that the whole subject of restriction or abolition is exclusively
committed to the Parliament of Canada as being within the regulation
of trade and commerce. In that case the subject, in so far, at least,
as it had been regulated by Canadian legislation, would, by virtue of
the concluding enactment of section 91, be excepted from the matters
committed to provincial legislatures by section 92. Upon the assumption
that section 91 (2) does not embrace the right to suppress a trade, Mr.
Blake maintained that, whilst the restriction of the liquor traffic may be
competently made matter of legislation in a provincial as well as in a
Canadian aspect, yet the Parliament of Canada has, by enacting the
Temperance Act of 1886, occupied the whole possible field of legislation
in either aspect, so as completely to exclude legislation by a province.
That appears to their Lordships to be the real point of controversy
raised by the question with which they are at present dealing, and before
discussing the point it may be expedient to consider the relation in which
Dominion and provincial legislation stand to each other.

"It has been frequently recognized by this Board, and it may now
be regarded as settled law, that according to the scheme of the British
North America Act the enactments of the Parliament of Canada, in so
far as these are within its competency, must override provincial legisla-
tion. But the Dominion Parliament has no authority conferred upon it
by the Act to repeal directly any provincial statute, whether it does or
does not come within the limits of jurisdiction prescribed by section 92.
The repeal of a provincial Act by the Parliament of Canada can only
be effected by repugnancy between its provisions and the enactments of
the Dominion; and if the existence of such repugnancy should become
matter of dispute the controversy cannot be settled by the action either
of the Dominion or of the provincial legislature, but must be submitted
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to the judicial tribunals of the country. In their Lordships' opinion the
express repeal of the old provincial Act of 1864 by the Canada Temper-
ance Act of 1886 was not within the authority of the Parliament of
Canada.

"The question must next be considered whether the provincial enact-
ments of section 18 to any, and if so to what, extent, come into collision
with the provisions of the Canadian Act of 1886. In so far as they do
provincial must yield to Dominion legislation and must remain in abey-
ance unless and until the Act of 1886 is repealed by the Parliament
which passed it."

The Board proceeded to examine in detail the provisions
of the Dominion and provincial Acts, respectively, finding
in effect that, each in a different aspect, both Acts were
intra vires. The Board was " of opinion that the Ontario
legislature had jurisdiction to enact section 18, subject to
this necessary qualification, that its provisions are, or will
become, inoperative in any district of the province which
has already adopted, or may subsequently adopt, the
second Part of the Canada Temperance Act of 1886."

FIELDING v THOMAS (18916) A.C. 600

Case (LORD HALSBURY, L.C., LORD HERSCHELL, LORD WATSON,

No. 14 LORD MACNAGHTEN, LORD MORRIS, LORD DAVEY AND
SIR RICHARD COUCH.)

(Not a contest between Dominion and Province.)

(This case, for present purposes, is important only for
following pronouncement.)

Per Lord Halsbury, L.C.:
"It is to be observed that the House of Commons of Canada" (the

privileges whereof are enacted by the B.N.A. Act, although the privileges
of the provincial legislature of Nova Scotia, concerned on the appeal, are
not enacted by such Act) " was a legislative body created for the first
time by the British North America Act, and it may have been thought
expedient to make express provision for the privileges, immunities and
powers of the body so created which was not necessary in the case of the
existing Legislature of Nova Scotia. By section 88 the constitution of
the Legislature of the Province of Nova Scotia was, subject to the
provisions of the Act, to continue as it existed at the union until altered

by authority of the Act. It was therefore an existing legislature subject
only to the provisions of the Act. By section 5 of the Colonial Laws
Validity Act (28 & 29 Vict. c. 63) it had at that time full power to make
laws respecting its constitution, powers and procedure. It is difficult to
see how this power was taken away from it, and the power seems suffi-
cient for the purpose." (The B.N.A. Act also conferred that power, so
the Board held.)
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BREWERS AND MALTSTERS v ONTARIO
(1897) A.C. 231

Case (LORD HERSCHELL, LORD WATSON, LORD HOBEoUSE, LORD

No. 15 MORRIS AND SIR RICHARD COUCH.)

Decision by Lord Herschell.
Provincial Act involved.
Dominion not represented.

R. S. Ontario, chapter 194, section 51, subsection (2)
required every brewer and distiller to obtain a licence
thereunder to sell wholesale within the province. Held
(following Bank of Toronto v Lambe (1887) 12 A.C. 575),
intra vires as direct taxation; also that the legislation
came under " other licences " in 92 (9) B.N.A. Act.

The appellants contended that since grant of licence
was practically automatic the Act was merely a taxation
act and the tax was indirect and, so, ultra vires.

The respondents were not heard.

The most material utterance of the Board, possibly,
is-

Per Lord Herschell:
"Their Lordships were not satisfied by the argument of the learned

counsel for the appellants that the licence which the enactment renders
necessary is not a licence within the meaning of subsection 9 of section
92. They do not doubt that general words may be restrained to things
of the same kind as those particularized, but they are unable to see what
is the genus which would include 'shop, saloon, tavern' and 'auctioneer'
licences and which would exclude brewers' and distillers' licences."

CANADA v ONTARIO (FISHERIES CASE)
(1898) A.C. 700

Case (THE LORD CHANCELLOR, LORD HERSCHELL, LORD WATSON,
LORD MACNAGHTEN, LORD MORRIS, LORD SHAND, LORD

No. 16 DAVEY AND Sm HENRY DEVILLIERS.)

Dominion and Provincial Acts involved.

Decision by Lord Herschell.

The case involved a reference by Canada to the Supreme
Court of 17 questions set out in the report of the Case.
There were three appeals. The judges of the Supreme
Court had differed in opinion. The majority had held
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that the beds of all ungranted waters in a province
(excepting only public harbours), were the property of the
province, that the province alone could grant leases and
licences as to fishing therein and that the jurisdiction of
the Dominion as to fisheries was limited to passing general
laws which, without derogating from the property in the
beds of such waters, or from the rights incident to the
ownership thereof, might provide in the interest of the
owiers and the public for the regulation, protection,
improvement and preservation of fisheries, and that the
provincial legislatures had jurisdiction to make regulations
as to fisheries within their respective provinces so far as
such regulations were not inconsistent with and were not
superseded by Dominion legislation.

The Supreme Court held certain Dominion Acts or
parts of Acts to be intra vires and certain other Acts or
parts of Acts to be ultra vires. Also, that certain sub-
mitted provincial legislation was intra vires " provided
that and so long as they did not conflict with Dominion
legislation."

The general result, before the Judicial Committee of
the Privy Council, was the allowance in part of the
Dominion's appeal.

Summary of Headnote. Whatever proprietary rights
vested in the provinces at the date of the B.N.A. Act,
1867, remained so unless by its express enactments trans-
ferred to the Dominion. Such transfer is not to be pre-
sumed from the grant of legislative jurisdiction to the
Dominion in respect of the subject matter of those
proprietary rights. Transfer to the Dominion (by section
108 and clause 5 of its schedule) of "rivers and lake
improvements " operates only in regard to the improve-
ments of rivers and lakes and not in regard to the entire
rivers. Transfer to the Dominion of " public harbours "

operates on whatever is properly comprised in that term

having regard to the circumstances of each case, and is

not limited merely to those portions on which. public

works had been executed. As to fisheries and fishing
rights it was held that section 91 did not convey to the

Dominion any proprietary rights therein, although the

legislative jurisdiction conferred by that section enables

it to affect those rights to an unlimited extent, short of
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transferring them to others. The Dominion may tax, by
way of licence, the right to fish under section 91 (4) &
(12). So may the province under section 92. The
Dominion may not empower the grant of exclusive fishing
rights over provincial property. Hence R.S. Canada
chapter 95, section 4 was ultra vires. R.S. Ontario chapter
24, section 47, with a specific exception, was held to be
intra vires. But as to the Ontario Act of 1892 (55 Vict.)
chapter 10, the regulations thereof which control the
manner of fishing are ultra vires.

Fishing regulations and restrictions are within the
exclusive competence of the Dominion: see section 91,
subsection 12. Secus with regard to any provisions relat-
ing thereto which would properly fall under the headings
" Property and Civil Rights " or " The management and
Sale of Public Lands." It was held also that the Dominion
Parliament had power to enact R.S.C. chapter 92 " An Act
respecting certain Works constructed in or over Navigable
Waters.

The appellants were the Dominion, Ontario, Quebec
and Nova Scotia.

The argument for the Dominion was that the beds of
all lakes, rivers, public harbours and other waters within
a province and not granted before confederation became
under the B.N.A. Act the property of the Dominion and
that the Dominion had the exclusive right to lease or
licence fishing in them. Counsel relied on the trade and
commerce, defence, navigation and shipping and sea coast
and inland fisheries provisions of section 91 of the Act.
Dominion executive power, in the absence of contrary
enactment, was co-extensive with the legislative power.

The provinces denied that the limits of legislative
jurisdiction and proprietary right were identical or that
legislative jurisdiction implies proprietary right. They
contended that the beds, the waters over them and the
fish in the waters belonged to the province. Legislative
jurisdiction over public harbours does not involve trans-
ference of proprietary right.

Per Lord Herschell:
" It must also be borne in mind that there is a broad distinction

between proprietary rights and legislative jurisdiction. The fact that such
jurisdiction in respect of a particular subject-matter is conferred on
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the Dominion Legislature, for example, affords no evidence that any
proprietary rights with respect to it were transferred to the Dominion.
There is no presumption that because legislative jurisdiction was vested
in the Dominion Parliament proprietary rights were transferred to it.
The Dominion of Canada was called into existence by the British North
America Act, 1867. Whatever proprietary rights were at the time of the
passing of that Act possessed by the provinces remain vested in them
except such as are by any of its express enactments transferred to the
Dominion of Canada."

(Note: The preceding extract is affirmed in Ontario
Mining Company v Seybold (1903) A.C. 73.)

The Board, ruling as stated in the preceding summary
of the headnote of the case quoted the words of section 91
and observed, per Lord Herschell, as follows:-

" The earlier part of this section, read in connection with the words
beginning 'and for greater certainty,' appears to amount to a legislative
declaration that any legislation falling strictly within any of the classes
specially enumerated in section 91 is not within the legislative competence
of the provincial legislatures under section 92. In any view the enact-
ment is express that laws in relation to matters falling within any of the
classes enumerated in section 91 are within the 'exclusive' legislative
authority of the Dominion Parliament." (Note: The words of the Act
are that the exclusive jurisdiction of that Parliament extends to the
enumerated classes.) " Whenever, therefore, a matter is within one of
these specified classes, legislation in relation to it by a provincial legis-
lature is, in their Lordships' opinion, incompetent. It has been suggested,
and this view has been -adopted by some of the judges of the Supreme
Court, that although any Dominion legislation dealing with the subject
would override provincial legislation, the latter is nevertheless valid
unless and until the Dominion Parliament so legislates. Their Lordships
think that such a view does not give due effect to the terms of section
91, and in particular to the word 'exclusively.' It would authorize, for
example, the enactment of a bankruptcy law or a copyright law in any
of the provinces unless and until the Dominion Parliament passed enact-
ments dealing with those subjects. Their Lordships do not think this is
consistent with the language and manifest intention of the British North
America Act." (Note: The preceding observations are sound. The prov-
inces are required to keep out of known, because declared, Dominion
fields of legislation, although it may temporarily occupy unknown, because
undeclared, fields which are occupiable by the Dominion, and if and while
the Dominion occupies the provinces stand ejected.) "It is true that
this Board held in the case of Attorney-General of Canada v Attorney-
General of Ontario (1894) A.C. 189, that a law passed by a provincial
legislature which affected the assignments and property of insolvent
persons was valid as falling within the heading 'Property and Civil
Rights' although it was -of such a nature that it would be a suitable
ancillary provision to a bankruptcy law. But the ground of this decision
was that the law in question did not fall within the class 'Bankruptcy
and Insolvency' in the sense in which those words were used in section
91. For these reasons their Lordships feel constrained to hold that the
enactment of fishery regulations and restrictions is within the exclusive
competence of the Dominion legislature, and is not within the legislative
powers of provincial legislatures.

71054-12A
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" But whilst, in their Lordships' opinion, all restrictions or limita-
tions by which public rights of fishing are sought to be limited or con-
trolled can be the subject of Dominion legislation only, it does not
follow that the legislation of provincial legislatures is incompetent merely
because it may have relation to fisheries. For example, provisions pre-
scribing the mode in which a private fishery is to be conveyed or other-
wise disposed of, and the rights of succession in respect of it, would be
properly treated as falling under the heading 'Property and Civil Rights'
within section 92, and not as in the class 'Fisheries' within the meaning
of section 91. (Note: That is to say a law can have relation to a thing
and yet be not a law in relation to that thing.) So, too, the terms and
conditions upon which the fisheries which are the property of the prov-
ince may be granted, leased or otherwise disposed of, and the rights
which, consistently with any general regulations respecting fisheries enacted
by the Dominion Parliament may be conferred therein, appear proper
subjects for provincial legislation, either under class 5 of section 92, 'The
Management and Sale of Public Lands' or under the class 'Property and
Civil Rights.' Such legislation deals directly with property, its disposal
and the rights to be enjoyed in respect of it, and was not, in their
Lordships' opinion, intended to be within the scope of the class 'Fisheries,'
as that word is used in section 91."

CANADIAN PACIFIC RAILWAY CO. v BONSECOURS
(1899) A.C. 367

Case (THE LORD CHANCELLOR, LORD WATSON, LORD HOBHOUSE,

LORD MACNAGHTEN, LORD MoRms, LORD SHAND AND
NO. 17 LORD DAVEY.)

Decision by Lord Watson.

Provincial Act held valid.

Neither Dominion nor Province represented.

Headnote:
"By the true construction of the British North America Act, 1867,

section 91, subsection 29 and section 92, subsection 10 the Dominion

Parliament has exclusive right to prescribe regulations for the construc-

tion, repair and alteration of the appellant railway; and the provincial

legislature has no power to regulate the structure of a ditch forming part
of its authorized works;-But, Held, that the provisions of the muni-

cipal code of Quebec, which prescribe the cleaning of the ditch and the

removal of an obstruction which had caused inundation in neighbouring
land, are intra vires of the provincial legislature.

(Note: The preceding case is cited merely as an example of proper
application of the B.N.A. Act text. Legislation upon the matter of rail-

way building is .law in relation to a matter coming within the class

'Lines of Railways,' etc. But the railway company in the province and

its railway in the province are nevertheless subject to provincial legis-
lation of general application to all landowners upon the matter of ever-

flowing ditches, being a matter coming within the class of 'Property' or

of 'Private or Local Matters.')"
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UNION COLLIERY v BRYDEN (1899) A.C. 580

Case (LORD WATSON, LORD HOBHOUSE, LORD MACNAGHTEN,

No.18 SR RICHARD COUCH AND SIR EDWARD FRY.)

Decision by Lord Watson.

Provincial Act held invalid.

Province British Columbia represented. Dominion not.

Headnote:
Held that section 4 of the British Columbian "Coal Mines Regula-

tion Act, 1890," which prohibits Chinamen of full age from employment
in underground coal workings, is in that respect ultra vires of the pro-
vincial legislature. Regarded merely as a coal working regulation it
would come within section 92, subsection 10, or section 92, subsection 13,
of the British North America Act. But its exclusive application to
Chinamen who are aliens or naturalized subjects establishes a statutory
prohibition which is within the exclusive -authority of the Dominion
Parliament conferred by section 91, subsection 25, in regard to "natural-
ization and aliens."'

Per Lord Watson:

" The provisions of which the validity has thus been affirmed by the
courts below are capable of being viewed in two different aspects, accord-
ing to one of which they appear to fall within the subjects assigned to
the provincial parliament by section 92 of the British North America
Act, 1867, whilst, according to the other, they clearly belong to the class
of subjects exclusively assigned to the legislature of the Dominion by
section 91, subsection 25. They may be regarded as merely establishing
a regulation applicable to the working of underground coal mines; and,
if that were an exhaustive description of the substance of the enactments,
it would be difficult to dispute that they were within the competency of
the provincial legislature, by virtue either of section 92, subsection 10,
or section 92, subsection 13. But the leading feature of the enactments
consists in this-that they have-and can have, no application except to
Chinamen who are aliens or naturalized subjects, and that they establish
no rule or regulation except that these aliens or naturalized subjects shall
not work, or be allowed to work, in underground coal mines within the
province of British Columbia."

Later on, answering the argument that the Dominion

has not legislated as to all the rights of aliens and natural-

ized persons, Lord Watson observes-

" The abstinence of the Dominion Parliament from legislating to the
full limit of its powers could not have the effect of transferring to any
provincial legislature the legislative power which had been assigned to

the Dominion by section 91 of the Act of 1867."

The Board allowed the appeal.
71054-12A1
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MADDEN v NELSON AND FORT SHEPPARD RY. CO.
(1899) A.C. 626

Case (THE LORD CHANCELLOR, LORD WATSON, LORD HOBHOUSE,

No. 19 LORD MACNAGHTEN, SIR EDWARD FRY AND SIR HENRY

STRONG.)

Decision by The Lord Chancellor.
Provincial Act (B.C.) held invalid.
Province not represented. Nor was the Dominion.

Headnote:
"The provision in the British Columbian Cattle Protection Act,

1891, as amended in 1895, to the effect that a Dominion railway company,
unless they erect proper fences on their railway, shall be responsible for
cattle injured or killed thereon, is ultra vires of the provincial parlia-
ment." C.P.R. v Bonsecours (1899) A.C. 367, cited above, distinguished.

The province had, in the words of the Board, per the
Lord Chancellor,-
"pointed out by their preamble that in their view the Dominion Parlia-
ment has neglected proper precautions, and that they are going to
supplement the provisions which, in the view of the provincial legislature,
the Dominion Parliament ought to have made; and they thereupon
proceed to do that which they recite the Dominion Parliament has
omitted to do. It would have been impossible, as it appears to their
Lordships' to maintain the authority of the Dominion Parliament if the
provincial parliament were to be permitted to enter into such a field of
legislation, which is wholly withdrawn from them and is therefore,
manifestly ultra vires."

MANITOBA v LIQUOR LICENCE HOLDERS
(1902) A.C. 73

Case (LORD HOBHOUSE, LORD MACNAGHTEN, LORD DAVEY, LORD

No.20 ROBERTSON AND LORD LINDLEY.)

Decision by Lord Macnaghten.

Provincial Act, Manitoba, held valid.
Dominion not represented. Province a party.

Headnote:
"The Manitoba Liquor Act of 1900 for the suppression of the liquor

traffic in that province is within the powers of the provincial legislature,
its subject being, and having been dealt with as a matter of a merely
local nature in the province within the meaning of British North America
Act, 1867, section 92, subsection 16, notwithstanding that in its practical
working it must interfere with Dominion revenue, and indirectly, at least,
with business operations outside the province. Attorney-General for
Ontario v Attorney-General for the Dominion (1896) A.C. 348 followed."
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The appeal was from the Court of Kings Berych of
Manitoba. The constitutionality of the Act had been
referred to that Court by the Manitoba government. The
Court held the Act as a whole to be ultra vires.

The points involved are disclosed by the headnote,
quoted above.

The appellants argued that " the Act did not conflict
with any existing legislative provisions made by the
Dominion Parliament, or with any provision which may
hereafter be competently made thereby, nor did it encroach
upon the authority of the Dominion in any respect. It
dealt with matters of a purely local nature in the province.

The respondents, Dominion licensed brewers and
maltsters and wholesale liquor dealers, importers and
exporters not so licensed, argued that provincial jurisdic-
tion had been exceeded, especially because the Dominion
powers relating to the regulation of trade and commerce
and the raising of money by indirect taxation had been
invaded, as had been interprovincial export and import.

Per Lord Macnaghten:
" Mindful of advice often quoted but not, perhaps, always followed,

their Lordships do not propose to travel beyond the particular case before
them. The drink question, to use a common expression which is con-
venient if not altogether accurate, is not to be found specifically men-
tioned either in the classes of subjects enumerated in section 91 and
assigned to the legislature of the Dominion, or in those enumerated in
section 92 and thereby appropriated to provincial legislatures. The
omission was probably not accidental. The result has been somewhat
remarkable. On the one hand, according to Russell v Reg. 7 A.C. 828,
it is competent for the Dominion legislature to pass an Act for the
suppression of intemperance applicable to all parts of the Dominion, and
when duly brought into operation in any particular district deriving its
efficacy from the general authority vested in the Dominion Parliament
to make laws for the peace, order and good government of Canada. On
the other hand, according to the decision in Attorney-General for Ontario
v Attorney-General for the Dominion (1896) A.C. 348, it is not incom-
petent for a provincial legislature to pass a measure for the repression,
or even for the total abolition, of the liquor traffic within the province,
provided the subject is dealt with as a matter 'of a merely local nature'
in the province, and the Act itself is not repugnant to any Act of the
Parliament of Canada."

(Note: How can this be said to be "remarkable" in the case of a
confederation of provinces with a central government? The "aspect" of
the different species of Acts is not the same. The text of the Act shews
that what is described was intended.)

"In delivering the judgment of this Board in the case of Attorney-
General for Ontario v Attorney-General for the Dominion (1896) A.C.
348, Lord Watson expressed a decided opinion that provincial legislation



50

for the suppression of the liquor traffic could not be supported under
either No. 8 or No. 9 of section 92. His Lordship observed that the
only enactments of that section which appeared to have any relation to
such legislation were to be found in Nos. 13 and 16, which assigned to
the exclusive jurisdiction of provincial legislatures (1) 'property and civil
rights in the province' and (2) 'generally, all matters of a merely local
or private nature in the province '

Lord Macnaghten added that it was not necessary for
the purpose of that appeal to determine whether such
legislation was authorized by the one or by the other of
these heads, but that-

" Although this particular question was thus left apparently undecided,
a careful perusal of the judgment leads to the conclusion that, in the
opinion of the Board, the case fell under No. 16 rather than under No.
13. And that seems to their Lordships to be the better opinion. In
legislating for the suppression of the liquor traffic the object in view is
the abatement or prevention of a local evil, rather than the regulation
of property and civil rights-though, of course, no such legislation can be
carried into effect without interfering more or less with 'property and
civil rights in the province.' Indeed, if the case is to be regarded as
dealing with matters within the class of subjects enumerated in No. 13
it might be questionable whether the Dominion legislature could have
authority to interfere with the exclusive jurisdiction of the province in
the matter."

(Note: The last sentence of the preceding quotation
bothered Viscount Haldane during the argument of the
Snider Case. He could not understand what Lord
Macnaghten meant by it. What he meant was that as
the Dominion's power in the preceding "drink" cases
had been rested upon the residuary power of section 91,
which is a power subjected to the subtraction of No. 13 of
section 92, " property and civil rights in the province,"
if " the drink question," as dealt with in Attorney-General
for Ontario v Attorney-General for the Dominion was a
" mader " which entailed enactment, if at all, of " laws "
properly describable only as laws " in relation to property
and civil rights," then, since the " matter " of the neces-
sary legislation-(the " object in view " of it, as Lord
Macnaghten had put it) came exclusively within No. 13
of section 92 and since neither the% declaratory words (as
to enumerated powers of section 91) nor the concluding
words of section 91 could apply, the Dominion would be
completely devoid of jurisdiction. On the other hand,
No. 16 of section 92 would not have the same operation.
The " matters " which " come within " it are undefined,

except as "private" or "local," in the province. The
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Dominion must always legislate from a Dominion point
of view-in a Dominion " aspect." Its " object in view "
(as Lord Macnaghten would put it) must be a Dominion
object-not a " merely local or private " object. So the
Dominion residuary power, qua No. 16 of section 92, con-
templates the possibility of concurrent legislative power
in Dominion and province upon the same " matter " but
in different aspects-Dominion, qua the Dominion and
" merely local or private in the province " qua the prov-
ince. Intendedly the powers exercisable under the
residuary clause of section 91 and those exercisable under
No. 16 of section 92 are general, and, in different aspects,
Dominion or province, except as expressly prohibited by
the Act, may, under them, legislate in relation to the same
matter, subject to Dominion paramountcy. Further, qua
No. 16 of section 92 since no enumerated power of section
91 is concerned the exclusiveness of No. 16 of section 92,
as properly construed and, pursuant to its terms, confined
in its operation, is preserved., while at the same time the
plenary character of the peace, order and good govern-
ment clause of section 91 is minimized even as to the
same " matter " only to the extent to which the province
has been accorded limited jurisdiction, in a different aspect,
over that same " matter." If, instead of being " mindful
of advice often quoted but not, perhaps, always followed,"
Lord Macnaghten had, in this case, expanded his remarks
by setting down his reasons 'certain seemingly inconsistent
subsequent decisions of the Board might not have been
written.
It should be added, perhaps, that the concluding words
of the text of section 91, grammatically interpreted forbid

the provinces to legislate under No. 16 of section 92 in

relation to any matter enumerated in section 91, thus
implying or recognizing in the province power to legislate

in relation to any matter which, in a Dominion aspect,
may come under the residuary clause of section 91. The

headnote, above, sufficiently covers this case for present

purposes, with the aid of the preceding quotations.)
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ONTARIO MINING CO. v SEYBOLD (1903) A.C. 73

Case (THE LORD CHANCELLOR, LORD MACNAGHTEN, LORD DAVEY,

No.2 1 LORD ROBERTSON AND LORD LINDLEY.)

Decision by Lord Davey.
Grant of Lands by Dominion held ultra vires.
Dominion represented on appeal as intervenant.

Summary of Headnote:
Lands in Ontario surrendered by Indians belong to province, subject

to any privilege reserved to the Indians by the treaty of surrender, and
can only be disposed of on advice of ministers of, and under seal of, the
province. (St Catherine's Milling Co. v Reg. (1888) 14 A.C. 46 followed.)
A grant of such lands by Dominion is therefore ultra vires, because, while
the Dominion by Section 91 B.N.A. Act, 1867, had exclusive legislative
authority over such lands, it had no proprietary rights therein.

Per Lord Davey:
"Their Lordships repeat for the purposes of the present argument

what was said by Lord Herschell in delivering the judgment of this Board
in the Fisheries Case (A.G. for Dominion v A.G. for Ontario, etc. (1898)
A.C. 700) as to the broad distinction between proprietary rights and
legislative jurisdiction."

CUNNINGHAM v TOMEY HOMMA (1903) A.C. 151

Case (THE LORD CHANCELLOR, LORD MACNAGHTEN, LORD DAVEY,

N o.22 LORD ROBERTSON AND LORD LINDLEY.)

Decision by The Lord Chancellor.
Provincial Elections Act held intra vires.
Dominion and Province both made parties and appeared

on appeal.
B.C. Court reversed (appeal was direct).

Summary of Headnote:
"Naturalization" is subject to Dominion legislative power. Means

the right to determine how naturalization shall be constituted. But the
provinces (under section 92 No. 1, amendment of constitution) have the
right to determine what privileges, as distinguished from necessary con-
sequences, shall be attached to naturalization. Hence the British Columbia
Provincial Elections Act (1897), chapter 67) providing that no Japanese,
naturalized or not, may vote, is not ultra vires.

Per The Lord Chancellor, referring to former conditions
in England as to the privileges incidental to naturaliza-
tion:-
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"From the time of William III down to Queen Victoria no naturali-
zation was permitted which did not exclude the alien naturalized from
sitting in Parliament or in the Privy Council."

(Note: The law involved was a law in relation to elec-
tions, that is, one in relation to the constitution of the
province, so the law, being prima facie one coming under
section 92, exclusively, it stood subtracted from the
Dominion's power, and the same law being not a law in
relation to naturalization within the meaning of section 91,
and "naturalization" being the only possibly applicable
enumeration of section 91, the provisions of section 91
which relate to the overriding character of the enumerations
of that section were not applicable.)

The Board points out that
"in the history of this country" (England) "the right to the franchise
has been granted and withheld on a great number of grounds, con-
spicuously upon grounds of religious faith, yet no one has ever
suggested that a person excluded from the franchise was not under
allegiance to the Sovereign. Could it be suggested that the province of
British Columbia could not exclude an alien from the franchise? Yet,
if the mere mention of alienage in the enactment could make the law
ultra vires, such a construction of section 91, subsection 25, would involve
that absurdity. The truth is that the language of that section does not
purport to deal with the consequences of either alienage or naturaliza-
tion.... The right of proctection and the obligations of allegiance are
necessarily involved in the nationality conferred by naturalization; but
the privileges attached to it, where these depend upon residence, are
quite independent of nationality."

Referring to Union Colliery Co. v Bryden (1899) A.C.
587 wherein the object of the provincial Act was to deprive
Chinese (naturalized or not) of the ordinary rights of the
inhabitants of British Columbia, Lord Davey said-" It is
obvious that such a decision can have no relation to the
question whether any naturalized person has an inherent
right to the suffrage within the province in which he
resides."
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ONTARIO v HAMILTON STREET RAILWAY ET AL
(1903) A.C. 524

Case (THE LORD CHANCELLOR, LORD MACNAGHTEN, LORD
SHAND, LORD DAVEY, LORD ROBERTSON AND LORDNo.23 LINDLEY.)

Decision by The Lord Chancellor.
Ontario Provincial Act held ultra vires.
Province represented as the appellant.
Dominion represented as one of the respondents.
Ontario Appeal Court (appeal was direct) reversed.

Headnote:
Held that "An Act to prevent the Profanation of the Lord's Day"

(R.S.O., 1897, chapter 246) treated as a whole is ultra vires of the
Ontario Legislature.

The criminal law in its widest sense is reserved by section 91,
subsection 27, of the British North America Act, 1867, for the exclusive
authority of the Dominion Parliament, and an infraction of the above
Act is an offence against criminal law."

The province supported the impeached Act as being one
"dealing with property and civil rights under section 92
(13) of the B.N.A. Act 1867 "; also as coming under
section 92 (16) " merely local or private matter."

The Dominion opposed this argument by way of the
overriding enumeration of section 91-" The Criminal
Law, etc. " The primary object of the Act was the
promotion of public order, safety and morals, and not the
regulation of civil rights as between subject and subject."

(Note: This is an expressive argument. In 92 (13)
" civil rights " means civil rights in the province as
between subject and subject. The headnote sufficiently
expresses the decision.)

TORONTO v BELL TELEPHONE COMPANY
(1905) A.C. 52

Case (LORD MACNAGHTEN, LORD DAVEY, LORD ROBERTSON,
LORD LINDLEY AND SIR ARTHUR WMSON.)

Decision by Lord Macnaghten.
Dominion Act pronounced intra vires.
Ontario Provincial Act pronounced ultra vires.
Decision of Court of Appeal of Ontario confirmed.
Neither Dominion nor Province represented.
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Substance of Headnote:
That under its Dominion Act of Incorporation the telephone com-

pany was entitled, without the consent of the City of Toronto, to enter
streets and highways of the city and to construct conduits, lay cables
thereunder, also to erect poles and wires on such streets and highways.
These powers are referable to the express exception made by section 92
(10) (a) B.N.A. Act, 1867 from the class of local works and under-
takings. The Dominion's power in the provinces being exclusive, Ontario
Act 45 Vict. chapter 71 passed to authorize the telephone company to
exercise its said powers subject to the consent of the corporation was
held to be ultra vires.

Per Lord Macnaghten, after citing section 92 (10) (a)
of the B.N.A. Act, 1867:

" It would seem to follow that the Bell Telephone Company acquired
from the legislature of Canada all that was necessary to enable it to
carry on its business in every province of the Dominion, and that no
provincial legislature was or is competent to interfere with its opera-
tions as authorized by the Dominion of Canada."

CANADA v CAIN (1906) A.C. 542

Case (LORD MACNAGHTEN, LORD DUNEDIN, LORD ATKINSON,
SIR ARTHUR WILSON AND SIR HENRI ELZEAR

No. 25 TASCHEREAU.)

Decision by Lord Atkinson.
Dominion Act intra vires.
Decision of Ontario Single Judge, appealed direct, reversed.
Dominion party and appellant.

Substance of Headnote:
The Crown undoubtedly possessed the power to expel an alien from

the Dominion of Canada or to deport him to the country whence he
entered it. Section 6 of Dominion Act 60 & 61 Vict. chapter 11, as
amended by 1 Edw. 7, chapter 13, section 13 is intra vires the Dominion,
as by that Act, assented to by the Crown, the power of the Crown in
that respect was delegated to the Dominion government and it was
thereby authorized to impose such extra-territorial constraint as is neces-
sary to execute the power.

Per Lord Atkinson:
"Upon that event" (the cession of Canada by France in 1763) "the

Crown of England became possessed of all legislative and executive
powers within the country so ceded to it, and, save so far as it has since
parted with these powers by legislation, royal proclamation or voluntary
grant, it is still possessed of them. One of the rights possessed by the
Supreme power in every state is the right to refuse to permit an alien
to enter that state, to annex what conditions it pleases to the permission
to enter it, and to expel or deport from the state, at pleasure, even a
friendly alien, especially if it considers his presence in the state opposed



56

to its peace, order and good government or to its social or material
interests. Vattel, Law of Nations, book 1, section 231; book 2, section
125. The Imperial Government might delegate those powers to the
governor or the government of one of the colonies, either by Royal
Proclamation which has the force of a statute--Campbell v Hall (1774)
1 Cowper 204-or by a statute of the Imperial Parliament to which the
Crown has assented. If this delegation has taken place the depository
or depositories of the executive and legislative powers and authority of
the Crown can exercise those powers and that authority to the extent
delegated as effectively as the Crown could itself have exercised them....
It was in In re Adam (1837) 1 Moo. P.C. 460 definitely decided that the
Crown had power to remove a foreigner by force from the Island of
Mauritius, though, of course, the removal in that case would necessarily
involve an imprisonment of the alien outside British territory, in the ship
on board of which he would be put while it traversed the high seas.

The question, therefore, for decision in this case resolves itself into
this: Has the Act 60 & 61 Vict. chapter 11, assented to by the Crown,
clothed the Dominion Government with the power the Crown itself
theretofore undoubtedly possessed to expel an alien from the Dominion,
or to deport him to the country whence he entered the Dominion? If
it has, then the fact that extra-territorial constraint must necessarily be
exercised in effecting the expulsion cannot invalidate the warrant directing
expulsion issued under the provisions of the statute which authorizes the
expulsion.... The power of expulsion is in truth but the complement of
the power of exclusion. If entry be prohibited it would seem to follow
that the Government which has the power to exclude should have the
power to expel the alien who enters in opposition to its laws. In Hodge
v Reg. (1883) 9 Appeal Case 117, it was decided that a colonial legislature
has within the limits prescribed by the statute which created it, "an
authority as plenary and as ample ... as the Imperial Parliament in the
plenitude of its power possessed and could bestow." If, therefore, power
to expel aliens who had entered Canada against the laws of the Dominion
was by this statute given to the government of the Dominion, as their
Lordships think it was, it necessarily follows that the statute has also
given them power to impose that extra-territorial constraint which is
necessary to enable them to expel those aliens from their borders to the
same extent as the Imperial Government could itself have imposed the
constraint for a similar purpose had the statute never been passed."

The appeal was allowed.

GRAND TRUNK RY. v CANADA (1907) A.C. 65

Case (LORD MACNAGHTEN, LORD DUNEDIN, LORD ATKINSON,
SIR ARTHUR WILSON AND SIR ALFRED WILLS.)

Decision by Lord Dunedin.
Dominion Act held intra vires.
Decision of Supreme Court of Canada confirmed.
Dominion party and respondent on appeal.

Headnote:
"Held that the Dominion Parliament is competent to enact section 1

of Canadian Statute 4 Edw. 7, chapter 31, which prohibits 'contracting
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out' on the part of railway companies within the jurisdiction of the
Dominion Parliament from the liability to pay damages for personal
injury to their servants.

" That section is intra vires the Dominion as being a law ancillary to
through railway legislation, notwithstanding that it affects civil rights
which, under the British North America Act, 1867, section 92, subsection
13, are the subject of provincial legislation."

Per Lord Dunedin:
"It is not disputed that, in the partition of duties effected by the

British North America Act, 1867, between the provincial and the Dominion
legislatures, the making of laws for through railways is entrusted to the
Dominion.

" The point, therefore, comes to be within a very narrow compass.
The respondent maintains, and the Supreme Court has upheld his con-
tention, that this is truly railway legislation. The appellants maintain
that, under the guise of railway legislation, it is truly legislation as to
civil rights, and, as such, under section 92, subsection 13, of the British
North America Act, appropriate to the province.

" The construction of the provisions of the British North America
Act has been frequently before their Lordships. It does not seem neces-
sary to recapitulate the decisions. But a comparison of two cases decided
in the year 1894-viz., Attorney-General of Ontario v Attorney-General
of Canada (1894) A.C. 189, and Tennant v Union Bank of Canada (1894)
A.C. 31-seems to establish these two propositions:-First, that there can
be a domain in which provincial and Dominion legislation may overlap,
in which case neither legislation will be ultra vires if the field is clear;
and, secondly, that if the field is not clear and, in such a domain, the two
legislations meet, then the Dominion legislation must prevail.

" Accordingly, the true question in the present case does not seem to
turn upon the question whether this law deals with a civil right-which
may be conceded-but whether this law is truly ancillary to railway legis-
lation....

" Of the merits of the policy their Lordships cannot be judges. But
if the appellants' factum properly describes its scope, then it is indeed
plain that it is properly ancillary to through railway legislation."

The appeal was dismissed.

McGREGOR v ESQUIMAULT RY. (1907) A.C. 462

Case (LORD ROBERTSON, LORD COLLINS, SIR ARTHUR WILSON,
SIR HENRI ELZEAR TASCHEREAU AND SIR ALFRED WILLS.)

Decision by Sir Henri Elzear Taschereau.
Provincial Act (B.C.) held intra vires.
Decision of Full Court of Province (direct) reversed.
Neither Dominion nor Province represented on appeal.

The facts involved were that under authority 'of a B.C.
Act of 1904 a grant of land in fee simple had been made
to the appellant (a settler) without reservation of mines
and minerals. By an earlier B.C. Act of 1883 land which
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included that portion later granted in 1904 to the settler
had been granted with the mines and minerals of the
whole, to the Dominion 'Government in aid of the con-
struction of the E. & N. Railway, and in 1887 the
Dominion Government had, pursuant to a Dominion Act
of 1884, granted the whole of the land (so formerly
granted by the province to the Dom. Govt.) to the E. & N.
Ry. Co. The Judicial Committee of the Privy Council
held that the provincial Act of 1904, on its true construc-
tion, legalized the grant thereunder to the appellant and
superseded the respondents' title. Also that the pro-
vincial Act of 1904 was intra vires. The provincial legis-
lature had the exclusive power of amending or repealing
its own Act of 1883. The Act of 1904, moreover related
to land which had become the property of the respondents
and affected a work and undertaking purely local within
the meaning of section 92, subsection 10 of the British
North America Act. (The appeal involved enquiry into
(1) The validity and (2) the meaning, of the Act of 1904
and the effect of the Crown grant 'of the province to the
appellant settler.)

Per Sir Henri Elzear Taschereau:
"The only controversy between the parties is as to the right to the

mines and minerals in the said lot. The respondents, in their statement
of claim " (which was for a declaration that no right, title or interest in
mines and minerals passed to the appellant under his provincial grant)
" admit the appellants' right to a conveyance of the surface rights
thereof.".... 'The legislature had the exclusive right to amend or repeal
in whole in part its own said statute of December, 1883 (47 Vict. chapter
14) -and the Act relates, not to public property of the Dominion, as con-
tended for by the respondents, but to property and civil rights in the
province and affects a work and undertaking purely local (section 92,
subsection 10 of the British North America Act) .... This railway is the
property of the respondents and the said land had ceased to be the prop-
erty of the Dominion in 1887 by the grant thereof to the respondents.
By an Act passed in 1905 by the Dominion Parliament the legislative
power over the company has since been transferred to the federal
authority, but that Act, of course, has no application to this case."

The appeal was allowed.

(Note: The Act of 1904 was a " law in relation to prop-
erty in the province." Settler and railway company alike
were located in the province and they alike, in 1904, held
their property and all rights and interests therein subject
to the legislative jurisdiction of the province, which juris-
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diction, as construed, had been validly exercised against
the interest of the respondent and in favour of that of the
appellant.)

TORONTO v C.P.R. (1908) A.C. 54

Case (LORD ROBERTSON, LORD COLLINS, SIR ARTHUR WILSON AND

No.28 Sm ALFRED WILLS.)

Decision by Lord Collins.
Dominion Act held intra vires.
Decision of Court of Appeal of Ontario confirmed.
Neither Dominion nor Province represented on appeal.

The Railway Committee of the Privy Council of Canada
having made an order under sections 187 and 188 of the
Railway Act that certain measures be taken for (a) safe-
guarding the C.P.R. a through railway, and (b) for protect-
ing the public at level crossings at public streets (as to the
whole within or adjoining the boundary of the city of
Toronto) and such order having directed that the cost of
the whole be borne in equal proportions by the railway and
the city, it was held in a suit by the railway against the city
(after the execution of the directed works) for recovery of
the city's share of the cost, that such sections were intra
vires of the Dominion under sections 91 (29) and 92 (10)
(a) of the British North America Act, 1867.

Per Lord Collins:
" There is no doubt that 'railways connecting the province with any

other or others of the provinces' are expressly excepted from the juris-
diction of the provinces and placed under the exclusive jurisdiction of the
Parliament of the Dominion by the Imperial statute 30 and 31 Vict.
chapter 3, the British North America Act, 1867, section 91, subsection 29
and section 92, subsection 10 (a). On the other hand, by section 92 of the
same Act, municipal institutions in the province and property and civil
rights in the province are placed under the exclusive power of the provincial
legislatures. Questions of conflict between the two jurisdictions, that of the
Dominion and that of the province, have frequently come before this
Board, and the result of the decisions is thus summed up by Lord Dunedin,
in delivering the judgment in the most recent case, Grand Trunk Ry. Co. v
Attorney-General of Canada (1907) A.C. 65. He treats the following
propositions as established:-

" First that there can be a domain in which provincial and Dominion
legislation may overlap, in which case neither legislation will be ultra vires
if the field is clear; and, secondly, that if the field is not clear, and in such
a domain the two legislations meet then the Dominion legislation must
prevail."
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"In the present case it seems quite clear to their Lordships that if,
to use the language above quoted, 'the field were clear' the sections
impugned do no more than provide reasonable means for safeguarding in
the common interest the public and the railway which is committed to the
exclusive jurisdiction of the legislature which enacted them, and were,
therefore, intra vires. If the precautions ordered are reasonably necessary
it is obvious that they must be paid for, and in the view of their Lordships
there is nothing ultra vires in the ancillary power conferred by the sections
on the committee to make an equitable adjustment of the expenses among
the persons interested. . . . Both the substantive and the ancillary pro-
vision are alike reasonable and intra vires of the Dominion legislature,
and on the principles above cited must prevail, even if there is legislation
intra vires of the provincial legislature dealing with the same subject
matter and in some sense inconsistent. But it seems to their Lordships
that in truth there is no real inconsistency, and both may stand together.
The through railway is a subject matter excepted out of the jurisdiction
of the province, and there is no express provision in the British North
America Act defining the jurisdiction of the province inconsistent with the
right vested in the Dominion to provide for the safeguarding of the subject
matter thus excluded from the jurisdiction of the province. The juris-
diction conferred over property and civil rights in the province is quite
consistent with a jurisdiction specially reserved to the Dominion in respect
of a subject matter not within the jurisdiction of the province. (Note: Lord
Collins' point is clearer if we add after the word 'province ' the words
' which, confessedly, has that jurisdiction over property and civil rights in
that province.') 'The rights in the highways conferred on the municipality
by the sections of the Consolidated Municipal Act, 1903, 3 Edw. 7, chapter
19 (Ontario) cited in the appellants' case, do not, in their Lordships'
opinion, help the appellants at all on the ultra vires point, though they bear
strongly against them on the point that they are not 'persons interested'."

The appeal was dismissed.

CROWN GRAIN CO v DAY (1908) A.C. 504

Case (LORD LOREBURN, L.C., LORD ROBERTSON, LORD ATKINSON,

No.29 Sm ARTHUR WILSON AND SIR HENRY ELZEAR

TASCHEREAU.)

Decision by Lord Robertson.
Provincial Act (Manitoba) held ultra vires.

Decision of Supreme Court of Canada confirmed.

Both Dominion and Province appeared.

The Supreme Court of Canada is erected under section
101 'of the B.N.A. Act and the Supreme Court Act is
enacted under authority of the same section. The latter
Act provided for an appeal from any final judgment of
the highest court of appeal in any province, excepting in
certain cases. A Manitoba Act provided in effect that in
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the case of certain liens the judgment of the highest court
of appeal should be final. The Supreme Court of Canada,
having adjudged, preliminarily, that it had jurisdiction to
hear and decide an appeal notwithstanding the Manitoba
statute, the appellant appealed to the King in Council.

Per Lord Robertson:
" This " (Manitoba) " enactment is in direct conflict with the general

provisions of appeal in the Dominion Act; and the question is which
enactment prevails.... It is to be observed that the subject in conflict
belongs primarily to the subject-matter committed to the Dominion
Parliament, namely, the establishment of the Court of appeal for Canada.
But, further, let it be assumed that the subject-matter is -open to both
legislative bodies; if the powers thus overlap the enactment of the
Dominion Parliament must prevail. This has already been laid down in
Dobie v Temporalities Board, 7 App. Cas. 136, and Grand Trunk Ry.
Co. of Canada v Attorney-General of Canada (1907) A.C. 65."

LA COMPAGNIE HYDRAULIQUE v CONTINENTAL
HEAT CO. (1909) A.C. 194

Case (LORD ROBERTSON, LORD ATKINSON, SIR ARTHUR WILSON

No.30 AND SIR HENRI ELZEAR TASCIEREAU.)

Decision by Sir Arthur Wilson.
Dominion statute held paramount.
Provincial statute (Que.) held overborne.
Neither Dominion nor Province represented.
Appeal was direct from final Court of Quebec.

Headnote:
"Where a given field of legislation is within the competence both

of the Dominion and provincial legislatures and both have legislated, the
Dominion enactment must prevail. Held, accordingly, that the respondent
company, which under Dominion Act 60 and 61 Vict. chapter 72 was
empowered to supply, sell and dispose of gas and electricity, with other
powers, could not be restrained from operating thereunder at the suit of
the appellants, who under later Quebec statutes had exclusive power of
so operating in the locality chosen by the respondents."

The majority of the Quebec Appellate Court held in
substance that a federal charter confers not only legal
existence on the company it operates, but gives it inherent
rights and powers of a general kind which cannot be
subsequently affected, limited or changed by provincial
legislation, and the federal charter being intra vires the
Parliament of Canada it was not possible to say that it
could be affected by the appellant's Charter afterwards

71054-13A
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obtained. Even if the respondent company's charter had
been a provincial, instead of a federal one, they did not
think that it could be claimed that its general powers were
affected by such a clause as that contained in 4 Edw. 7,
chapter 84, section 3, which was an Act of a purely private
nature and did not mention the respondent company. The
Court relied upon Toronto Corporation v Bell Telephone
Company of Canada.

Per Sir Arthur Wilson:
" The contention on behalf of the appellant company was that the only

effect of the Canadian Act was to authorize the respondent company to
carry out the contemplated operations in the sense that its doing so would
not be ultra vires of the company, but that the legality of the company's
action in any province must be dependent on the law of that province.

" This contention seems to their Lordships to be in conflict with
several decisions of this Board. Those decisions have established that
where, as here, a given field of legislation is within the competence both
of the Parliament of Canada and of the provincial legislature, and both
have legislated, the enactment of the Dominion Parliament must prevail
over that of the province if the two are in conflict, as they clearly are in
the present case."

(Note: Under what, if any, enumerated provision of
section 91 of the B.N.A. Act did the Dominion clothe this
gas and lighting company with powers capable of overriding
those of a provincial company incorporated with provincial
objects? If the Dominion incorporated under its general,
or peace, order and good government powers, is this case
authority for the proposition that any Act whatever, validly
enacted by the Dominion may override any act whatever
validly enacted by a province with relation to the same
matter?)

MONTREAL v MONTREAL STREET RY.
(1912) A.C. 333

Case (EARL LOREBURN, L.C., LORD MACNAGHTEN, LORD ATKINSON,

No.31 LORD SHAW OF DUNFERMLINE AND LORD ROBSON.)

Decision by Lord Atkinson.
Dominion legislation held ultra vires.

Dominion and Province both represented.

Appeal from Supreme Court of Canada.

Decision of Supreme Court of Canada confirmed.
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Headnote:
"Held, that section 8, subsection (b) of the Railway Act of Canada

(1906, R.S.C., chapter 37) which subjects any provincial railway (although
not declared by Parliament to be a work for the general advantage of
Canada) to those of its provisions which relate to through traffic, is ultra
vires of the Dominion Parliament.

" An order dated May 4, 1909, of the Board. of Railway Commissioners
for Canada (created by Dominion Railway Act 3 Edw. 7, chapter 58, and
beyond the jurisdiction and control of any province) directed with regard
to through traffic over the Federal Park Railway and the provincial street
railway, both within and near the city of Montreal, that the latter should
' enter into any agreement or agreements that may be necessary to enable '
the former company to carry out its provisions with respect to rates charged
so as to prevent any unjust discrimination between any classes of customers
of the Federal line: Held, that the said order so far as it related to the
provincial street railway was made without jurisdiction."

The lines of the two railways were physically connected
at different points, both within and near the limits of the
city of Montreal and arrangements existed between them
for the traffic of passengers and their continuous passage
from points on the line of each to points on the line of the
other. The cars of each railway ran over the tracks of the
other. One of the two railways, originally constructed and
operated under provincial jurisdiction, had been later
declared a work for the general advantage of Canada and
had so been brought under Dominion jurisdiction. The
Board of Railway Commissioners, upon complaint of the
City of Montreal, had found unjust discrimination by the
Federal railway against citizens of Mount Royal in favour
of citizens of Notre Dame de Grace, and had ordered that it
be remedied and that the provincial company agree as above
stated. Duff, J., in the Supreme Court of Canada, delivering
the majority opinion, agreed with the minority in holding
that a provincial railway may be affected by Dominion
legislation necessarily incidental to legislation affecting
Dominion railways, and he instanced the passing of regula-
tions touching traffic through the point of intersection of a
Dominion and a provincial railway and the surrounding
area. He said-" To the extent of that necessity we are
justified in implying a power to the Dominion to legislate
for the provincial railways notwithstanding the circum-
stances that, broadly speaking, the exclusive legislative
jurisdiction in respect of the provincial railways has been
committed to the province; but the implication must, I
think, be limited by this necessity." He considered that

71054-13AJ
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legislation respecting through traffic-involving the subjec-
tion of a provincial railway to the Railway Board-is not
necessarily incidental to the exercise of the legislative powers
of Parliament respecting traffic through a connecting
Dominion railway. The power to legislate wholly with
regard to through traffic need not be vested in a single
authority, for "divided legislative authority is the principle
of the British North America Act, and if the doctrine of
necessarily incidental powers is to be extended to all cases
in which inconvenience arises from such a division, that is
the end of the Federal character of the Union." Davies and
Anglin JJ., dissented, being of opinion that legislation relat-
ing to through traffic was necessarily incidental to Dominion
railway legislation. (Note: Distinguish Dominion legisla-
tion over railways from Dominion jurisdiction over through
traffic, whether or not carried on railways. The latter relates
rather to the "trade and commerce" power.)

Newcombe, K.C., for the Dominion, intervenant, related
the power of the Dominion primarily to the "peace, order
and good government" provision of Section 91 B.N.A. Act.
Also to "trade and commerce" power. Also urged that
through traffic cannot be local or private. Also that when it
affects Dominion's railways it affects the body politic of
Canada and necessarily falls within Dominion jurisdiction.
Sir R. Finlay, for the provincial railway (Montreal Street
Ry.) contended that it was not necessarily, or even reason-
ably incidental to the exercise of legislative power over a
Dominion railway to legislate for through traffic between it
and a provincial railway whilst that traffic is on the pro-
vincial railway. "It has not been made out that control
over the Dominion railway is rendered ineffective without
this latter power." The order of the Ry. Board purported
to control the traffic on a provincial railway. The section in
question ought to be applied only to provincial railways
which connect with railways extending beyond the limits of
the province. "The two railways connect at points within
the province. Neither of them is authorized to construct
lines or other works outside the province and neither of
them connects with any railway outside the province."
A.-G. for Ont. v A.-G. for Canada (1896) A.C. 349 was
cited by counsel as a case " which for the first time intro-
duced the test of national importance."
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Per Lord Atkinson:
"It will be observed that if the argument of the appellants be right

. . . the jurisdiction and control of the local legislature is superseded or
overborne, comparatively little is left to that authority, and the line itself
is placed in this unfortunate position, that its local traffic is put under the
jurisdiction and control of the provincial legislature and the officials of
the local government and its through traffic . is subjected to the
jurisdiction and control of the Dominion legislature and the officials of
the Dominion government,-a most unworkable and embarrassing arrange-
ment. . . . And further, there is nothing in the British North America
Act to shew that such an invasion of the rights of the provincial legisla-
ture as is necessarily involved in the establishment of this embarrassing
dual control over their own provincial railways was ever contemplated
by the framers of the British North America Act.

"It has, no doubt, been many times decided by this Board that the
two sections, 91 and 92, are not mutually exclusive, that the provisions may
overlap, and that where the legislation of the Dominion Parliament comes
into conflict with that of a provincial legislature over a field of juris-
diction common to both the former must prevail; but on the other hand,
it was laid down in Attorney-General of Ontario v Attorney-General of
the Dominion (1896) A.C. 348,-

'(1) that the exception contained in section 91, near its end, was not
meant to derogate from the legislative authority given to provincial legis-
latures by the 16th subsection of section 92 save to the extent of enabling
the Parliament of Canada to deal with matters local or private in those
cases where such legislation is necessarily incidental to the exercise of the
power conferred upon that Parliament under the heads enumerated in
section 91.'

'(2) that to those matters which are not specified amongst the
enumerated subjects of legislation in section 91 the exception at its end
has no application, and that in legislating with respect to matters not so
enumerated the Dominion Parliament has no authority to encroach upon
any class of subjects which is exclusively assigned to the provincial legis-
lature by section 92;

'(3) that these enactments, section 91 and 92, indicate that the exer-
cise of legislative power by the Parliament of Canada in regard to all
matters not enumerated in section 91 ought to be strictly confined to such
matters as are unquestionably of Canadian interest and importance, and
ought not to trench upon provincial legislation with respect to any
classes of subjects enumerated in section 92;

'(4) that to attach any other construction to the general powers which,
in supplement of its enumerated powers, are conferred upon the Parlia-
ment of Canada by section 91 would not only be contrary to the intend-
ment of the Act, but would practically destroy the autonomy of the
provinces, and, lastly-

'(5) that if the Parliament of Canada had authority to make laws
applicable to the whole Dominion in relation to matters which in each
province are substantially of local or private interest, upon the assump-
tion that these matters also concern the peace, order and good govern-
ment of the Dominion, there is hardly a subject upon which it might not
legislate to the exclusion of provincial legislation.'"



66

" The same considerations appear to their Lordships to apply to
(number) two of the matters enumerated in section 91, namely the regula-
tion of trade and commerce. Taken in their widest sense these words
would authorize legislation by the Parliament of Canada in respect of
several of the matters specifically enumerated in section 92 and would
seriously encroach upon the local autonomy of the province.

In their Lordships' opinion these pronouncements have an important
bearing on the question for decision in the present case, though the case
itself in which they were made was wholly different from the present
case." . . .

(Note: Re the argument of Lord Atkinson. Remember
that " Each " province is given power to legislate in rela-
tion to (a) specified local and private matters (No. 1-15),
and (b) local and private matters in general, (No. 16) and
those powers only. There is no power given to the prov-
inces collectively considered. The Dominion, it was con-
ceived, must not, except pursuant to the final paragraph
of section 91, legislate in relation to local matters.)

(Lord Atkinson proceeds next to suggest what has since
been known as " the co-operation theory.")

"As long as it is reasonably probable that the provincial companies
will enter into such agreements " (with federal companies, to enable them
to handle properly through traffic) "or will be coerced to enter into them
by the provincial legislature which controls them it cannot be held, their
Lordships think, that it is necessarily incidental to the exercise by the
Dominion Parliament of its control over federal railways that provincial
railways should be coerced by its legislation to enter into these agree-
ments in the manner in which it sought to coerce the Street Railway
Company in the present case to enter into the agreements specified in the
order appealed from. There is not a suggestion in the case that the
"through" traffic between this federal and this local line, or between any
other federal or local line had attained such dimensions before this
Railway Act was passed as to affect the body politic of the Dominion.
If it had been so the ready way of protecting the body politic was by
making such a statutory declaration in any particular case or cases as
was made in reference to the Park line."

Lord Atkinson returns to the " co-operation theory,"
observing that-

" One of the arguments urged on behalf of the appellants was this:-
The through traffic must, it is said, be controlled by some legislative
body. It cannot be controlled by the provincial legislature because that
legislature has no jurisdiction over a federal line, therefore it must be
controlled by the legislature of Canada. The answer to that contention
is this, that so far as the 'through' traffic is carried on over the federal
line it can be controlled by the Parliament of Canada, and that so far
as it is carried over a non-federal provincial line it can be controlled by
the provincial legislature and the two companies who own these lines can
thus be respectively compelled by these two legislatures to enter into such
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agreement with each other as will secure that this 'through' traffic shall
be properly conducted; and further that it cannot be assumed that either
body will decline to co-operate with the other in a reasonable way to
effect an object so much in the interest of both the Dominion and the
province as the regulation of 'through' traffic."

(Note: The B.N.A. Act contains not a word about
co-operation of or with provinces, nor does it contemplate
such a thing: If it were possible either there would have
been no union or there would have been a legislative
union. It was the recognized impossibility of co-operation
that induced a federal union. It is surely the duty of
every component of the Canadian federation to assert and
maintain not merely its legislative power, but, as well to
govern, decide, conclude and maintain, independently, that
is, as its government, speaking for its Parliament, and
not as any other government, speaking for that other
government's Parliament, thinks right.)

A.-G. FOR ONTARIO v A.-G. FOR CANADA
(1912) A.C. 571. (Companies Reference.)

Case (EARL LOREBURN, L.C., LORD MACNAGHTEN, LORD
ATKINSON, LORD SHAW OF DUNFERMLINE AND LORDNo.32 RoBsoN.)

Decision by Earl Loreburn, L.C.
Provincial Acts and Dominion held intra vires.
Decision of Supreme Court of Canada confirmed.
Province and Dominion both represented.

Headnote:
"In 1875, 1891 and 1906 Acts were passed by the Dominion Parlia-

ment authorizing the Executive Government of the Dominion to obtain
by direct request answers from the Supreme Court of Canada on ques-
tions both of law and fact, and nearly all the provinces have passed
Acts in similar terms requiring their own Courts to answer questions put
by the provincial governments:- Held that it was intra vires of the
respective legislatures to impose this duty on the courts. Though powers
to that effect were not granted in express terms by the B.N.A. Act, 1867,
they were not repugnant thereto, but incidental to the complete self
government of Canada which was contemplated by that Act. The answers
are only advisory, and by giving them it cannot be said that a court
ceases to be such a judiciary as the Act provides for. (This decision is
affirmed in British Columbia v Canada (1914) A.C. 153.)

The majority of the Supreme Court of Canada held
that the Dominion Act was justifiable under the peace,
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order and good government clause of section 91, B.N.A.
Act. The appellants to the Judicial Committee of the
Privy Council were the Attorneys-General of Ontario,
Quebec, Nova Scotia, New Brunswick, Manitoba, Prince
Edward Island and Alberta. The respondents were the
Attorney-General for the Dominion and the Attorney-
General for British Columbia. The latter of the two did
not appear on the argument.

The appellants contended, inter alia, that the Dominion
Act was ultra vires because section 60 " purports to create
a court not as a general court of appeal nor for the
administration of the laws of Canada, but as a branch of
the Executive Government, an advisory committee for the
purpose of advising the Executive upon any question
which the Governor General sees fit to refer to it."

The appellants also argued that there was conflict with
No. 14 of section 92-" The Administration of Justice in
the Province." The respondent Dominion contended that
there was jurisdiction in the Dominion either under
section 91 or section 101 of the B.N.A. Act, 1867.

Per Earl Loreburn, L.C.:
"In 1867 the desire of Canada for a definite constitution embracing

the entire Dominion was embodied in the British North America Act.
Now, there can be no doubt that under this organic instrument the
powers distributed between the Dominion on the one hand and the
provinces on the other hand cover the whole area of self-government
within the whole area of Canada. It would be subversive of the entire
scheme and policy of the Act to assume that any point of internal self-
government was withheld from Canada. Numerous points have arisen,
and may hereafter arise, upon those provisions of the Act which draw
the dividing line between what belongs to the Dominion or to the prov-
ince respectively. An exhaustive enumeration being unattainable (so
infinite are the subjects of possible legislation) general terms are neces-
sarily used in describing what either is to have, and with the use of
general terms comes the risk of some confusion whenever a case arises
in which it can be said that the power claimed falls within the description
of what the Dominion is to have and also within the description of what
the province is to have. Such apparent overlapping is unavoidable, and
the duty of a court of law is to decide in each particular case on which
side of the line it falls in view of the whole statute."

The Lord Chancellor goes on to state that the contention
in the present case is not that raised in the usual case,-
that the provinces are not protesting an invasion of provin-
cial rights on the ground that the power involved is a power
exclusively that of a province. The contention is a wider
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one-" that no legislature in Canada has the right to pass
an Act for asking such questions at all." And this although
the matter is one " affecting the internal affairs of Canada,
and, on the face of it, regulating the functions of a court of
law, which are part of the ordinary machinery of government
in all civilized countries." With the wisdom of the enact-
ment " the Board is in no sense concerned ". . .

" In the interpretation of a completely self-governing constitution
founded upon a written organic instrument, such as the British North
America Act, if the text is explicit the text is conclusive, alike in what it
directs -and what it forbids. When the text is ambiguous, as, for example,
when the words establishing two mutually exclusive jurisdictions are wide
enough to bring a particular power within either, recourse must be had to
the context and scheme of the Act. Again, if the text says nothing
expressly, then it is not to be presumed that the constitution withholds the
power altogether. On the contrary, it is to be taken for granted that the
power is bestowed in some quarter unless it be extraneous to the statute
itself (as, for example, a power to make laws for some part of His
Majesty's dominions outside of Canada) or otherwise is clearly repugnant
to its sense. For whatever belongs to self-government in Canada belongs
either to the Dominion or to the provinces, within the limits of the
British North America Act. It certainly would not be sufficient to say
that the exercise of a power might be oppressive, because that result might
ensue from the abuse of a great number of powers indispensable to self-
government, and obviously bestowed by the British North America Act.
Indeed it might ensue from the breach of almost any power. . . . This
particular power is not mentioned in the British North America Act, either
explicitly or in ambiguous terms. In the 91st section the Dominion
Parliament is invested with the duty of making laws for the peace, order
and good government of Canada, subject to expressed reservations. In the
101st section the Dominion is enabled to establish a Supreme Court of
Appeal from the provinces. . . . But of any power to ask the court for its
opinion there is no word in the Act. All depends upon whether such a
power is repugnant to that Act. . . . If, notwithstanding the liability
to answer questions the Supreme Court is still a judiciary within the
meaning of the British North America Act then there is no ground for
saying that the impugned Canadian Act is ultra vires.". . . .

Proceeding to discuss the power of the Crown to address
questions to the Judicial Committee itself, the Lord
Chancellor observes that-

"Upon the whole it does seem strange that a court, for such, in effect,
this is, should have been for three quarters of a century liable to answer
questions put by the Crown, and should have done it without the least
suggestion of inconvenience or impropriety, if the same thing, when
attempted in Canada deserves to be stigmatized as subversive of the
judicial functions."
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Case
No.33

No. 34 Decision by Viscount Haldane, L.C.,
Provincial Act (B.C.) ultra vires.

Dominion and Province both represented.
The Appeal was from Appeal Court of B.C. direct.

Headnote:
"The authority of the Parliament of Canada to legislate for 'the

regulation of trade and commerce' conferred by section 91, enumeration 2,

Re MARRIAGE REFERENCE (1912) A.C. 880

(VISCOUNT HALDANE, L.C., EARL OF HALSBURY, LORD

MACNAGHTEN, LORD ATKINSON, LORD SHAW OF DUN-

FERMLINE AND LORD CHIEF BARON PALLES.)

Decision by Viscount Haldane, L.C.
Proposed Bill of Dominion Parliament held not within its

jurisdiction.
Dominion and Provinces both represented.

Headnote:
" Under sections 91 and 92 of the British North America Act, 1867,

the exclusive power conferred on the provincial legislature to make laws
relating to the solemnization of marriage in the province operates by way
of exception to the exclusive jurisdiction as to its validity conferred upon
the Dominion and enables the provincial legislature to enact conditions
as to solemnization, and in particular as to the right to perform the cere-
mony which may affect the validity of the contract."

Per Viscount Haldane, L.C.:
"Their Lordships have arrived at the conclusion that the jurisdiction

of the Dominion Parliament does not, on the true construction of sections
91 and 92, cover the whole field of validity. They consider that the
provision in section 92 conferring on the provincial legislature the exclusive
power to make laws relating to the solemnization of marriage in the
province operates by way of exception to the powers conferred as regards
marriage by section 91 and enables the provincial legislature to enact
conditions as to solemnization which may affect the validity of the con-
tract. . . . There is, in their Lordships' opinion, no reason why what
they consider to be the natural construction of the words 'solemnization
of marriage,' having regard to the law existing in Canada when the British
North America Act was passed, should not prevail."

JOHN DEERE PLOW CO. v WHARTON
(1915) A.C. 330

(VISCOUNT HALDANE, L.C., LORD MOULTON, LORD SUMNER,
SIR CHARLES FITZPATRICK AND SIR JOSHUA WILLIAMS)Case
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of the British North America Act, 1867, enables that Parliament to pre-
scribe the extent and limits of the powers of companies the objects of
which extend to the entire Dominion; the status and powers of a Dominion
company as such cannot be destroyed by a provincial legislature.

" Part VI of the Companies Act of British Columbia (R.S. B.C., 1911,
chapter 39) which in effect provides that companies incorporated by the
Dominion Parliament shall be licensed or registered under that Act as a
condition of carrying on business in the province or maintaining proceed-
ings in its courts, is therefore ultra vires the provincial legislature under
the British North America Act, 1867."

The appellant company was incorporated by letters
patent under the Dominion Companies Act as a trading
company. To sustain the decision, which on this appeal
the Judicial Committee reversed, the respondent and the
province contended that-" The Dominion power as to the
incorporation of companies does not fall within 'the regu-
lation of trade and commerce' but is conferred by the
general power contained in section 91 to make laws for
the peace, order and good government of Canada, and it
consequently does not override the powers of the province
under section 92." They justified the provincial legisla-
tion under enumerations 13 (property and civil rights) and
16 (matters of a merely local or private nature). Dominion
created companies, they contended, are subject in each
province to the mentioned provisions of section 92 B.N.A.
Act.

Per Viscount Haldane, L.C.:
" The distribution of powers under the British North America Act, the

interpretation of which is raised by this appeal, has been often discussed
before the Judicial Committee and the tribunals of Canada, and certain
principles are now well settled. The general power conferred on the
Dominion by section 91 to make laws for the peace, order and good
government of Canada extends in terms only to matters not coming
within the classes of subjects assigned by the Act exclusively to the
legislatures of the provinces. But if the subject matter falls within any of
the heads of section 92 it becomes necessary to see whether it also falls
within any of the enumerated heads of s. 91, for, if so, by the concluding
words of that section it is excluded from the powers conferred by
section 92. Before proceeding to consider the question whether the pro-
visions . . . of the British Columbia Companies Act imposing restric-
tions on the -operations of a Dominion company which has failed to
obtain a provincial licence are valid it is necessary to realize the relation
to each other of sections 91 and 92 and the character of the expres-
sions used in them. The language of these sections and of the various
heads which they contain obviously cannot be construed as having been
intended to embody the exact disjunctions of a perfect logical scheme. The
draftsman had to work upon the terms of a political agreement, terms
which were mainly to be sought for in the resolutions passed at Quebec in
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October 1864. To these resolutions and the sections founded on them the
remark applies which was made by this Board about the Australian Com-
monwealth Act in a recent case (Attorney-General for the Commonwealth
v Colonial Sugar Refining Co. 1914 A.C. 254) that if there is, at points,
obscurity in language this may be taken to be due, not to uncertainty
about general principle, but to that difficulty in obtaining ready agree-
ment about phrases which attends the drafting of legislative measures by
large assemblages. It may be added that the form in which provisions in
terms overlapping each other have been placed side by side shows that
those who passed the Confederation Act intended to leave the working
out and interpretation of these provisions to practice and to judicial
decision."

"The structure of sections 91 and 92, and the degree to which the
connotation of the expressions used overlaps, render it, in their Lordships'
opinion, unwise on this or any other occasion to attempt exhaustive
definitions of the meaning and scope of these expressions. Such definitions,
in the case of language used under the conditions in which a constitution
such as that under consideration was framed must almost certainly mis-
carry. It is in many cases only by confining decisions to concrete questions
which have actually arisen in circumstances the whole of which are before
the tribunal that injustice to future suitors can be avoided. Their Lord-
ships adhere to what was said by Sir Montague Smith in delivering the
judgment of the Judicial Committee in Citizens Insurance Co. v Parsons
(7 App. Cas. 96 at 109) to the effect that in discharging the difficult duty
of arriving at a reasonable and practical construction of the language of
the sections, so as to reconcile the respective powers they contain and give
effect to them all it is the wise course to decide each case which arises
without entering more largely upon an interpretatiou of the statute than
is necessary for the decision of the particular question in hand. The
wisdom of adhering to this rule appears to their Lordships to be of especial
importance when putting a construction on the scope of the words 'civil
rights' in particular cases. An abstract logical definition of their scope, is
not only, having regard to the context of sections 91 and 92 of the Act,
impracticable, but is certain, if attempted, to cause embarrassment and
possible injustice in future cases. It must be borne in mind in construing
the two sections that matters which in a special aspect and for a particular
purpose may fall within one of them may, in a different aspect and for a
different purpose fall within the other. In such cases the nature and scope
of the legislative attempt of the Dominion or the province, as the case may
be, have to be examined with reference to the actual facts if it is to be
possible to determine under which set of powers it falls in substance and
reality. This may not be difficult to determine in actual and concrete
cases. But it may well be impossible to give abstract answers to general
questions as to the meaning of the words, or to lay down any interpretation
based on their literal scope apart from their context.

"Turning to the appeal before them, the first observation which their
Lordships desire to make is that the power of the provincial legislature to
make laws in relation to matters coming within the class of subjects form-
ing No. 11 of section 92, the Incorporation of Companies with Provincial
Objects, cannot extend to a company such as the appellant company, the
objects of which are not provincial. Nor is this defect of power aided by
the power given by No. 13, Property and Civil Rights. Unless these two
heads are read disjunctively the limitation in No. 11 would be nugatory.
The expression 'Civil Rights in the Province ' is a very wide one, extending,
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if interpreted literally, to much of the field of the other heads of section 92
and also to much of the field of section 91. But the expression cannot be
so interpreted, and it must be regarded as excluding cases expressly dealt
with elsewhere in the two sections, notwithstanding the generality of the
words. If this be so, then the power of legislating with reference to the
incorporation of companies with other than provincial objects must belong
exclusively to the Dominion Parliament, for the matter is one 'not coming
within the classes of subject assigned exclusively to the 'legislatures of
the provinces,' within the meaning of the initial words of section 91, and
may be properly regarded as a matter affecting the Dominion generally
and covered by the expression 'the peace, order and good government of
Canada.'

"Their Lordships find themselves in agreement with the interpretation
put by the Judicial Committee in Citizens Insurance Co. v Parsons (7 App.
Cas. 96, at pp. 112 and 113) on head 2 of section 91, which confers exclusive
power on the Dominion Parliament to make laws regulating trade. This
head must, like the expression 'Property and Civil Rights in the Province,'
in section 92, receive a limited interpretation. But they think that the
power to regulate trade and commerce at all events enables the Parliament
of Canada to prescribe to what extent the powers of companies the objects
of which extend to the entire Dominion should be exercisable, and what
limitations should be placed on such powers. For if it be established that
the Dominion Parliament can create such companies, then it becomes a
question of general interest throughout the Dominion in what fashion they
should be permitted to trade. Their Lordships are therefore of opinion
that the Parliament of Canada had power to enact the sections relied on
in this case in the Dominion Companies Act and the Interpretation Act.
They do not desire to be understood as suggesting that because the status
of a Dominion company enables it to trade in a province and thereby
confers on it civil rights to some extent, the power to regulate trade and
commerce can be exercised in such a way as to trench, in the case of such
companies, on the exclusive jurisdiction of the provincial legislatures over
civil rights in general. No doubt this jurisdiction would conflict with that
of the province if civil rights were to be read as an expression of unlimited
scope. But, as has already been pointed out, the expression must be con-
strued consistently with various powers conferred by sections 91 and 92
which restrict its literal scope. It is enough for present purposes to say
that the province cannot legislate so as to deprive a Dominion company
of its status and powers. This does not mean that these powers can be
exercised in contravention of the laws of the province restricting the rights
of the public in the province generally. What it does mean is that the
status and powers of a Dominion company as such cannot be destroyed by
provincial legislation. This conclusion appears to their Lordships to be
in full harmony with what was laid down by the Board in Citizens Insur-
ance Co. v Parsons (7 App. Cas. 96) Colonial Building and Investment
Association v Attorney-General for Quebec (9 App. Cas. 157) and Bank
of Toronto v Lambe (12 App. Cas. 575).

" It follows from these premises that those provisions of the Companies
Act of British Columbia which are relied on in the present case, as com-
pelling the appellant company to obtain a provincial licence of the kind
about which the controversy has arisen, or to be registered in the province
as a condition of exercising its powers or of suing in the courts, are inopera-
tive for these purposes. The question is not one of enactment of laws
affecting the general public in the province and relating to civil rights, or
taxation, or the administration of justice. It is, in reality, whether the
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province can interfere with the status and corporate capacity of a Dominion
company, in so far as that status and capacity carry with it powers con-
ferred by the Parliament of Canada to carry on business in every part of
the Dominion. Their Lordships are of opinion that this question must be
answered in the negative."

The Board next mentioned the questions put to the
Supreme Court of Canada in 1913 re Dominion jurisdiction
to incorporate companies and referred, generally, to the
attention and research given and applied to them at the
time by the Supreme Court. They then proceeded to com-
ment as follows-

" But the task imposed was, in their Lordships' opinion, an impossible
one, owing to the abstract character of the questions put. For the reasons
already indicated it is impracticable to attempt with safety definitions
marking out logical disjunctions between the various powers conferred
by sections 91 and 92 and between their various sub-heads, inter se.
Lines of demarcation have to be drawn in construing the application of
the sections to actual concrete cases, as to each of which, individually, the
courts have to determine on which side of a particular line the facts place
them. But while in some cases it has proved, and may hereafter prove,
possible to go further and to lay down a principle of general application,
it results from what has been said about the language of the Confederation
Act that this cannot be satisfactorily accomplished in the case of general
questions such as those referred to. It is true that even when a company
has been incorporated by the Dominion government with powers to trade
it is not the less subject to provincial laws of general application enacted
under the powers conferred by section 92. Thus, notwithstanding that a
Dominion company has capacity to hold land, it cannot refuse to obey the
statutes of the province as to mortmain (Colonial Building and Invest-
ment Association v Attorney-General of Quebec, 9 App. Cas. 157 at 164);
or escape the payment of taxes, even though these may assume the form
of requiring, as the method of raising a revenue, a licence to trade which
affects a Dominion company in common with other companies (Bank of
Toronto v Lambe (12 App. Cas. 575)). Again, such a company is subject
to the powers of the province relating to property and civil rights under
section 92 for the regulation of contracts generally: (Citizens Insurance Co.
v Parsons (7 App. Cas. 96)).

"To attempt to define a priori the full extent to which Dominion
companies may be restrained in the exercise of their powers by the opera-
tion of this principle is a task which their Lordships do not attempt. The
duty which they have to discharge is to determine whether the provisions
of the provincial Companies Act already referred to can be relied on as
justifying the judgments in the Court below. In the opinion of their
Lordships it was not within the power of the provincial legislature to
enact these provisions in their present form. It might have been compe-
tent to that legislature to pass laws applying to companies without dis-
tinction, and requiring those that were not incorporated within the prov-
ince to register for certain limited purposes, such as the furnishing of
information. It might also have been competent to enact that any
company which had not an office and assets within the province should,
under a statute of general application regulating procedure, give security
for costs. But their Lordships think that the provisions in question must
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be taken to be of quite a different character, and to have been directed to
interfering with the status of Dominion companies, and to preventing them
from exercising the powers conferred on them by the Parliament of
Canada, dealing with a matter which was not entrusted under section 92
to the provincial legislature. The analogy of the decision of this Board
in Union Colliery Co. v Bryden (1890) (A.C. 580) therefore applies. They
are unable to place the limited construction upon the word 'incorporation'
occurring in that section which was contended for by the respondents and
by the learned counsel who argued the case for the province. They think
that the legislation in question really strikes at capacities which are the
natural and logical consequences of the incorporation by the Dominion
government of companies with other than provincial objects."

A.-G. FOR ALBERTA v A.-G. FOR CANADA AND
CANADIAN PACIFIC RAILWAY COMPANY

(1915) A.C. 36

Case (VIscouNT HALDANE, L.C., LORD MOULTON, LORD SUMNER,

No.35 SIR CHARLES FITZPATRICK AND SIR JOSHUA WILLIAMS.)

Decision by Lord Sumner.
Section of Provincial Act ultra vires.
Supreme Court of Canada confirmed.
Province represented. Also Dominion.
Respondents not called upon.

Headnote:
"The Alberta Railway Act, section 82, by subsections 1 and 2, pro-

vides that a railway company authorized by that Act may, subject to the
approval, order or direction of the Lieutenant-Governor, take possession
of, use or occupy the lands belonging to any other railway company.

"Section 7 of chapter 15 of the Acts of the legislature of Alberta for
1913 amends section 82, above mentioned by adding subsection 3, which
purports to apply its provisions to the lands of every railway company
authorized otherwise than under the legislative authority of the province,
'in so far as the taking of such lands does not unreasonably interfere with
the construction and operation' of the railway whose lands are taken:-

"Held (1) that section 7 above mentioned, is ultra vires a provincial
legislature under the British North America Act, 1867, and that it would
not be intra vires if the word 'unreasonably' were omitted; (2) that in a
suitable case, having regard to the interests of the public, the Board of
Railway Commissioners, acting under section 8 of the Railway Act, may
grant permission for a provincial railway to cross a Dominion railway, the
crossing being regulated in accordance with those interests."

The province relied on section 92, enumeration No. 10.
The power claimed was necessarily incidental to the power
to authorize the construction of a provincial railway. The
Dominion Railway Board, it was urged, had not power to
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debar the provincial railway from crossing. It could only
regulate the manner of crossing.

The headnote, above, sufficiently shews the points
involved and the conclusions reached. Hence the brevity
of the following extracts from the judgment.

Per Lord Moulton:
"It suffices to say that railways such as are described in 92 (10) (a)

and (c) come under the exclusive legislative authority of the Parliament
of Canada. The provincial legislature, therefore, has no power to affect by
legislation the line or works of such a railway. If authority were required
for so plain and evident a conclusion from these statutory provisions it is
to be found in the judgments of their Lordships in the cases of Canadian
Pacific Railway Company v Corporation of the Parish of Notre Dame de
Bonsecours (1899) A.C. 367 and Madden v Nelson and Fort Sheppard
Railway Company (1899) A.C. 626. . . . It was urged with great force that
if the provinces have no power to authorize their railways to cross the
tracks of Dominion railways they might theoretically be placed in a posi-
tion of great difficulty. . . . But the difficulty is essentially administrative
and not one that could be cured by any decision as to constitutional
rights. It is scarcely too much to say that it would not be practicable to
frame the actual claim of the province in the present case in such a way
that it could be a constitutional right possessed by a province. ... It is
therefore not in abstract constitutional rights but in administrative provi-
sions that the remedy must be sought for the inconveniences which, in the
abstract, might flow from the fact that the exclusive power of legislating

as to Dominion railways is vested in Parliament. And in this respect
the present form of the Dominion railway legislation indicates, and, in their

Lordships' opinion, provides, an effective remedy. By section 8 of the
Dominion Railway Act Parliament treats in a special manner the crossing

of Dominion railways by provincial railways. . .. By these provisions the

Dominion legislation has, in their Lordships' opinion, given to provincial
railways desiring to cross a Dominion railway, all the locus standi that they
need for making an application to the Railway Board for permission to

do so."

A.-G. FOR CANADA v A.-G. FOR ALBERTA
(1916) 1 A.C. 588

Case (LORD BUCKMASTER, L.C., VIscOUNT HALDANE, LORD

No.36 PARKER OF WADDINGTON AND LORD SUMNER)

Decision by Viscount Haldane.
Appeal from Supreme Court of Canada upon a reference

of questions as to the validity of two sections of the
Dominion Insurance Act.

Sections of Dominion Act held ultra vires.
Dominion appellant.
Supreme Court decision substantially confirmed.
Dominion and several provinces represented.



77

Principles stated by Board-
1. That head (2) of section 91 B.N.A. Act (the regula-

tion of trade and commerce) does not authorize the regu-
lation by a licensing system of a particular trade (insur-
ance) in which Canadians would otherwise be free to
engage in the provinces.

2. That the legislation could not be enacted under the
residuary clause of section 91 because it trenched upon the
legislative authority conferred on the provinces by head
(13) of section 92, to make laws in relation to " civil rights
in the province."

3. That " the principle illustrated by Russell v The
Queen (1882) 7 A.C. 829, that subjects which in one aspect
come within the authority of the provincial Legislatures
may in another aspect fall within the authority of the
Dominion Legislature is well established but ought to be
applied with great caution."

Per Viscount Haldane:
"It must be taken to be now settled that the general authority to

make laws for the peace, order and good government of Canada, which
the initial part -of section 91 of the British North America Act confers,
does not, unless the subject-matter of legislation falls within some one of
the enumerated heads which follow, enable the Dominion Parliament to
trench on the subject-matters entrusted to the provincial Legislatures by
the enumeration in section 92. There is only one case, outside the heads
enumerated in section 91, in which the Dominion Parliament can legislate
effectively as regards a province, and that is where the subject-matter
lies outside all of the subject-matters enumeratively -entrusted to the
province under section 92. Russell v The Queen, 7 App. Cas. 829, is an
instance of such a case. There the Court considered that the particular
subject-matter in question lay outside the provincial powers. What has
been said in subsequent cases before this Board makes it clear that it was
on this ground alone, and not on the ground that the Canada Temper-
ance Act was considered to be authorized as legislation for the regulation
of trade and commerce, that the Judicial Committee thought that it
should be held that there was constitutional authority for Dominion
legislation which imposed conditions of a prohibitory character on the
liquor traffic throughout the Dominion. No doubt the Canada Temper-
ance Act contemplated in certain events the use of different licensing
boards and regulations in different districts and to this extent legislated
in relation to local institutions. But the Judicial Committee appear to
have thought that this purpose was subordinate to a still wider and
legitimate purpose -of establishing a uniform system of legislation for
prohibiting the liquor traffic throughout Canada excepting under restric-
tive conditions. The case must therefore be regarded as illustrating the
principle which is now well 'established, but none the less ought to be
applied only with great caution, that subjects which in one aspect and

71054-14A
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for one purpose fall within the jurisdiction of the provincial Legislatures
may in another aspect and for another purpose fall within Dominion
legislative jurisdiction. There was a good deal in the Ontario Liquor
Licence Act, and the powers of regulation which it entrusted to local
authorities in the province, which seems to cover part of the field of
legislation recognized as belonging to the Dominion in Russell v The
Queen (7 App. Cas. 829). But in Hodge v The Queen (9 App. Cas. 117)
the Judicial Committee had no difficulty in coming to the conclusion
that the local licensing system which the Ontario statute sought to set
up was within provincial powers. It was only the converse of this propo-
sition to hold, as was done subsequently by this Board, though without
giving reasons, that the Dominion licensing statute, known as the
McCarthy Act, which sought to establish -a local licensing system for the
liquor traffic throughout Canada, was beyond the powers conferred on
the Dominion Parliament by section 91. Their Lordships think that as
the result of these decisions it must now be taken that the authority to
legislate for the regulation of trade and commerce does not extend to
the regulation by a licensing system of a particular trade in which Cana-
dians would otherwise be free to engage in the provinces. Section 4 of
the statute under consideration cannot, in their opinion, be justified
under this head. Nor do they think that it can be justified for any such
reasons as appear to have prevailed in Russell v The Queen (7 App. Cas.
829). No doubt the business of insurance is a very important one, which
has attained to great dimensions in Canada. But this is equally true of
other highly important and extensive forms of business in Canada which
are today freely transacted under provincial authority. Where the
British North America Act has taken such forms of business out of pro-
vincial jurisdiction, as in the case of banking, it has done so by express
words which would have been unnecessary had the argument for the
Dominion Government addressed to the Board from the Bar been well
founded. Where a company is incorporated to carry on the business of
insurance throughout Canada, and desires to possess rights and powers to
that effect operative apart from further authority, the Dominion Gov-
ernment can incorporate it with such rights and powers, to the full extent
explained by the decision in the case of John Deere Plow Co. v Wharton
([19151 A.C. 330). But if the company seeks only provincial rights and
powers, and is content to trust for the extension of these in other prov-
inces to the Governments of those provinces, it can at least derive
capacity to accept such rights and powers in other provinces from the
province of its incorporation, as has been explained in the case of the
Bonanza Company. ([1916] 1 A.C. p. 566.)

Their Lordships are therefore of opinion that the majority in the
Supreme Court were right in answering the first of the two questions
referred to them in the affirmative.

The second question is, in substance, whether the Dominion Parlia-
ment has jurisdiction to require a foreign company to take out a licence

from the Dominion Minister, even in a case where the company desires
to carry on its business only within the limits of a single province. To
this question their Lordships' reply is that in such a case it would be
within the power of the Parliament of Canada, by properly framed
legislation, to impose such a restriction. It appears to them that such
a power is given by the heads in section 91, which refer to the regulation

of trade and commerce and to aliens. This question also is therefore
answered in the affirmative.
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BONANZA CREEK GOLD MINING CO. v THE KING
(1916) 1 A.C. 566

Case (LORD BUCKMASTER, L.C., VISCOUNT HALDANE, LORD

No.3 7 PARKER OF WADDINGTON AND LORD SUMNER.)

Decision by Viscount Haldane.
Appeal from Supreme Court of Canada.
Appeal allowed.
Provincial legislation held intra vires.
Dominion represented as respondent, also several provinces.

Principles stated by Board-
1. That section 92 of B.N.A. Act confines the actual

powers and rights which a provincial government can
bestow upon a company (either by legislation or through
the Executive) to powers and rights exercisable within the
province, but does not preclude a province either from keep-
ing alive the then (in 1867) existing power of the Executive

to incorporate by charter so as to confer a general capacity

analogous to that of a natural person, or to legislate so as to

create, by or by virtue of a statute, a corporation with this

general capacity. The power of incorporation by charter

transferred to the Lieutenant-Governor of the province of

Ontario by section 65 of the British North America Act has

not been abrogated or interfered with by the Ontario Com-

panies Act. (R.S. Ont., 1897, chapter 191.)

2. That the doctrine of Ashbury Railway Carriage and

Iron Co. v Riche (1875) L.R. 7 H.L. 653, does not apply to

a company which derives its existence from the Act of the

Sovereign and not merely from the regulating statute.

3. That therefore a company incorporated by letters

patent issued by the Lieutenant-Governor of Ontario under

the Ontario Companies Act (R.S. Ont., 1897, chapter 191)
section 9 with the object of carrying on the business of

mining, has a status and capacity which enable it to accept

and exercise mining leases and rights in the Yukon Territory

conferred by the authorities of the Dominion and the Yukon

Territory.

4. That a company incorporated under the Ontario

Companies Act is "incorporated under a Canadian Charter"
71054-14AI
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within the meaning of the regulations governing the issue
of a free miner's certificate in the Yukon Territory.

Per Viscount Haldane:
" Section 92 confers exclusive power upon the provincial Legislature

to make laws in relation to the incorporation of companies with provincial
objects. The interpretation of this provision which has been adopted by
the majority of the judges in the Supreme Court is that the introduction
of the words 'with provincial objects' imposes a territorial limit on legis-
lation conferring the power of incorporation so completely that by or under
provincial legislation no company can be incorporated with an existence in
law that extends beyond the boundaries of the province. Neither directly
by the language of a special Act, nor indirectly by bestowal through
executive power, do they think that capacity can be given to operate out-
side the province, or to accept from an outside authority the power of so
operating. For the company, it is said, is a pure creature of statute, exist-
ing only for objects prescribed by the Legislature within the area of its
authority, and is therefore restricted, so far as legal capacity is concerned,
on the principle laid down in Ashbury Railway Carriage and Iron Co. v
Riche, L.R. 7 HL. 653.

"Their Lordships, however, take the view that this principle amounts
to no more than that the words employed to which a corporation owes its
legal existence must have their natural meaning, whatever that may be.
The words of the British Companies Act were construed as importing that
a company incorporated by the statutory memorandum of association
which the Act prescribes could have no legal existence beyond such as was
required for the particular objects of incorporation to which that memor-
andum limited it. A similar rule has been laid down as regards companies
created by special Act. The doctrine means simply that it is wrong, in
answering the question what powers the corporation possesses when incor-
porated exclusively by statute, to start by assuming that the Legislature
meant to create a company with a capacity resembling that of a natural
person, such as a corporation created by charter would have at common
law, and then to ask whether there are words in the statute which take
away the incidents of such a corporation. This was held by the House of
Lords to be the error into which Blackburn, J., and the judges who agreed
with him had fallen when they decided in Riche v Ashbury Railway Car-
riage and Iron Co. (L.R. 9, Ex. 224) in the Court below that the analogy of
the status and powers of a corporation created by charter, as expounded in
the Sutton's Hospital Case ((1663) 10 Rep. la.) should in the first instance
be looked to. For to look to that analogy is to assume that the Legislature
has had a common law corporation in view, whereas the wording may not
warrant the inference that it has done more than concern itself with its
own creature. Such a creature, where its entire existence is derived from
the statute, will have the incidents which the common law would attach,
if, but only if, the statute has by its language gone on to attach them.
In the absence of such language they are excluded, and if the corporation
attempts to act as though they were not, it is doing what is ultra vires and
so prohibited as lying outside its existence in contemplation of law. The
question is simply one of interpretation of the words used. For the statute
may be so framed that executive power to incorporate by charter, inde-
pendently of the statute itself, which some authority, such as a Lieutenant-
Governor, possessed before it came into operation, has been left intact.
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Or the statute may be in such a form that a new power to incorporate by
charter has been created, directed to be exercised with a view to the attain-
ment of, for example, merely territorial objects, but not directed in terms
which confine the legal personality which the charter creates to existence
for the purpose of these objects and within territorial limits. The language
may be such as to show an intention to confer on the corporation the
general capacity which the common law ordinarily attaches to corporations
created by charter. In such a case a construction like that adopted by
Blackburn, J., will be the true one. . . . The Act which was passed by the
Imperial Parliament in 1840 (3 and 4 Vict., chapter 35), in consequence
of the report on the state of affairs in Canada made by Lord Durham,
united the provinces of Upper and Lower Canada under a Governor-
General, who had power to appoint deputies to whom he could delegate his
authority. This Act established a single Legislature for the new United
Province of Canada, and shortly after it had passed responsible govern-
ment was there set up. In 1867 the British North America Act modified
the Constitution so established. This Act contained a preamble stating
that the provinces of Canada, Nova Scotia and New Brunswick had
expressed their desire to be federally united into one Dominion under the
Crown, with a Constitution similar in principle to that of the United
Kingdom. In the case of Attorney-General for the Commonwealth of
Australia v Colonial Sugar Refining Co. ([19141 A.C. 237) this Board had
occasion to comment on the contrast between the principles which underlie
the distribution of powers in the Constitutions of Canada and Australia
respectively. They drew attention to the fact that the expression 'federal'
in the preamble of the British North America Act had been used in a
somewhat loose fashion, and that the principle actually adopted was not
that of federation in the strict sense, but one under which the Constitu-
tions of the provinces had been surrendered to the Imperial Parliament
for the purpose of being refashioned. The result had been to establish
wholly new Dominion and provincial Governments with defined powers
and duties, both derived from the statute which was their legal source, the
residual powers and duties being taken away from the old provinces and
given to the Dominion. It is to be observed that the British North
America Act has made a distribution between the Dominion and the
provinces which extends not only to legislative but to executive authority.
The executive government and authority over Canada are primarily vested
in the Sovereign. But the statute proceeds to enact, by section 12, that
all powers, authorities, and functions which by any Imperial statute or by
any statute of the provinces of Upper Canada, Lower Canada, Canada,
Nova Scotia or New Brunswick are at the Union vested in or exercisable
by the respective Governors or Lieutenant-Governors of these provinces
shall, 'as far as the same continue in existence and capable of being exer-
cised after the Union in relation to the government of Canada,' be vested
in and exercisable by the Governor-General. Section 65, on the other
hand, provides that all such powers, authorities, and functions shall, ' as far
as the same are capable of being exercised after the Union in relation to
the government of Ontario and Quebec respectively, be vested in and
-exercisable by the Lieutenant-Governors of Ontario and Quebec respec-
tively.' By section 64 the constitution of the executive authority in Nova
Scotia and New Brunswick was to continue as it existed at the Union until
altered under the authority of the Act."

"The effect of these sections of the British North America Act is
that, subject to certain express provisions in that Act and to the supreme
authority of the Sovereign, who delegates to the Governor-General and
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through his instrumentality to the Lieutenant-Governors the exercise of
the prerogative on terms defined in their commissions, the distribution
under the new grant of executive authority in substance follows the dis-
tribution under the new grant of legislative powers. In relation, for
example, to the incorporation of companies in Ontario with provincial
objects the powers of incorporation which the Governor-General or Lieu-
tenant-Governor possessed before the Union must be taken to have
passed to the Lieutenant-Governor of Ontario so far as concerns companies
with this class of objects. Under both section 12 and section 65 the con-
tinuance of the powers thus delegated is made by implication to depend
on the appropriate Legislature not interfering.

" There can be (no) doubt that prior to 1867 the Governor-General was
for many purposes entrusted with the exercise of the prerogative power of
the Sovereign to incorporate companies throughout Canada, and such
prerogative power to that extent became after confederation, and so far as
provincial objects required its exercise, vested in the Lieutenant-Governors,
to whom provincial Great Seals were assigned as evidences of their
authority. Whatever obscurity may at one time have prevailed as to
the position of a Lieutenant-Governor appointed on behalf of the Crown
by the Governor-General has been dispelled by the decision of this Board
in Liquidators of the Maritime Bank of Canada v Receiver-General of
New Brunswick ([1892] A.C. 437. 443). It was there laid down that 'the
Act of the Governor-General and his Council in making the appointment
is, within the meaning of the statute, the act of the Crown; and a Lieu-
tenant-Governor, when appointed, is as much the representative of Her
Majesty for all purposes of provincial government as the Governor-General
himself is for all purposes of Dominion government.'

" The form of the commission by which the Governor-General appoints
a Lieutenant-Governor to be Lieutenant-Governor of Ontario bears this
out. For it runs in the name of the Sovereign, and is 'to do and execute
all things that shall belong to your said command and the trust we have
reposed in you, according to the several provisions and directions granted
or appointed you by virtue of the Act of the United Kingdom of Great
Britain and Ireland passed in the thirtieth year of the reign of Her late
Majesty Queen Victoria, called and known as The British North America
Act, 1867, and of all other statutes in that behalf and of this our present
commission, according to such instructions as are herewith given to you or
which may from time to time be given to you in respect of the said
province of Ontario under the sign manual of our Governor-General of our
said Dominion of Canada, or by order of our Privy Council of Canada,
and according to such laws as are or shall be in force in the said province
of Ontario.

"Their Lordships have now to consider the question whether legisla-
tion before or after confederation has been of such a character that any
power of incorporation by charter from the Crown which formerly existed
has been abrogated or interfered with to such an extent that companies so
created no longer possess that capacity which the charter would otherwise
have attached to them.

" Prior to confederation, the granting of letters patent under the Great
Seal of the province of Canada for the incorporation of companies for
manufacturing, mining and certain other purposes was sanctioned and
regulated by the Canadian statute of 1864 (27 & 28 Vict. chapter 23 (Prov-

ince of Canada)). This statute authorized the Governor in Council to grant
a charter of incorporation to persons who should petition for incorporation
for the purposes of the enumerated kinds of business. Applicants for such



83

a charter were to give notice in the Canada Gazette of, among other things,
the object or purpose for which incorporation was sought. By section 4
every company so incorporated under that Great Seal for any of the pur-
poses mentioned in this Act was to be a body corporate capable of exer-
cising all the functions of an incorporated company as if incorporated by a
special Act of Parliament. Their Lordships construe this provision as an
enabling one, and not as intended to restrict the existence of the company
to what can be found in the words of the Act as distinguished from the
letters patent granted in accordance with its provisions. It appears to them
that the doctrine of Ashbury Railway Carriage and Iron Co. v Riche (L.R.
7 H.L. 653) does not apply where, as here, the company purports to derive
its existence from the act of the Sovereign and not merely from the words
of the regulating statute. No doubt the grant of a charter could not have
been validly made in contravention of the provisions of the Act, But, if
validly granted, it appears to their Lordships that the charter conferred
on the company a status resembling that of a corporation at common law,
subject to the restrictions which are imposed on its proceedings. There
is nothing in the language used which, for instance, would preclude such
a company from having an office or branch in England or elsewhere out-
side Canada.

" The Dominion Companies Act (chapter 79 of the Revised Statutes of
1906) is, so far as Part I is concerned, framed on the same principle,
although the machinery set up is somewhat different. Part II stands on
another footing. This part deals only with companies directly incorporated
by special Act of the Parliament of Canada, and to these it is obvious that
other considerations may apply. But the companies to which Part I applies
are, like those under the old statute, to be incorporated by letters patent,
the only material difference being that the Act enables these to be granted
by the Secretary of State under his own seal of office. When granted by
section 5 they constitute the shareholders a body corporate and politic

for any of the purposes and objects, with certain exceptions, to which the

legislative authority of the Parliament of Canada extends. The Sovereign,
through the medium of the Governor-General, in this way delegates the

power of incorporation, subject to restrictions on its exercise, to the

Secretary of State, and it is by the exercise of the executive power of the

Sovereign that the company is brought into existence.

"The Ontario Companies Act, which governs the present case, is

chapter 191 of the Revised Statutes of the province, 1897. The principle

is similar, save that the letters patent are to be granted directly by the

Lieutenant-Governor of the province under the Great Seal of Ontario.

Excepting in this respect, the provisions of section 9, which corresponds

to section 5 of the Dominion Act, are substantially the same as those of

the latter section, so that, subject to the express restrictions in the statute,
it is by the grant under the Great Seal and not by the words of the

statute, which merely restrict the cases in which such a grant can be made,

that the vitality of the corporation is to be measured. It will be observed

that section 107 enables an extra-provincial company desiring to carry on

business within the province of Ontario to do so if authorized by licence

from the Lieutenant-Governor, a provision which bears out the view

indicated.
"It was obviously beyond the powers of the Ontario Legislature to

repeal the provisions of the Act of 1864, excepting in so far as the British

North America Act enabled it to do this in matters relating to the prov-

ince. If the Legislature of Ontario had not interfered the general char-
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acter of an Ontario company constituted by grant would remain similar to
that of a Canadian company before confederation.

" The whole matter may be put thus: The limitations of the legisla-
tive powers of a province, expressed in section 92, and in particular the
limitation of the power of legislation to such as relates to the incorpora-
tion of companies with provincial objects, confine the character of the
actual powers and rights which the provincial Government can bestow,
either by legislation or through the Executive, to powers and rights exer-
cisable within the province. But actual powers and rights are one thing
and capacity to accept extra-provincial powers and rights is quite another.
In the case of a company created by charter the doctrine of ultra vires
has no real application in the absence of statutory restriction added to
what is written in the charter. Such a company has the capacity of a
natural person to acquire powers and rights. If by the terms of the
charter it is prohibited from doing so, a violation of this prohibition is an
act not beyond its capacity, and is therefore not ultra vires, although such
a violation may well give ground for proceedings by way of scire facias
for the forfeiture of the charter. In the case of a company the legal
existence of which is wholly derived from the words of a statute, the
company does not possess the general capacity of a natural person and
the doctrine of ultra vires applies. Where, under legislation resembling
that of the British Companies Act by a province of Canada in the exer-
cise of powers which section 92 confers, a provincial company has been
incorporated by means of a memorandum of association analogous to
that prescribed by the British Companies Act, the principle paid down
by the House of Lords in Ashbury Railway Carriage and Iron Co. v
Riche (L.R. 7 H.L. 653), of course, applies. The capacity of such a
company may be limited to capacity within the province, either because
the memorandum of association has not allowed the company to exist
for the purpose of carrying on any business outside the provincial bound-
aries, or because the statute under which incorporation took place did
not authorize, and therefore excluded, incorporation for such a purpose.
Assuming, however, that provincial legislation has purported to authorize
a memorandum of association permitting operations outside the province
if power for the purpose is obtained ab extra, and that such a memorandum
has been registered, the only question is whether the legislation was com-
petent to the province under section 92. If the words of this section are
to receive the interpretation placed on them by the majority in the
Supreme Court the question will be answered in the negative. But their
Lordships are of opinion that this interpretation was too narrow. The
words 'legislation in relation to- the incorporation of companies with pro-
vincial objects' do not preclude the province from keeping alive the power
of the Executive to incorporate by charter in a fashion which confers a
general capacity analogous to that of a natural person. Nor do they
appear to preclude the province from legislating so as to create, by or by
virtue of a statute, a corporation with this general capacity. What the
words really do is to preclude the grant to such a corporation, whether
by legislation or by executive act according with the distribution of legis-
lative authority, of powers and rights in respect of objects outside the
province, while leaving untouched the ability of the corporation, if other-
wise adequately called into existence, to accept such powers and rights
if granted ab extra. It is, in their Lordships' opinion, in this narrower
sense alone that the restriction to provincial objects is to be interpreted.
It follows, as the Ontario Legislature has not thought fit to restrict the
exercise by the Lieutenant-Governor of the prerogative power to incor-
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porate by letters patent with the result of conferring capacity analogous
to that of a natural person, that the appellant company could accept
powers and rights conferred on it by outside authorities.

"The conclusions at which their Lordships have thus arrived are
sufficient to enable them to dispose of this appeal; for, according to these
conclusions, the appellant company had a status which enabled it to accept
from the Dominion authorities the right of free mining, and to hold the
leases in question and take the benefit of the agreements relating to the
locations in the Yukon district, as well as of the licence from the Yukon
authorities.

"A yet larger view of the devolution and distribution of executive
power in Canada was suggested in some of the arguments addressed to
their Lordships from the Bar, and they are aware that this view has been
contended for on former occasions in the Dominion. It has been urged
in several cases which have occurred that the Governor-General and the
Lieutenant-Governors of the provinces, excepting so far as the Royal
prerogatives have been reserved expressly or by necessary implication,
have the right to exercise them, as though by implication completely
handed over and distributed in such a fashion as to cover the whole
of the fields to which the self-government of Canada extends. The Gov-
ernor and Lieutenant-Governors would thus be more nearly viceroys than
representatives of the Sovereign under the restrictions explained in Mus-
grave v Pulido ((1879) 5 App. Cas. 102), where it was laid down that,
in the case of a Crown Colony, the commission of the Governor must in
each case be the measure of his executive authority, a principle which, in
such a case as that of a self-governing Dominion like Canada, might find
its analogy in the terms not only of the commission but of the statute
creating the Constitution.

"The argument for the larger view concedes that it is the general
rule in the construction of statutes that the Crown is not affected unless
there be words to that effect, inasmuch as the law made by the Crown

with the assent of the Lords and Commons is enacted prima facie for
the subject and not for the Sovereign. But this principle of construction

it is said cannot apply to an Act the expressed object of which is to

grant a Constitution with full legislative and executive powers. In the

case of such an Act there is therefore no presumption that the general

provisions it contains were not intended to include any matter of pre-

rogative which, in the absence of the rule of construction above stated,

would fall within the general words employed. For a Constitution,
granted to a dominion for regulating its own affairs in legislation and

government generally, cannot be created without dealing with the pre-

rogative, and the British North America Act from beginning to end deals

with matters of prerogative, for the most part without expressly naming
the Sovereign.

"If this argument were well founded it would afford a short cut to

the solution of the question which has arisen in this appeal. For under

the distribution of the prerogative which it assumes it would be difficult

to see how a Lieutenant-Governor, placed in the position of a viceroy as

regards matters pertaining to the government of his province, could be

excluded from the 'prerogative power of incorporating by charter, unless

that power had been expressly taken away by legislation.

"But their Lordships abstain from discussing at length the question

so raised. They will only say that when, if ever, it comes to be argued
points of difficulty will have to be considered. There is no provision in
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the British North America Act corresponding even to section 61 of the
Australian Commonwealth Act, which, subject to the declaration of the
discretionary right of delegation by the Sovereign in chapter 1, section 2,
provides that the executive power, though declared to be in the Sovereign,
is yet to be exercisable by the Governor-General. Moreover, in the
Canadian Act there are various significant sections, such as section 9,
which declares the executive government and authority over Canada to
continue and be vested in the Sovereign; section 14, which declares the
power of the Sovereign to authorize the Governor-General to appoint
deputies; section 15, which, differing from section 68 of the Common-
wealth Act, says that the command in chief of the naval and military
forces in Canada is to be deemed to continue and be vested in the
Sovereign; and section 16, which says that, until the Sovereign otherwise
directs, the seat of the Government in Canada shall be Ottawa. These
and other provisions of the British North America Act appear to preserve
prerogative rights of the Crown which would pass if the scheme were that
contended for, and to negative the theory that the Governor-General is
made a viceroy in the full sense, and they point to the different con-
clusion that for the measure of his powers the words of his commission
and of the statute itself must be looked to. In the case of Liquidators
of the Maritime Bank of Canada v Receiver-General of New Brunswick,
([18921 A.C. 437) already referred to, it was said by this Board that the
provisions of the Act 'nowhere profess to curtail in any respect the rights
and privileges of the Crown or to disturb the relations then subsisting
between the Sovereign and the provinces.' Properly understood, and
subject to such express provisions of the Act as transfer what would
otherwise remain prerogative powers, their Lordships are disposed to agree
with this interpretation. It is quite consistent with it to hold that execu-
tive power is in many situations which arise under the statutory Constitu-
tion of Canada conferred by implication in the grant of legislative power,
so that where such situations arise the two kinds of authority are correla-
tive. It follows that to this extent the Crown is bound and the prerogative
affected. But such a conclusion is a very different one from the far-
reaching principle contended for in the argument in question."

Re INITIATIVE AND REFERENDUM ACT
(1919) A.C. 935

Case (VISCOUNT HALDANE, LORD BUcKMASTER, LORD DUNEDIN,
LORD SHAW OF DUNFERMLINE AND LORD SCOTT-

No.38 DICKSON.)

Decision by Viscount Haldane.

Appeal from Court of Appeal of Manitoba, on a reference as
to the Validity of the Initiative and Referendum Act of
the Province.

Provincial Act held ultra vires.

Manitoba Court's decision confirmed.

Province represented as appellant.

Dominion also represented as an intervenant respondent.
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Principles stated by Board-
1. That the province has not authority to enact any law

which abrogates any power which the Crown possesses
through the Lieutenant-Governor, who directly represents
the Crown.

2. That the Initiative and Referendum Act is invalid,
since it would compel him to submit proposed laws to a
body of voters instead of to the Legislature of which he is
the constitutional head, and render him powerless to prevent
such proposed laws, if approved by such voters, from com-
ing into effect.

Per Lord Haldane:
"The framework of the Constitution of Canada was enacted in 1867

by the Imperial Parliament in order to give effect to the desire expressed in
the Resolutions adopted by the Conference of Canadian and other dele-
gates held at Quebec in October, 1864. The object was to form in the
first instance out of the old Province of Canada, along with Nova Scotia
and New Brunwick, a Dominion with a constitution similar in principle to
that of the United Kingdom. Provision was made for the extension of
this Constitution to other colonies, such as Newfoundland and Prince
Edward Island, should they desire to come in, and also to Ruperts Land
and the North-Western Territory. It is out of these last that the Prov-
ince of Manitoba was formed, the provisions of the Act -of 1867 that are
applicable having been meantime strengthened by subsequent Imperial and
Dominion legislation. The Executive Government of Canada was
declared by the Act of 1867 to remain vested in the Queen, and, by sec-

tion 12, all powers, authorities and functions vested in or exercisable by

the Governors or Lieutenant-Governors of the Provinces brought into

confederation were, so far as the same continued in existence and were

capable of being exercised after the Union in relation to the Government

of Canada, to be vested in and exercisable by the Governor-General. A

Parliament was then set up for Canada. Part V of the Act established
analogous Constitutions for the Provinces. For each of these there was

to be a Lieutenant-Governor. Although he is under section 58 appointed

by the Governor-General, it has been settled by decisions of the Judicial

Committee, such as that in Liquidators of the Maritime Bank of Canada

v Receiver-General of New Brunswick ([18921 A.C. 437) that, as the

appointment of a Provincial 'Governor is made under the Great Seal of

Canada, and therefore really by the Executive Government of the

Dominion which is in the Sovereign, the Lieutenant-Governor is as much

the representative of His Majesty for all purposes of Provincial Govern-

ment as is the Governor-General for all purposes of Dominion Govern-

ment. Section 65 and the other sections dealing with the subject define

the powers of the Lieutenant-Governor as being such of those powers

having been exercisable by the Governors or Lieutenant-Governors of the

Provinces brought into Confederation, as are exercisable in relation to

the Government of a Province. The scheme of the Act passed in 1867 was

thus, not to weld the Provinces into one, nor to subordinate Provincial

Governments to a central authority, but to establish a central government

in which these Provinces should be represented, entrusted with exclusive
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authority only in affairs in which they had a common interest. Subject to
this each Province was to retain its independence and autonomy and to be
directly under the Crown as its head. Within these limits of area and sub-
jects, its local Legislature, so long as the Imperial Parliament did not
repeal its own Act conferring this status, was to be supreme, and had such
powers as the Imperial Parliament possessed in the plentitude of its own
freedom before it handed them over to the Dominion and the Provinces,
in accordance with the scheme of distribution which it enacted in 1867.

" The importance of bearing this in mind when construing the subse-
quent provisions of the British North America Act will presently appear.
After thus defining the executive power the statute goes on to provide
for a Legislature for each Province, and concludes Part V by declaring
in section 90 that what has been laid down as to the Dominion Parliament
in regard to Appropriation and Money Bills, the recommendation of money
votes, the assent to Bills, the disallowance of Acts, and the signification of
pleasure on Bills reserved is to extend and apply to the Legislatures of the
several Provinces as if these provisions were re-enacted and made appli-
cable in terms to the respective Provinces and their Legislatures, with the
substitution of the Lieutenant-Governor of the Province for the Governor-
General, of the Governor-General for the Sovereign and for a Secretary of
State and of one year for two years and of the Province for Canada.

" The Act then, by two well-known sections, 91 and 92, distributes the
powers of legislation which it confers between the Dominion Parliament
and the Provincial Legislatures. Nothing in section 91, which relates to
Dominion powers, affects the question under consideration, excepting in one
important respect. The residuary power of legislation, beyond those
powers that are specifically distributed by the two sections, is conferred on
the Dominion. Had the Provinces possessed the residuary capacity, as
in the case with the States under the Constitution of the United States
and Australia, this might have affected the question of the power of their
Legislatures to set up new legislative bodies. But it is not so, and it is
therefore unnecessary to pursue a point which is merely speculative. The
language of section 92 is important. That section commences by enacting
that 'in each Province the Legislature may exclusively make laws in rela-
tion to matters' coming within certain classes of subjects. The only one
of these classes which is relevant for the present purpose is the first
enumerated, 'the amendment from time to time, notwithstanding anything
in this Act, of the Constitution of the Province, excepting as regards the
office of Lieutenant-Governor."

" The references their Lordships have already made to the char-
acter of the office of Lieutenant-Governor, and to his position as directly
representing the Sovereign in the province, renders natural the exclusion of
his office from the power conferred on the Provincial Legislature to
amend the constitution of the Province. The analogy of the British Con-
stitution is that on which the entire scheme is founded, and that analogy
points to the impropriety, in the absence of clear and unmistakable
language, of construing section 92 as permitting the abrogation of any
power which the Crown possesses through a person who directly repre-
sents it. For when the Lieutenant-Governor gives to or withholds his
assent from a Bill passed by the Legislature of the province, it is in
contemplation of law the Sovereign that so gives or withholds assent.
Moreover, in accordance with the analogy of the British Constitution which
the Act of 1867 adopts, the Lieutenant-Governor who represents the
Sovereign is a part of the Legislature. This is in terms so enacted in such
sections as section 69, the principle of which has been applied to Manitoba
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by section 2 of the Dominion Statute of 1870, which formed the new

Province out of Rupert's Land and the North-Western Territory, and
established it with the Constitution provided by the Act of '1867. It
follows that if the Initiative and Referendum Act has purported to alter

the position of the Lieutenant-Governor in these respects, this Act was
in so far ultra vires."

PAQUET v PILOT CORPORATION (1920) A.C. 1029

Case (VISCOUNT HALDANE, VISCOUNT CAVE, LORD DUNEDIN,

No.39 LORD ATKINSON AND MR. JUSTICE DUFF.)

Decision by Viscount Haldane.

Appeal from Court of K.B. of Quebec.

Judgment of that Court reversed.

Dominion represented as intervenant appellant.

Province not represented.

Principle stated by Board-

That the Dominion Parliament has power under the

B.N.A. Act, 1867, section 91, head 10 (Navigation and

Shipping) to enact laws which relate to pilotage although

they trench upon property and civil rights in a province.

Per Viscount Haldane:

" After the quasi-federal distribution of legislative powers which was

effected by the British North America Act in 1867, it is clear that the

power to pass laws regulating the pilotage system of the harbour was

given exclusively to the Dominion Parliament. Navigation and shipping

form the tenth class of the subjects enumerated as exclusively belonging

to the Dominion in section 91 of the Act, and the second class in the

section, the regulation of trade and commerce, is concerned with some

aspects at. least of the same subject. Whether the words 'trade and

commerce,' if these alone had been enumerated subjects, would have been

sufficient to exclude the Provincial Legislature from dealing with pilotage,

it is not necessary to consider, because, in their Lordships' opinion, the

introduction into section 91 of the words 'navigation and shipping' puts

the matter beyond question. It is, of course, true that the class of subjects

designated as 'property and civil rights' in section 92 and there given

exclusively to the Province would be trenched on if that section were to be

interpreted by itself. But the language of section 92 has to be read along

with that of section 91, and the generality of the wording of section 92

has to be interpreted as restricted by the specific language of section 91,

in accordance with the well-established principle that subjects which in one

aspect may come under section 92 may in another aspect that is made

dominant be brought within section 91. That this principle applies in the

case before their Lordships they entertain no doubt, and it was, therefore,

in their opinion, for the Dominion and not for the Provincial Legislature
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to deal exclusively with the subject of pilotage after confederation, not-
withstanding that the civil rights and the property of the Corporation of
Pilots of Quebec Harbour might incidentally, if unavoidably, be seriously
affected."

GREAT WEST SADDLERY CO. v THE KING
(1921) 2 A.C. 91

Case (VISCOUNT HALDANE, VISCOUNT CAVE, LORD SUMNER AND

No.40 LORD PARMOOR.)

Decision by Viscount Haldane.
Consolidated appeals from Supreme Court of Canada.
Parts of Provincial legislation held ultra vires.
Supreme Court of Canada reversed.
Dominion represented as intervenant appellant.
Several provinces represented as intervenant respondents.

Principles stated by Board-
1. That companies incorporated under the Dominion

Companies Act with power to trade in any province may,
consistently with sections 91 and 92 of the B.N.A. Act, 1867,
be subject to provincial laws of general application, such as
laws imposing taxation or relating to mortmain or requiring
licences for certain purposes, or as to the form of contracts;
but a provincial legislature cannot validly enact for the
enforcement of such laws sanctions which, if applied, would
sterilize or destroy the capacities and powers which the
Dominion had validly conferred.

2. That accordingly the Extra-Provincial Corporations
Act (R.S. Ont., 1914, chapter 179) the Companies Act (R.S.
Man., 1913, chapter 35) and the Companies Act (Stat. Sask.,
1915, chapter 14) so far as they purport to preclude Domin-
ion trading companies from carrying on their business in
the province unless registered or licensed thereunder, or
subject such companies to penalties for so carrying on busi-
ness, are ultra vires.

3. That accordingly, although the Dominion may validly
enable a Dominion company to acquire and hold in any
province land requisite for the carrying on of its under-
taking, such Dominion company, in a province which has
enacted (as in the case of the Mortmain and Charitable
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Uses Act (R.S. Ont., 1914, chapter 103)) by valid separate
or severable provision restricting the power of corporations
generally to acquire and hold land in the province, may
acquire and hold land only subject to such restriction.
Contra when (as in the case of the Manitoba and Saskatche-
wan Acts above cited) valid and invalid provisions of the
legislation are not severable.

Per Viscount Haldane:
" In this case their Lordships are called on to interpret and apply the

implications of, a judgment, delivered by the Judicial Committee on
November 2, 1914, in John Deere Plow Co. v Wharton ([19161 1 A.C. 588,
595, 596). It was then laid down that the British North America Act of
1867 had so enabled the Parliament of the Dominion to prescribe the
extent of the powers of companies incorporated under Dominion law with
objects which extended to the Dominion generally, that the status and
powers so far as there in question of one of the three appellant companies
could not as matter of principle be validly interfered with by the Pro-
vincial Legislature of British Columbia. It was held that laws which had
been passed by the Legislature of that Province, and which sought to
compel a Dominion company to obtain a certain kind of Provincial
licence or to be registered in the way brought before the Judicial Com-
mittee, as a condition of exercising its powers in the Province or of
suing in its Courts, were ultra vires. The reason given was that their
Lordships interpreted what had been done by the Province in that case
-as interfering in a manner not consistent with the principles laid down
with the status and corporate capacity of a company with Dominion
objects to which the Parliament of Canada had given powers to carry
on its business in every part of the Dominion. . . . In order to
ascertain the real points now in controversy, it is important to refer in
some detail to what was actually decided in 1914 in John Deere Plow
Co. v Wharton ([19151 A.C. 330). The British Columbia Companies
Act had provided that, in the case of an incorporated company which
was not one incorporated under the laws of the Province, and was called
in the Act an extra-provincial company, certain conditions must be
complied with. If such a company had gain for its object it must be
licensed or registered under the law of the Province, and no agent was to
carry on its business until this had been done. If this condition were
complied with, such an extra-provincial company might sue in the
Courts of the Province and hold land there. Such a company might also,
if it were one duly incorporated under the laws of, among other authori-
ties, the Dominion, and if authorized by its charter to carry out pur-
poses to which the legislative authority of the Provinces extended, obtain
from the Registrar, under the general Companies Act of the Province,
a licence to carry on business within the Province on complying with the
provisions of the Act and paying a proper licence fee. It was then
to have the same powers and privileges in the Province as though incor-
porated under the Provincial Act. If such a company carried on business
without a licence it was made liable to penalties, and its agents were
similarly made liable. So long as unlicensed, the company could not
sue in the Courts of the Province in respect of contracts in connection
with its business made within the Province. The Registrar might refuse
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a licence where the name of the company was identical with or resembled
that by which a company, society or firm in existence was carrying on
business or had been incorporated, licensed or registered, or where the
Registrar was of opinion that the name was calculated to deceive, or dis-
approved of it for any other reason.

" Their Lordships pointed out that, under the Dominion Com-
panies Act, which they held to have been validly passed, the charter of the
John Deere Plow Company incorporated it with the powers to which
the legislative authority of the Parliament of Canada extended. The
Dominion Interpretation Act provided that the meaning of such an
incorporation included this, that the corporate body created should have
power to sue, to contract in its corporate name, and to acquire and hold
personal property for its purposes. There was in the Dominion Com-
panies Act a provision that such a company should not be incorporated
with a name likely to be confounded with the name of any other known
company, incorporated or unincorporated, and it gave the Secretary of
State the discretion in this connection. On incorporation the company
was to be vested with all the powers, privileges, and immunities, requisite
or incidental to the carrying on of its undertaking. It was to have an
office in the city or town in which its chief place of business in Canada
was situated, which should be its legal domicil in Canada, and could
establish other offices and agencies elsewhere. No person acting as its
agent was to be subjected, if acting within his authority, to individual
penalty.

"Their Lordships made reference to the circumstance that the con-
cluding words of section 91 of the British North America Act, "Any matter
coming within any of the classes of subjects enumerated in this section
shall not be deemed to come within the class of matters of a local or
private nature comprised in the enumeration of the classes of subjects by
this Act assigned exclusively to the Legislatures of the Provinces", render
it necessary to do more than ascertain whether the subject-matter in
question apparently falls within any of the heads of section 92; for if it
also falls within any of the enumerated heads of section 91, then it
cannot be treated as covered by any of those in section 92. As is now
well settled the words quoted apply, not only to the merely local or
private matters in the Provinces referred to in head 16 of section 92, but
to the whole of the sixteen heads in that section: A.-G. for Ontario v
A.-G. for Canada ([18961 A.C. 348). The effect, as was pointed out in
the decision just cited, is to effect a derogation from what might other-
wise have been literally the authority of the Provincial Legislatures, to
the extent of enabling the Parliament of Canada to deal with matters
local and private where, though only where, such legislation is necessarily
incidental to the exercise of the enumerated powers conferred on it by
section 91.

" If therefore in legislating for the incorporation of companies under
Dominion law and in validly endowing them with powers, the Dominion
Parliament has by necessary implication given these companies a status
which enables them to exercise these powers in the Provinces, they cannot
be interfered with by any Provincial law in such a fashion as to derogate
from their status and their consequent capacities, or, as the result of this
restriction, to prevent them from exercising the powers conferred on them
by Dominion law. Their Lordships, however, observed that when a
company has been incorporated by the Dominion Government with
powers to trade in any Province it may not the less, consistently with
the general scheme, be subject to Provincial laws of general application,
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such as laws imposing taxes, or relating to mortmain, or even requiring
licences for certain purposes, or as to the forms of contracts; but they
were careful not to say that the sanctions by which such Provincial
laws might be enforced could validly be so directed by the Provincial
Legislatures as indirectly to sterilize or even to effect, if the local laws
were not obeyed, the destruction of the capacities and powers which the
Dominion had validly conferred. To have said so would have been to
misread the scheme of the British North America Act, which is one that
establishes interlacing and independent legislative authorities. Within
the spheres allotted to them by the Act the Dominion and the Provinces
are rendered on general principle co-ordinate Governments. As a con-
sequence, where one has legislative power the other has not, speaking
broadly, the capacity to pass laws which will interfere with its exercise.
What -cannot be done directly cannot be done indirectly. This is a prin-
ciple which has to be kept closely in view in testing the validity of the
Provincial legislation under consideration as affecting Dominion com-
panies. . . . Can the relevant provisions of all or any of the three
sets of Provincial statutes be justified as directed exclusively to the
attainment of an object of legislation assigned by section 92 to the
Legislatures, such as is the collection of direct taxes for Provincial
purposes; or do these provisions interfere with such powers as are con-
ferred on a Dominion company by the Parliament of Canada to carry
on its business anywhere in the Dominion, and so affect its status? The
question is one primarily of the interpretation of the British North
America Act and in the second place of the meaning of the principle
already laid down by this Committee in the John Deere Plow Case
([19151 A.C. 330). The constitution of Canada is so framed by the
British North America Act that the difficulty was almost certain to arise.
For the power of a Province to legislate for the incorporation of com-
panies is limited to companies with Provincial objects, and there is no
express power conferred to incorporate companies with powers to carry on
business throughout the Dominion and in every Province. But such
a power is covered by the general enabling words of section 91, which,
because of the gap, confer it exclusively on the Dominion. It must now
be taken as established that section 91 enables the Parliament of Canada
to incorporate companies with such status and powers as to restrict the
Provinces from interfering with the general right of such companies to
carry on their business where they choose, and that the effect of the
concluding words of section 91 is to make the exercise of this capacity
of the Dominion Parliament prevail in case of conflict over the exercise
by the Provincial legislatures of their capacities under the enumerated
heads of section 92. It is clear that the mere power of direct taxation is
saved to the Province, for that power is specifically given and is to be
taken, so far as necessary, on a proper construction to be an exception
from the general language of section 91, as was explained by Sir
Montague Smith in delivering the judgment of the Judicial Committee
in Citizens Insurance Co. v Parsons (7 App. Cas. 108). Nevertheless, the
methods by which the direct taxation is to be enforced may be restricted to
the bringing of an action, with the usual consequences, which was all that
was decided to be legal in Bank of Toronto v Lambe (12 App. Cas. 575).
It does not follow that because the Government of the Province can tax
it can put an end to the existence or even the powers of the com-
pany it taxes for non-compliance with the demands of the tax-gatherer.
Their Lordships find themselves unable to agree with an observation made
by Meredith, C. J., towards the conclusion of his judgment. "It is,"

71054-15A
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he says, "I think to be regretted that at the outset it was not determined
that the authority of the Parliament of Canada to incorporate companies
was limited to creating them and endowing them with capacity to
exercise such powers as it might be deemed proper that they should
possess, but leaving to each Province, the power of determining how far,
if at all, those powers should be exercised within its limits." Such a
construction would have left an hiatus in the British North America Act,
for there would have been in the Act so read no power to create a
company with effective powers directed to other than merely Provincial
objects. It was decided as long ago as 1883, in Colonial Building Invest-
ment Association v A.-G. for Quebec (9 App. Cas. 157) that there was
no such hiatus. Nor does it appear, if reference may be made as matter
of historical curiosity to the resolutions on which the British North
America Act was founded, and which were passed at Quebec on October
10, 1864, for the guidance of the Imperial Parliament in enacting the
Constitution of 1867, that these resolutions gave countenance to the
idea that a different construction on the point in question was desired.
The learned Chief Justice refers to them without quoting their language.
But, in connection with the topic in controversy, all that was desired by
the words of these resolutions to be assigned to the Provincial Legislatures
was "the incorporation of Private or Local Companies, except such as
relate to matters assigned to the General Parliament."

" In Tennant v Union Bank of Canada ([18941 A.C. 31) it was decided
that the British North America Act must be so construed that section 91
conferred powers to legislate which might be fully exercised even though
they modified civil rights in a Province, provided that these powers are
clearly given. The rule of construction is that general language in the
heads of section 92 yields to particular expressions in section 91, where
the latter are unambiguous. The rule may also apply in favour of the
Province in construing merely general words in the enumerated heads in
section 91. For, to take an example, notwithstanding the language used
at the end of section 91, the heading in that section, " Marriage and
Divorce," was interpreted on an appeal to this Committee in the Marriage
Laws Case ([1912] A.C. 880) as being pro tanto restricted by the provision
of section 92 which entrusted the making of laws relating to the solemniza-
tion of marriage to the provincial Legislatures. Whether an exception
is to be read in either case depends on the application of the principle
that language which is merely general is, as a rule, to be harmonized
with expressions that are at once precise and particular by treating the
latter as operating by way of exception. The two sections must be
read together, and the whole of the scheme for distribution of legislative
powers set forth in their language must be taken into account in deter-
mining what is merely general and what is particular in applying the rule
of construction. For neither the Parliament of Canada nor the provincial
Legislatures have authority under the Act to nullify, by implication any
more than expressly, statutes which they could not enact. The decision
in 1896 of A.-G. for Ontario v A.-G. for Canada ([18961 A.C. 348) is a
good illustration of the fashion in which the rule of construction thus
stated has been interpreted and applied.

" It is obvious that the question of construction may sometimes prove
difficult. The only principle that can be laid down for such cases is that
legislation the validity of which has to be tested must be scrutinized
in its entirety in order to determine its true character. Madden v Nelson,
etc., Ry. Co. ([18991 A.C. 626) and Canadian Pacific Ry. Co. v Notre
Dame de Bonsecours ([18991 A.C. 367), are excellent illustrations of
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how this has been done. In the first-mentioned case a Provincial Legis-
lature, by a Cattle Protection Act, sought to make a Dominion railway
company liable for injury to cattle straying on the line within the Province,
unless they had erected proper fences. It was held that the Province
had no power to impose liability on the Dominion railway companies
as such for the provision of works. It was pointed out in the latter
case that a very different point really arose-namely, that although any
direction by a Provincial Legislature to a Dominion railway company
to alter the construction of the drains on its works would be ultra vires,
still the railway company were not exempted from the obligation of a
Provincial law applicable to all land owners, without distinction, that
they should clean out their ditches so as to prevent nuisance.

"In cases such as those referred to the rule of construction above
stated has been applied wherever possible. It is only where there is actual
inconsistency that the effect of the concluding words of section 91 can
be invoked. A.-G. of Manitoba v Manitoba Licence Holders' Association
([19021 A.C. 73) is yet another useful illustration. The legislature of
Manitoba had enacted the prohibition of transactions in liquor to take
place wholly within the Province, with the saving of bona fide transactions
between persons in the Province and those in other Provinces or in foreign
countries. It was held that such legislation was valid as falling within head
16 of section 92, "matters of a merely local or private character (sic) in the
Province," notwithstanding that its effect would be to interfere conse-
quentially with sources of Dominion revenue and with business operations
beyond the Province. Union Colliery Co. v Bryden ([18991 A.C. 580)
and Cunningham v Tomey Homma ([19031 A.C. 151) also furnish illustra-
tions of how the rule of construction under consideration has been applied.

"The only other decision to which their Lordships desire to make
reference is that in Brewers and Maltsters' Association v A.-G. for Ontario
([1897] A.C. 231). There the Dominion Legislature had previously and
validly regulated the manufacture and wholesale vending of spirituous
liquors, and provided for the issue of licences for such manufacture and
sale. Ontario had subsequently passed an Act requiring every person
so licensed by the Dominion also to obtain a licence for sale from the
Province, and to pay a fee for it. It was held in the first place that this
was direct taxation for provincial purposes, and therefore within the power
of the Province, and secondly that the licence was such as to be authorized
among the " other licences " included in the general words of head 9 of
section 92-" shop, saloon, tavern, auctioneer, and other licences in order
to the raising of a revenue for Provincial purposes." Their Lordships
think that what is implied in this decision is that while the Dominion
Legislature had power to place restrictions throughout Canada on the
traffic in liquor, the powers conferred by section 91 did not in any way
conflict with the positive powers of taxation and licensing for Provincial
objects, expressly and particularly conferred by section 92. These, in so

far as there might have been any interference, had been conferred by
the Imperial Parliament on the Provinces by way of exception both

from the general power of legislation given to the Dominion by the
initial words of section 91, and from any purely general enumerated. head,
such as the regulation of trade and commerce.

71054-15A
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CANADIAN PACIFIC WINE CO. v TULEY
(1921) 2 A.C. 417

Case (VISCOUNT BIRKENHEAD, L.C., VISCOUNT HALDANE, LORD

No.4-1 BUCKMASTER, LORD CARSON AND SIR Louis DAVIES.)

Decision by Lord Birkenhead, L.C.
Appeal from Court of Appeal of British Columbia.
Province represented as respondent intervenant.
Dominion not represented.
Decision of B. C. Appeal Court confirmed.
Provincial Legislation (Prohibition Act) held intra vires.

Viscount Birkenhead, L.C., after holding that the
validity of the provincial prohibition Act was established
by A.G. for Manitoba v Manitoba Licence Holders
Association (1902) A.C. 73, turned to consideration of the
provincial Convictions Act, observing that:-

" It was contended at the Bar that this statute was ultra vires of the
provincial Legislature, on the ground that it was an attempt to enact
provincial legislation for " criminal law," including procedure in criminal
matters, within the words of section 91, head 27, of the British North
America Act. But that section only declares that it is to be lawful for
the Sovereign, with the advice of the Dominion Parliament, to make laws
for the peace, order and good government of Canada generally, in relation
to all matters not coming within the classes of subjects by the Act
exclusively assigned to the Legislatures of the provinces, and the

enumeration of matters which follows in section 91 to which the exclusive
authority of the Dominion Parliament extends is only a declaration that
certain subjects fall under this description. When the language of
section 92, which defines the matters to which the exclusive legislative
authority of the province extends, is scrutinized, this definition is found
to include the administration of justice in the provinces embracing the
constitution, maintenance and organization of provincial Courts, both
civil and criminal, and procedure in civil matters in these Courts. Head
15 of section 92 expressly adds the imposition of punishment by fine,
penalty or imprisonment, for enforcing any law of a province, made in
relation to any of the classes of subject enumerated in the section; and
head 16 gives exclusive legislative power to the provincial Legislatures
in all matters of a merely local character. Reading sections 91 and 92
together, their Lordships entertain no doubt that the Summary Convic-
tions Act was within the competence of the Legislature of British

,Columbia. It relates only to punishment for offences against the provi-

sions of the statutes of the province, and is to be read as if the provisions
to this end were expressly declared in some such statute. No other
conclusion would appear to be in harmony with the principle of construe-
tion laid down by the Judicial Committee in Attorney-General for

Ontario v Attorney-General for the Dominion. ([18961 A.C. 34S). See

also Toronto Ry. Co. Toronto City [19201 A.C. 426, 452.
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Re BOARD OF COMMERCE ACT
(1922) 1 APP. CAS. 191

Case (VISCOUNT HALDANE, LORD BUCKMASTER, VISCOUNT CAVE,

No.42 LORD PHILLIMORE AND LORD CARSON.)

Decision by Viscount Haldane.
Appeal from Supreme Court of Canada on a case stated by

that Board as to the validity of Dominion legislation.
Dominion Legislation held ultra vires.
Dominion appellant and appeared.
Several provinces also represented.
Supreme Court had been equally divided.
Judicial Committee first to answer the questions put to

the Court.

Principles stated in the headnote-
1. That the Acts were ultra vires since they interfered

seriously with property and civil rights in the provinces
and were not passed in any highly exceptional circum-
stances, such as war or famine which, conceivably, might
render trade combinations and hoarding subjects outside
the heads of section 92 and within the general power
given by section 91.

2. That the power of the Dominion Parliament to pass
the Acts was not in this case aided by section 91(2) (trade
and commerce) since they were not within the general
power, nor by 91(27) (the criminal law) because the
matter did not by its nature belong to the domain of
criminal jurisprudence.

Per Viscount Haldane:
"The first question to be answered is whether the Dominion Parlia-

ment could validly enact such a law. Their Lordships observe that the
law is not one enacted to meet special conditions in wartime. It was

passed in 1919, after peace had been declared, and it is not confined to any
temporary purpose, but is to continue without limit in time, and to apply

throughout Canada. No doubt the initial words of section 91 of the
British North America Act confer on the Parliament of Canada power
to deal with subjects which concern the Dominion generally, provided
that they are not withheld from the powers of that Parliament to legislate,
by any of the express heads of section 92, untrammelled by the enumera-
tion of special heads in section 91. It may well be that the subjects of
undue combination and hoarding are matters in which the Dominion has a
great practical interest. In special circumstances, such as those of a great
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war, such an interest might conceivably become of such paramount and
overriding importance as to amount to what lies outside the heads in
section 92, and is not covered by them. The decision in Russell v The
Queen ((1882) 7 App. Cas. 829) appears to recognize this as constitution-
ally possible, even in time of peace; but it is quite another matter to say
that under normal circumstances general Canadian policy can justify
interference, on such a scale as the statutes in controversy involve, with
the property and civil rights of the inhabitants of the Provinces. It is to
the Legislatures of the Provinces that the regulation and restriction of
their civil rights have in general been exclusively confided, and as to these
the Provincial Legislatures possess quasi-sovereign authority. It can,
therefore, be only under necessity in highly exceptional circumstances,
such as cannot be assumed to exist in the present case, that the liberty of
the inhabitants of the Provinces may be restricted by the Parliament of
Canada, and that the Dominion can intervene in the interests of Canada
as a whole in questions such as the present one. For, normally, the
subject-matter to be dealt with in the case would be one falling within
section 92. Nor do the words in section 91, the " Regulation of trade and
commerce," if taken by themselves, assist the present Dominion contention.
It may well be, if the Parliament of Canada had, by reason of an
altogether exceptional situation, capacity to interfere, that these words
would apply so as to enable that Parliament to oust the exclusive
character of the Provincial powers under section 92.

"In the case of Dominion companies their Lordships in deciding the
case of John Deere Plow Co. v Wharton ([19151 A.C. 330, 339, 340),
expressed the opinion that the language of section 91, head 2, could have
the effect of aiding Dominion powers conferred by the general language
of section 91. But that was because the regulation of the trading of
Dominion companies was sought to be invoked only in furtherance of a
general power which the Dominion Parliament possessed independently
of it. Where there was no such power in that Parliament, as in the case
of the Dominion Insurance Act, it was held otherwise, and that the
authority of the Dominion Parliament to legislate for the regulation of
trade and commerce did not, by itself, enable interference with particular
trades in which Canadians would, apart from any right of interference
conferred by these words above, be free to engage in the Provinces.
([1916] 1 A.C. 588.) This result was the outcome of a series of well-
known decisions of earlier dates, which are now so familiar that they need
not be cited.

"For analogous reasons the words of head 27 of section 91 do not
assist the argument of the Dominion. It is one thing to construe the words
"the criminal law, except the constitution of courts of criminal jurisdic-
tion, but including the procedure in criminal matters," as enabling the
Dominion Parliament to exercise exclusive legislative power where the
subject matter is one which by its very nature belongs to the domain of
criminal jurisprudence. A general law, to take an example, making incest
a crime, belongs to this class. It is quite another thing first to attempt
to interfere with a class of subject committed exclusively to the Provincial
Legislature, and then to justify this by enacting ancillary provisions,
designated as new phases of Dominion criminal law which require a title
to so interfere as basis of their application. For analogous reasons their
Lordships think that section 101 of the British North America Act, which
enables the Parliament of Canada, notwithstanding anything in the Act.
to provide for the establishment of any additional Courts for the better
administration of the laws of Canada, cannot be read as enabling that
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Parliament to trench on Provincial rights, such as the powers over
property and civil rights in the Provinces exclusively conferred on their
Legislatures. Full significance can be attached to the words in question
without reading them as implying such capacity on the part of the
Dominion Parliament. It is essential in such cases that the new judicial
establishment should be a means to some end competent to the latter.

"As their Lordships have already indicated, the jurisdiction attempted
to be conferred on the new Board of Commerce appears to them to be
ultra vires for the reasons now discussed. It implies a claim of title, in the
cases of non-traders as well as of traders, to make orders prohibiting the
accumulation of certain articles required for every-day life, and the with-
holding of such articles from sale at prices to be defined by the Board,
whenever they exceed the amount of the material which appears to the
Board to be required for domestic purposes or for the ordinary purposes of
business. The Board is also given jurisdiction to regulate profits and
dealings which may give rise to profit. The power sought to be given to
the Board applies to articles produced for his own use 'by the householder
himself, as well as to articles accumulated, not for the market but for the
purposes of their own processes of manufacture by manufacturers. The
Board is empowered to inquire into individual cases and to deal with them
individually, and not merely as the result of applying principles to be
laid down as of general application. This would cover such instances as
those of coal mines and of local Provincial undertakings for meeting
Provincial requirements of social life.

"Legislation setting up a Board of Commerce with such powers
appears to their Lordships to be beyond the powers conferred by section
91. They find confirmation of this view in section 41 of the Board of
Commerce Act, which enables the Dominion Executive to review and alter
the decisions of the Board. It has already been observed that circum-
stances are conceivable, such as those of war or famine, when the peace,
order and good Government of the Dominion might be imperilled under
conditions so exceptional that they require legislation of a character in
reality beyond anything provided for by the enumerated heads in either
section 92 or section 91 itself. Such a case, if it were to arise, would have
to be considered closely before the conclusion could properly be reached
that it was one which could not be treated as falling under any of the
heads enumerated. Still, it is a conceivable case, and although great
caution is required in referring to it, even in general terms, it ought not,
in the view of their Lordships take of the British North America Act,
read as a whole, to be excluded from what is possible. For throughout the
provisions of that Act there is apparent the recognition that subjects
which would normally belong exclusively to a specifically assigned class
of subject may, under different circumstances and in another aspect,
assume a further significance. Such an aspect may conceivably become of
paramount importance, and of dimensions that give rise to other aspects.
This is a principle which, although recognized in earlier decisions, such as
that of Russell v The Queen (7 App. Cas. 829), both here and in the Courts
of Canada, has always been applied with reluctance, and its recognition
as relevant can be justified only after scrutiny sufficient to render it clear

that the circumstances are abnormal. In the case before them, however
important, it may seem to the Parliament of Canada that some such
policy as that adopted in the two Acts in question should be general
throughout Canada, their Lordships do not find any evidence that the

standard of necessity referred to had been reached, or that the attainment
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of the end sought is practicable, in view of the distribution of legislative
powers enacted by the Constitution Act, without the co-operation of the
Provincial Legislatures. It may well be that it is within the power of the
Dominion Parliament to call, for example, for statistical and other
information which may be valuable for guidance in questions affecting
Canada as a whole. Such information may be required before any power
to regulate trade and commerce can be properly exercised, even where
such power is construed in a fashion much narrower than that in which
it is sought to interpret it in the argument at the Bar for the Attorney-
General for Canada. But even this consideration affords no justification
for interpreting the words of section 91, subsection 2, in a fashion which
would, as was said in the argument on the other side, make them confer
capacity to regulate particular trades and businesses."

THE KING v NAT BELL LIQUORS (1922) 2 A.C. 128

Case (LORD BUCKMASTER, LORD ATKINSON, LORD SUMNER, LORD
WRENBURY AND LORD CARSON.)

Decision by Lord Sumner.
Appeal from Supreme Court of Canada refusing juris-

diction.
Provincial legislation (Alberta) alone involved.
Provincial legislation held valid.
Province appellant.
Dominion not represented.
Jurisdiction by special leave accepted by Judicial Com-

mittee and decision of Alberta Court reversed.

The questioned legislation, The Liquor Act (6 Geo. 5,
chapter 4, Alberta) was read by the Board along with the
Liquor Export Act (8 Geo. 5, chapter 8 Alberta) where-
under rights within the exclusive power of the Dominion
are preserved. Further, the same questioned legislation
had been enacted pursuant to a preceding popular vote
taken under the Direct Legislation Act (4 Geo. 5, chapter
8, Alberta). The Judicial Committee held that the ques-
tioned legislation was not invalidated by reason of that
fact. The respondent had been convicted of keeping intoxi-
cating liquor for sale contrary to the Liquor Act. The
proceedings were in certiorari.

Per Lord Sumner:
" Of the numerous contentions raised by the respondents, those

which logically come first, though not the most fully argued, relate to
the validity of the provision as to forfeiture, and indeed of the whole
Act, as it stood at the time of the conviction. It appears that the
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Liquor Act was passed in 1916 under the following circumstances. In
the previous year, pursuant to section 6 of the Direct Legislation Act,
an initiative petition was duly presented to the Legislative Assembly
of Alberta, praying that a Bill which was identical in all material respects
with the Liquor Act should be enacted. Thereupon. as the Act requires,
the Bill was presented to the people of Alberta to be voted on, and,
having been passed by a considerable majority, was passed by the
Legislature without substantial alteration. The respondents contend
that the Liquor Act is ultra vires, because, even if it related to matters
named in section 92 of the British North America Act, regarding wlich
a Provincial Legislature is ' exclusively' empowered to make laws, still
it was not 'exclusively' made by the Legislature, but partly also by
the people of Alberta. Indeed the part played in the matter by the
Legislature was practically only formal. It was further argued that
the Direct Legislation Act was itself ultra vires upon the ground that
it altered the scheme of legislation laid down for Canada by the British
North America Act, a scheme which vests the Provincial legislative
power in a Legislature, consisting of His Majesty, as represented by
the Lieutenant-Governor, and of two Houses, or in some Provinces
one House, and introduced into it a further and dominant legislative
power in the shape of a direct popular vote taken upon a Bill, which
the statutory Legislature must pass, whether it really assents to it or
not. On the first point it is clear that the word 'exclusively' in
section 92 of the British North America Act means exclusively of any
other Legislature, and not exclusively of any other volition than that
of the Provincial Legislature itself. A law is made by the Provincial
Legislature when it has been passed in accordance with the regular pro-
cedure of the House or Houses, and has received the royal assent duly
signified by the Lieutenant-Governor on behalf of His Majesty. Such
was the case with the Act in question. It is impossible to say that it
was not an Act of the Legislature and it is none the less a statute
because it was the statutory duty of the Legislature to pass it. If the
deference to the will of the -people, which is involved in adopting
without material alteration a measure of which the people has approved,
were held to prevent it from being a competent Act, it would seem
to follow that the Legislature would only be truly competent to legis-
late either in defiance of the popular will or on subjects upon which
the people is either wholly ignorant or wholly indifferent. If the dis-
tinction lies in the fact that the will of the people has been ascertained
under an Act which enables a single project of law to be voted on in
the form of a Bill, instead of under an Act which, by regulating general
elections, enables numerous measures to be recommended simultaneously
to the electors, it would appear that the Legislature is competent to
vote as its members may be pledged to vote individually and in accord-
ance with what is called an electoral 'mandate,' but is incompetent
to vote in accordance with the people's wishes expressed in any other
form. Unless the Direct Legislation Act can be shown, as it has not
been shown on this occasion, to interfere in some way formally with
the discharge of the functions of the Legislature and of its component
parts, the Liquor Act, 1916, being in truth an Act duly passed by the
Legislature of Alberta and no other, is one which must be enforced,
unless its scope and provisions can themselves be shown to be ultra
vires. As for the Direct Legislation Act, its competency is not directly
raised in the present appeal. What was done in this case was done
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under the Liquor Act, and if the Act is sustained there is no utility
in going behind it to decide the validity of another Act, which merely
conditioned the occasion on which the Liquor Act was duly passed.
. . . In their Lordships' opinion the real question is whether the Legis-
lature has actually interfered with inter-provincial or with foreign
trade. The presence or absence of an express disclaimer of any such
interference may greatly assist where the language of the Provincial
Legislature does not in itself determine the question and define its
effect. If, however, it is otherwise clear that there is such an inter-
ference, or that there is none, and the language actually used sufficiently
decides that question, there is no such sovereign efficacy in such a
clause as section 72 as to make its presence or absence in an enact-
ment crucial. As to the other section repealed in 1918, it is of capital
importance to note that on April 13, 1918, the day on which the
amending statute, which effected this repeal, received the royal assent,
that assent was also given to another statute of the Legislature of
Alberta, the Liquor Export Act, which under conditions not at the
moment material legalized the export of liquor, and authorized liquor
to be kept in the Province of Alberta for the purpose of such a trade.
In their Lordships' opinion the Liquor Act as amended in 1918 must
be taken to authorize by implication that which the Legislature, simul-
taneously and almost uno flatu, authorizes in express terms by another
statute directed to that very matter. It is an inconvenient mode of
drafting, provocative of doubts and not without considerable peril to the
Act in question, to use terms in the Liquor Act which either import
a recognition of another Act without any mention of it, or expressly
annul while professing to ignore it. The dilemma is this. When the
Legislature passed these two Acts, which became law on the same day,
did it intend by a simple repeal expressed in the one to stultify all its
work expressed in the other, which is what the literal reading of its
language leads to, or did it intend to imply the words 'or by the
Liquor Export Act' after the words 'this Act' in section 23 of the
Liquor Act, and so effect a saving exception, which a literal construc-
tion of its language clearly negatives? On the principle 'Ut res magis
valeat quam pereat,' their Lordships think that in this Act and in these
circumstances the latter alternative is the one to be adopted, but they
would be loath to apply this precedent in any other than an exactly
similar case."

FORT FRANCES PULP AND POWER CO. v MANI-
TOBA FREE PRESS CO. (1923) A.C. 695

Case (VISCOUNT HALDANE, LORD BUCKMASTER, LORD SUMNER,

No.44 LORD PARMOOR AND LORD PHILLIMORE.)

Decision by Viscount Haldane.
Appeal and cross appeal from Appellate Division Supreme

Court of Ontario.
Dominion legislation (under War Measures Act) held intra

vires.
Neither Dominion nor provinces represented.
Decision of Ontario Court affirmed on a different ground.
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Principle of the Decision-
That the War Measures Act, 1914, and orders in council

made thereunder during the war for controlling throughout
Canada the supply of newsprint paper by manufacturers
and its price, also a Dominion Act passed after the cessa-
tion of hostilities for continuing the control until the procla-
mation of peace, with power to conclude matters then
pending, were intra vires since the Dominion Parliament
has an implied power, for the safety of the Dominion as a
whole, to deal with a sufficiently great emergency, such as
that arising from war, although in so doing it trenches
upon property and civil rights in the provinces, from which
subjects it is excluded in normal circumstances; and that
the Dominion Government, which in its Parliament repre-
sents the people of Canada as a whole, must be deemed to
be left with considerable freedom to judge whether a suf-
ficiently great emergency exists to justify an exercise of
the power. No provision of section 92 of the British North
America Act, 1867, is repealed in such an emergency, but
a new aspect of the business of government emerges.

Per Viscount Haldane:
"It is clear that in normal circumstances the Dominion Parliament

could not have so legislated as to set up the machinery of control over
the paper manufacturers which is now in question. The recent decision
of the Judicial Committee in the Board of Commerce Case ([1922]
1 A.C. 191), as well as earlier decisions, show that as the Dominion
Parliament cannot ordinarily legislate so as to interfere with property
and civil rights in the Provinces, it could not have done what the two
statutes under consideration purport to do had the situation been normal.
But it does not follow that in a -very different case, such as that of
sudden danger to social order arising from the outbreak of a great war, the
Parliament of the Dominion cannot act under other powers which may
well be implied in the constitution. The reasons given in the Board of
Commerce Case ([1922] 1 A.C. 191) recognize exceptional cases where
such a power may be implied.

"In the event of war, when the national life may require for its
preservation the employment -of very exceptional means, the provision
of peace, order and good government for the country as a whole may
involve effort on behalf of the whole nation, in which the interests of
individuals may have to be subordinated to that of the community in a
fashion which requires section 91 to be interpreted as providing for such
an emergency. The general control of property and civil rights for
normal purposes remains with the Provincial Legislatures. But questions
may arise by reason of the special circumstances of the national emer-
gency which concern nothing short of the peace, order and good govern-
ment of Canada as a whole.

"The overriding powers enumerated in section 91, as well as the
general words at the commencement of the section, may then become
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applicable to new and special aspects which they cover of subjects
assigned otherwise exclusively to the Provinces. It may be, for example,
impossible to deal adequately with the new questions which arise without
the imposition of special regulations on trade and commerce of a kind
that only the situation created by the emergency places within the com-
petency of the Dominion Parliament. It is proprietary and civil rights
in new relations, which they do not present in normal times, that have
to be dealt with; and these relations, which affect Canada as an entirety,
fall within section 91, because in their fullness they extend beyond what
section 92 can really cover. The kind of power adequate for dealing
with them is only to be found in that part of the constitution which
establishes power in the State as a whole. For it is not one that can
be reliably provided for by depending on collective action of the
Legislatures of the individual Provinces agreeing for the purpose. That
the basic instrument on which the character of the entire constitution
depends should be construed as providing for such centralised power in
an emergency situation follows from the manifestation in the language
of the Act of the principle that the instrument has among its purposes
to provide for the State regarded as a whole, and for the expression and
influence of its public opinion as such. This principle of a power so
implied has received effect also in countries with a written and apparently
rigid constitution such as the United States, where the strictly federal
character of the national basic agreement has retained the residuary
powers not expressly conferred on the Federal Government for the com-
ponent States. The operation of the scheme of interpretation is all the
more to be looked for in a constitution such as that established by the
British North America Act, where the residuary powers are given to
the Dominion Central Government, and the preamble of the statute
declares the intention to be that the Dominion should have a constitution
similar in principle to that of the United Kingdom.

" Their Lordships, therefore, entertain no doubt that however the word-
ing of sections 91 and 92 may have laid down a framework under which, as
a general principle, the Dominion Parliament is to be excluded
from the trenching on property and civil rights in the Provinces
of Canada, yet in a sufficiently great emergency such as that aris-
ing out of war, there is implied the power to deal adequately with
that emergency for the safety of the Dominion as a whole. The
enumeration in section 92 is not in any way repealed in the event
of such an occurrence, but a new aspect of the business of Government
is recognized as emerging, an aspect which is not covered or precluded
by the general words in which powers are assigned to the Legislatures
of the Provinces as individual units. Where an exact line of demarcation
will lie in such cases it may not be easy to lay down a priori, nor is it
necessary. For in the solution of the problem regard must be had to
the broadened field covered, in case of exceptional necessity, by the
language of section 91, in which the interests of the Dominion generally
are protected. As to these interests the Dominion Government, which
in its Parliament represents the people as a whole, must be deemed to
be left with considerable freedom to judge.

" The other point which arises is whether such exceptional necessity
as must be taken to have existed when the war broke out, and almost
of necessity for some period subsequent to its outbreak, continued through
the whole of the time within which the questions in the present case
arose.

"When war has broken out it may be requisite to make special

provision to ensure the maintenance of law and order in a country, even
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when it is in no immediate danger of invasion. Public opinion may
become excitable, and one of the causes of this may conceivably be
want of uninterrupted information in newspapers. Steps may have to
be taken to ensure supplies of these and to -avoid shortage, and the
effect of the economic and other disturbance occasioned originally by
the war may thus continue for some time after it is terminated. The
question of the extent to which provision for circumstances such as these
may have to be maintained is one on which a Court of law is loath to
enter. No authority other than a central Government is in a position
to deal with a problem which is essentially one of statesmanship. It
may be that it has become clear that the crisis which arose is wholly
at an end and that there is no justification for the continued exercise
of an exceptional interference which becomes ultra vires when it is no
longer called for. In such a case the law as laid down for distribution
of powers in the ruling instrument would have to be invoked. But
very -clear evidence that the crisis had wholly passed away would be
required to justify the judiciary, even when the question raised was
one of ultra vires which it had to decide, in overruling the decision of
the Government that exceptional measures were still requisite. In saying
what is almost obvious, their Lordships observe themselves to be in
accord with the view taken under analogous -circumstances by the Supreme
Court of the United States, and expressed in such decisions as that in
October, 1919, in Hamilton v Kentucky Distilleries Co. (251 U.S. 146) ....
Their Lordships find themselves unable to say that the Dominion Govern-
ment had no good reason for thus temporarily continuing the paper
control after actual war had ceased, but while the effects of war condi-
tions might still be operative. They are, therefore, unable to accept the
propositions submitted to them in the powerful argument for the appel-
lants. The reasons which bring them to this conclusion are not those of
the Appellate Division of Ontario, which proceed on the hypothesis of
a contract entered into by the appellants, a hypothesis which their
Lordships are unable to entertain on the mere materials before them.
Their reasons are more nearly those of the trial judge, Riddell, J.,
although they desire to guard themselves from being regarded as accepting
the suggestion made by that learned judge that 'all the powers exercised
by Minister, Controller and Tribunal were intra vires and valid, even
in a state of profound peace'."

Case A.-G. FOR ONTARIO v RECIPROCAL INSURERS

No.45 (. (1924) A.C. 328
(VISCOUNT HALDANE, LORD BUCKMASTER, LORD SHAW,

LORD SUMNER AND MR. JUSTICE DUFF.)

Decision by Mr. Justice Duff.
Appeal from Supreme Court of Ontario upon a reference by

the Province to the Appellate Division.
Dominion legislation held ultra vires.
Provincial legislation held intra vires.
Province appellant.
Dominion represented.
Ontario court's decision reversed.
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The issues on the appeal sufficiently appear from the
following extracts-

Per Mr. Justice Duff:
" In Attorney-General for Canada v Attorney-General for Alberta

([19161 1 A.C. 588) it was decided by this Board that it was not com-
petent to the Dominion to regulate generally the business of insurance in
such a way as to interfere with the exercise of civil rights in the Provinces.

"The provisions relating to licences in the Insurance Act of 1910,
which by this judgment was declared to be ultra vires, and the regulations
governing licences under the Act and applicable to contracts and to the
business of insurance, did not, in any respect presently material, sub-
stantially differ from those now found in the legislation of 1917; but the
provisions of the statute of 1910 derived their coercive force from
penalties created by the Insurance Act itself.

" The distinction between the legislation of 1910 and that of 1917, upon
which the major contention of the Dominion is founded, consists in the
fact that section 508c is enacted in the form of an amendment to the
statutory criminal law, and purports only to create offences which are
declared to be indictable, and to ordain penalties for such offences. The
question now to be decided is whether, in the frame in which this legis-
lation of 1917 is cast, that part of it which is so enacted can receive effect
as a lawful exercise of the legislative authority of the Parliament of
Canada in relation to the criminal law. It has been formally laid down
in judgments of this Board, that in such an inquiry the Courts must
ascertain the 'true nature and character' of the enactment: Citizens
Insurance Co. v Parsons ([18811 7 App. Cas. 96) its 'pith and substance':
Union Colliery Co. v Bryden ([18991 A.C. 580) and it is the result of this
investigation, not the form alone, which the statute may have assumed
under the hand of the draughtsman, that will determine within which of
the categories of subject matters mentioned in sections 91 and 92 the
legislation falls; and for this purpose the legislation must be scrutinised
in its entirety; Great West Saddlery Co. v The King ([19211) 2 A.C.
91, 117). Of course, where there is an absolute jurisdiction vested in a
Legislature, the laws promulgated by it must take effect according to the
proper construction of the language in which they are expressed. But
where the law-making authority is of a limited or qualified character,
obviously it may be necessary to examine with some strictness the sub-
stance of the legislation for the purpose of determining what it is that
the Legislature is really doing. Upon this principle the Board proceeded
in 1878, in Attorney-General for Quebec v Queen Insurance Co. ((1878)
3 App. Cas. 1090), where a statute of Quebec (39 Vict. chapter 7), which
took the form of a licensing Act, enacted under the authority of section 92,
head 9, of the British North America Act, was held to be in its true
character a Stamp Act and an attempt to impose a tax which was an
indirect tax, in contravention of the limitation to which the Provincial
powers of taxation are subject under the second head of that section.
The principle is recognized in Russell v The Queen ((1882) 7 App. cas.
829), and in Citizens Insurance Co. v Parsons (7 App. Cas. 96), and in
1899, conformably to this doctrine, it was held, in the well-known case of
Union Colliery Co. v Bryden ([18991 A.C. 580), that statutory regulation,
professedly passed for governing the working of coal mines, which
admittedly 'might be regarded as establishing a regulation applicable'
to the working of such mines, and which, 'if that were an exclusive
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description of the substance of it,' was within the competency of the
Provincial Legislature by virtue either of section 92, No. 10, or section
92, No. 13, must be classed, its 'true character,' its 'pith and sub-
stance' being ascertained, as legislation in relation to the subject of
'aliens and naturalisation,' a subject exclusively within the Dominion
sphere of action. The general doctrine was later applied in John Deere
Plow Co. v Wharton ([19151 A.C. 330), and again in Great West
Saddlery Co. v The King ([19211 2 A.C. 91, 117.) ...

" It is not seriously disputed that the purpose and effect of the
amendment in question are to give compulsory force to the regulative
measures of the Insurance Act, and their Lordships think it not open to
controversy that in purpose and effect section 508c is a measure regulating
the exercise of civil rights. But, on behalf of the Dominion, it is argued
that, although such be the true character of the legislation, the juris-
diction of Parliament, in relation to the criminal law, is unlimited, in
the sense, that in execution of its powers over that subject matter, the
Dominion has authority to declare any act a crime, either in itself or
by reference to the manner or the conditions in which the act is done,
and consequently that section 508c, being by its terms limited to the
creation of criminal offences, falls within the jurisdiction of the Dominion.

" The power which this argument attributes to the Dominion is, of
course, a far-reaching one. Indeed, the claim now advanced is nothing
less than this, that the Parliament of Canada can assume exclusive
control over the exercise of any class of civil rights within the Provinces,
in respect of which exclusive jurisdiction is given to the Provinces under
section 92, by the device of declaring those persons to be guilty of a
criminal offence who in the exercise of such rights do not observe the
conditions imposed by the Dominion. Obviously the principle con-
tended for ascribes to the Dominion the power, in execution of its
authority under section 91, head 27, to promulgate and to enforce regula-
tions controlling such matters as, for example, the solemnization of
marriage, the practice of the learned professions and other occupations,
municipal institutions, the operation of local works and undertakings, the
incorporation of companies with exclusively Provincial objects-and
superseding Provincial authority in relation thereto. Indeed, it would be
difficult to assign limits to the measure in which, by a procedure strictly
analogous to that followed in this instance, the Dominion might dictate
the working of Provincial institutions, and circumscribe or supersede the
legislative and administrative authority of the Provinces.

" Such a procedure cannot, their Lordships think, be justified con-
sistently with the governing principles of the Canadian Constitution, as
enunciated and established by the judgments of this Board. The language
of sections 91 and 92 (which establish 'interlacing and independent legis-
lative authorities,' Great West Saddlery Co. v The King ([1921] 2 A.C.
91)) being popular rather than scientific, the necessity was recognized, at
an early date, of construing the words describing a particular subject
matter by reference to the other parts of both sections. As Sir Montague
Smith observed, in a well-known passage in the judgment in Citizens'
Insurance Co. v Parsons (7 App. Cas. 96, 109). 'The two sections must
be read together, and the language of one interpreted, where necessary,
modified, by that of the other.' The scope of the powers received by the
Dominion under head 27, section 91, is not to be ascertained by obliterat-
ing the context, in which the words are placed, in disregard of this rule.
It will be sufficient to refer briefly to one or two of the cases which
illustrate this.
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"Her Majesty in Council, in 1885, referred to the Judicial Committee
the question of the competence of the Canadian Parliament to pass a
statute of 1883 known as the Liquor Licence Act. That Act, by its
preamble, recited that it was desirable to regulate the traffic in the sale
of intoxicating liquors, and that it was expedient that provision should
be made in regard thereto, 'for the better preservation of peace and
order.' The statute provided for a licensing system, and prohibited,
among other things, the sale of liquor by unlicensed persons, and imposed
penalties by way of fine and imprisonment, including, as a penalty for
a second or subsequent offence, imprisonment at hard labour in the
common jail. In the course of the argument the view was advanced that
the statute could be regarded as an exercise of the jurisdiction of the
Dominion in relation to the criminal law; nevertheless the statute was
held to be ultra vires as a whole. The Insurance Act of 1910, section 70,
imposed penalties still more stringent upon persons infringing the pro-
hibition of section 4 against engaging in the business of insurance without
first obtaining a licence under the Act. The penal provisions of the
statute were appealed to, on the argument before this Board in Attorney-
General for Alberta v Attorney-General for Canada ([19161 1 A.C. 588)
as imparting to it the character of criminal law within the meaning of
section 91; the contention was rejected. Again, in 1922, the question of
the authority of the Parliament of Canada to enact certain sections of
the Combines and Fair Prices Act (9 and 10 Geo. 5, chapter 45) came
before the Board in In re Board of Commerce Act ([19221 1 A.C. 191),
and the Board lad to consider whether section 22 of the Act had the
effect of bringing the provisions in question under the denomination of
criminal law. That section expressly declared that contravention of the
Act should be an indictable offence, punishable, upon indictment or
summary conviction, by fine or imprisonment, or both; and their Lord-
ships, by their judgment, laid it down that it was not competent to the
Dominion Parliament 'to interfere with a class of subject committed
exclusively to the Provincial Legislatures and then to justify this by
enacting ancillary provisions designated as new phases of Dominion
criminal law, which require a title to so interfere as the basis of their
application.' Indeed, on any other hypothesis, the greater part of the
judgment in Russell v The Queen (7 App. Cas. 829) would be quite
beside the question then before the Board, a remark which would equally
apply to the elaborate judgment delivered by Lord Watson on the local
option reference, reported under the title Attorney-General for Ontario v
Attorney-General for the Dominion ([18961 A.C. 348), and to the lengthy
arguments to which the Board listened on the hearing of that appeal. In
accordance with the principle inherent in these decisions their Lordships
think it is no longer open to dispute that the Parliament of Canada
cannot, by purporting to create penal sanctions under section 91, head 27,
appropriate to itself exclusively a field of jurisdiction in which, apart
from such a procedure, it could exert no legal authority, and that if,
when examined as a whole, legislation in form criminal is found, in
aspects and for purposes exclusively within the Provincial sphere, to deal
with matters committed to the Province, it cannot be upheld as valid.
And indeed, to hold otherwise would be incompatible with an essential
principle of the Confederation scheme, the object of which, as Lord
Watson said in Maritime Bank of Canada v Receiver-General of New
Brunswick ([18921 A.C. 437, 441) was 'not to weld the Provinces into
one or to subordinate the Provincial Governments to a central authority.'
'Within the spheres allotted to them by the Act the Dominion and the
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Provinces are,' as Lord Haldane said in Great West Saddlery Co. v The
King ([1921] 2 A.C. 91, 100) 'rendered in general principle co-ordinate
Governments.'

" Their Lordships think it undesirable to attempt to define, however
generally, the limits of Dominion jurisdiction under head 27 of section 91;
but they think it proper to observe, that what has been said above does
not involve any denial of the authority of the Dominion Parliament to
create offences merely because the legislation deals with matters which,
in another aspect, may fall under one or more of the sub-divisions of the
jurisdiction entrusted to the Provinces. It is one thing, for example, to
declare corruption in municipal elections, or negligence of a given order
in the management of railway trains, to be a criminal offence and punish-
able under the Criminal Code; it is another thing to make use of the
machinery of the criminal law for the purpose of assuming control of
municipal corporations or of Provincial railways. . . .

" The enactment in question being in substance, notwithstanding its
form, an enactment in regulation of contracts of insurance and the
business of insurance, subjects not within the legislative sphere of the
Dominion, and, subject to the proviso, which is not here material, being
general in its terms, is in their Lordships' opinion invalid in its entirety.
Assuming that it would be competent to the Dominion Parliament, under
its jurisdiction over the subject of aliens, to pass legislation expressed
in similar terms, but limited in its operation to aliens, their Lordships
think it too clear for discussion that section 508c is not an enactment on
the subject of aliens (just as the Ontario statute of 1922 is not an enact-
ment on -hat subject); and that the language of the clause in question
cannot be so read as to effect by construction such a limitation of its
scope. Such a result could only be accomplished by introducing qualify-
ing phrases, indeed, by rewriting the clause and transforming it into one
to which the Legislature has not given its assent.

"It follows that the third question must be answered in the negative,
but with this qualification, that, in so answering it their Lordships do not
express any opinion as to the competence of the Dominion Parliament, by
virtue of its authority in relation to aliens and to trade and commerce,
to enact sections 11 and 12, subsection 1, of the Insurance Act. This,
although referred to on the argument before their Lordships' Board, was
not fully discussed, !and since it is not directly raised by the question
submitted, their Lordships, 'as they then intimated, consider it inadvisable
to express any opinion upon it. Their Lordships think it sufficient to
recall the observation of Lord Haldane, in delivering the judgment of
the Board in Attorney-General for Canada v Attorney-General for Alberta
([19161 1 A.C. 588), to the effect that legislation, if properly framed,
requiring aliens, whether natural persons or foreign companies, to become
licensed, as a condition of carrying on the business of insurance in Canada,
might be competently -enacted by Parliament (an observation which, it
may be added, applies also to Dominion companies), and to remark that
the second subsection of section 12 ascribes an inadmissible meaning to
the word 'immigrate,' which, if governing the interpretation of subsec-
tion 1, would extend the scope of section 12 to matters obviously not
comprised within the subject of immigration; and that subsection 2 is
therefore not competently enacted under the authority of the Dominion
in relation to that subject. Their Lordships do not think it proper to
discuss the limits of that authority, or to intimate any opinion upon the
point whether -any, or, if any, what, effect can be given to the first sub-
section of section 12 as an enactment passed in exercise of it."

71054-16A
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CARON v THE KING (1924) A.C. 999

Case (VISCOUNT CAVE, LORD PHILLIMORE, LORD BLANESBURGH

No.46 AND SIR ADRIAN KNox.)

Decision by Lord Phillimore.
Appeal from Supreme Court of Canada.
Dominion legislation held intra vires.
Supreme Court decision approved.
Dominion represented. Province not.

The decision holds that the Dominion may tax the salary
of a provincial minister of government.

Per Lord Phillimore:
"As such particular direct taxation is reserved to the Province, to

that extent there is some deduction to be made from the totality of
power apparently given exclusively to the Dominion Parliament to raise
money for any purpose by any mode or system of taxation.

"This apparent antinomy has been noticed in various decisions. It
is sufficient to mention Citizens' Insurance Co. v Parsons (7 App. Cas. 96),
and the Bank of Toronto v Lambe (12 App. Cas. 575). In the latter case,
their Lordships observed as follows: 'It is impossible to give exclusively
to the Dominion the whole subject of raising money by any mode of
taxation, and at the same time to give to the provincial Legislatures,
exclusively or at all, the power of direct taxation for provincial or any
other purposes. This very conflict between the two sections was noticed
by way of illustration in the case of Parsons' : and after quoting from
the earlier judgment, their Lordships proceeded: 'Their Lordships adhere
to that view, and hold that, as regards direct taxation within the
Province to raise revenue for provincial purposes, that subject falls wholly
within the jurisdiction of the provincial Legislatures.'

" Both sections of the Act of Parliament must be construed together;
and it matters not whether the principle to be applied is that the par-
ticular provision in head 2 of section 92 effects a deduction from the
general provision in head 3 of section 91, or whether the principle be that
head 3 of section 91 is confined to Dominion taxes for Dominion purposes.

" The only occasion on which it could be necessary to consider which
of these two principles was to guide, would be in the not very probable
event of the Parliament of Canada desiring to raise money for provincial
purposes by indirect taxation. It might then become necessary to con-
sider whether the taxation could be supported, because the power to
impose it, given by head 3 of section 91, had not been taken out of the
general power by the particular provision, or because though not given
by head 3, it was given as a residual power by the other parts of section 91.
But no such question arises now.

" Upon any view there is nothing in section 92 to take away the
power to impose any taxation for Dominion purposes which is prima facie
given by head 3 of section 91. It is not therefore ultra vires on the part
of the Parliament of Canada to impose a Dominion income tax for
Dominion purposes; and the first point must therefore be decided against
the appellant. . ..
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" Various extreme cases were suggested by counsel in argument.
" Objections of this class, however, were well met by Davies, J., when

giving the leading judgment in the case of Abbott v City of St. John
(40 Can. S.C.R. 597, 606, 607). He was dealing with the imposition of
tax by the Province upon a Dominion official, which imposition, it was
contended, contravened the provisions of head 8 of section 91, a provision
which gives to the Dominion 'the fixing of and providing for the salaries
and allowances of civil and other officers of the Government of Canada.'
He said: 'The Province does not attempt to interfere directly with the
exercise of the Dominion power, but merely says that, when exercised,
the recipients of the salaries shall be amenable to provincial legislation
in like manner as all other residents. . . . It is said,' he continued,
'the Legislature might authorize as income tax denuding a Dominion
official of a tenth or even a fifth of his -official income, and,, in this way,
paralyse the Dominion service and impair the efficiency of the service.
But it must be borne in mind that the law does not provide for a special
tax on Dominion officials but for a general undiscriminatory tax upon the
incomes of residents and that Dominion officials could only be taxed upon
their incomes in the same ratio and proportion as other residents. At
any rate, if, under the guise of exercising power of taxation, confiscation
of a substantial part of official and other salaries were attempted, it
would be then time enough to consider the question and not to assume
beforehand such a suggested misuse of the power.'

"In Great West Saddlery Co. v The King ([19211 2 A.C. 91), pro-
vincial legislation, which had the effect of precluding Dominion trading
companies from carrying on their business in the Province unless they
complied with certain special terms, was held ultra vires, as calculated
to abrogate the capacity or derogate from the status which it was in the
power of the Parliament of Canada to bestow; and a general principle
was laid down that no provincial Legislature could use its special powers
as an indirect means of destroying powers given by the Parliament of
Canada.

" By parity of reason the Parliament of Canada could not exercise its
power of taxation so as to destroy the capacity of officials lawfully
appointed by the Province.

" But the Income Tax Acts, notwithstanding the special language of
the second Act, are not discriminating statutes. They are statutes for
imposing on all citizens contributions according to their annual means,
regardless of, or it may be said not having regard to, the source from
which their annual means are derived."

TORONTO ELECTRIC COMMISSIONERS v SNIDER
(1925) A.C. 396

Case (VIscouNT HALDANE, LORD DUNEDIN, LORD ATKINSON,

No.47 LORD WRENBURY AND LORD SALVESEN.)

Decision by Lord Haldane.
Appeal from Supreme Court of Ontario.

Dominion Act held ultra vires.

Dominion and Province both represented.

Decision of Ontario Court reversed.
71054-16AI
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This case holds the Industrial Disputes Act, of Canada,
to be ultra vires because (1) it invaded the provincial
power in relation to property and civil rights in the
Province, not being within any of the "overriding" (viz,
enumerated) powers of the Dominion, and (2) it could
not be justified under the general "peace, order and good
government," powers of the Dominion because it was not
established that there existed any emergency which put
the national life of Canada in unanticipated peril.

The case holds also that Russell v The Queen (1882)
7 A.C. 829 "in the light of later decisions" can be supported
only upon the assumption that the Judicial Committee
considered that when the Dominion Act then in question
was passed the evil of intemperance amounted in Canada
to an emergency of the kind above mentioned. In re
Board of Commerce Act (1922), 1 A.C. 191 was followed
and Fort Frances Pulp and Power Co. v Manitoba Free
Press Co. (1923) A.C. 695, was distinguished.

Per Viscount Haldane:
" Whatever else may be the effect of this enactment, it is clear that

it is one which could have been passed, so far as any Province was
concerned, by the Provincial Legislature under the powers conferred by
section 92 of the British North America Act. For its provisions were
concerned directly with the civil rights of both employers and employed
in the Province. It set up a Board of Inquiry which could summon them
before it, administer to them oaths, call for their papers and enter their
premises. It did no more than what a Provincial Legislature could have
done under head 15 of section 92, when it imposed punishment by way
of penalty in order to enforce the new restrictions on civil rights. It
interfered further with civil rights when by section 56, it suspended
liberty to lock-out or strike during a reference to a Board. It does
not appear that there is anytling in the Dominion Act which could not
have been enacted by the Legislature of Ontario, excepting one provision.
The field for the operation of the Act was made the whole of Canada."

"Their Lordships, without repeating at length what has been
laid down by them in earlier cases, desire to refer briefly to the con-
struction which, in their opinion, has been authoritatively put on sections
91 and 92 by the more recent decisions of the Judicial Committee. The
Dominion Parliament has, under the initial words of section 91, a general
power to make laws for Canada. But these laws are not to relate to the
classes of subjects assigned to the Provinces by section 92, unless their
enactment falls under heads specifically assigned to the Dominion Parlia-
ment by the enumeration in section 91. When there is question as to
-which legislative authority 1-as the power to pass an Act, the first question
must therefore be whether the subject falls within section 92. Even if it
does, the further question must be answered. whether it falls also under
atn enumerated head in section 91. If so, the Dominion has the para-
mount power of legislating in relation to it. If the subject falls within
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neither of the sets of enumerated heads, then the Dominion may have
power to legislate under the general words at the beginning of section 91.

" Applying this principle, does the subject of the legislation in con-
troversy fall fully within section 92? For the reasons already given their
Lordships think that it clearly does. If so, is the exclusive power prima
facie conferred on the Province trenched on by any of the over-riding
powers set out specifically in section 91? It was, among other things,
contended in the argument that the Dominion Act now challenged was
authorized under head 27, 'the Criminal Law, except the Constitution of
Courts of Criminal Jurisdiction, but including the Procedure in Criminal
Matters.' It was further suggested in the argument that the power so
conferred is aided by the power conferred on the Parliament of Canada
to establish additional Courts for the better administration of the laws
of Canada.

"But their Lordships are unable to accede to these contentions. They
think that they cannot now be maintained successfully in view of a series
of decisions in which this Board has laid down the interpretation of
section 91, head 27, in the British North America Act on the point. In
the most recent of these cases, Attorney-General for Ontario v Reciprocal
Insurers ([19241 A.C. 328, 342) Duff, J., stated definitely the true inter-
pretation, in delivering the judgment of the Judicial Committee. Sum-
ming up the effect of the series of previous decisions relating to the point,
he said: 'In accordance with the principle inherent in these decisions
their Lordships think it is no longer open to dispute that the Parliament
of Canada cannot, by purporting to create penal sanctions under section
91, head 27, appropriate to itself exclusively a field of jurisdiction in
which, apart from such a procedure, it could exert no legal authority,
and that if, when examined as a whole, legislation in form criminal is
found, in aspects and for purposes exclusively within the Provincial
sphere, to deal with matters committed to the Provinces, it cannot be
upheld as valid.'

" In the earlier Board of Commerce case ([19221 1 A.C. 191) the
principle to be applied was laid down in the same way. It was pointed
out that the Dominion had exclusive legislative power to create new
crimes 'where the subject matter is one which, by its very nature, belongs
to the domain of criminal jurisprudence.' But 'it is quite another thing
first to attempt to interfere with a class of subject committed exclusively
to the Provincial Legislature, and then to justify this by enacting ancillary
provisions, designated as new phases of Dominion criminal law, which
require a title to so interfere as the basis of their application.'

"Their Lordships are of opinion that, on authority as well as on
principle, they are to-day precluded from accepting the arguments that
the Dominion Act in controversy can be justified as being an exercise of
the Dominion power under section 91 in relation to criminal law. What
the Industrial Disputes Investigation Act, which the Dominion Parlia-
ment passed in 1907, aimed at accomplishing was to enable the Dominion
Government to appoint anywhere in Canada a Board of Conciliation and
Investigation to which the dispute between an employer and his employees.
might be referred. The Board was to have power to enforce the attend--
ance of witnesses and to compel the production of documents. It could
under the Act enter premises, interrogate the persons there, and inspect
the work. It rendered it unlawful for an employer to lock-out or for a
workman to strike, on account of the dispute, prior to or during the
reference, and imposed an obligation on employees and employers to
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give thirty days' notice of any intended change affecting wages or hours.
Until the reference was concluded neither were to alter the conditions
with respect to these. It is obvious that these provisions dealt with civil
rights, and it was not within the power of the Dominion Parliament to
make this otherwise by imposing merely ancillary penalties. The penal-
ties for breach of the restrictions did not render the statute the less an
interference with .civil rights in its pith and substance. The Act is not
one which aims at making striking generally a new crime. Moreover, the
employer retains under the general common law a right to lock-out, only
slightly interfered with by the penalty. In this connection their Lord-
ships are therefore of opinion that the validity of the Act cannot be
sustained. . . .

" Nor does the invocation of the specific power in section 91 to regu-
late trade and commerce assist the Dominion contention. In Citizens
Insurance Co. v Parsons (7 App. Cas. 96, 112) is was laid down that the
collocation of this head (No. 2 of section 91), with classes of subjects
enumerated of national and general concern, indicates that what was in
the mind of the Imperial Legislature when this power was conferred in
1867 was regulation relating to general trade and commerce. Any other
construction would, it was pointed out, have rendered unnecessary the
specific mention of certain other heads dealing with banking, bills of
exchange and promissory notes, as to which it had been significantly
deemed necessary to insert a specific mention. The contracts of a par-
ticular trade or business could not, therefore, be dealt with by Dominion
legislation so as to conflict with the powers assigned to the Provinces
over property and civil rights relating to the regulation of trade and
commerce. The Dominion power has a really definite effect when
applied in aid of what the Dominion Government are specifically enabled
to do independently of the general regulation of trade and commerce, for
instance, in the creation of Dominion companies with power to trade
throughout the whole of Canada. This was shown in the decision of
John Deere Plow Co. v Wharton. ([1915] A.C. 330, 340.) The same
thing is true of the exercise of an emergency power required, as on the
occasion of war, in the interest of Canada as a whole, a power which may
operate outside the specific enumerations in both sections 91 and 92.
And it was observed in Attorney-General for Canada v Attorney-General
for Alberta ([19161 1 A.C. 588, 596), in reference to attempted Dominion
legislation about insurance, that it must now be taken that the authority
to legislate for the regulation of trade and commerce does not extend to
the regulation, for instance, by a licensing system, of a particular trade
in which Canadians would otherwise be free to engage in the Provinces.
([1915] A.C. 330, 340.) It is, in their Lordships' opinion, now clear that,
excepting so far as the power can be invoked in aid of capacity conferred
independently under other words in section 91, the power to regulate
trade and commerce cannot be relied on as enabling the Dominion
Parliament to regulate civil rights in the Provinces.

" A more difficult question arises with reference to the initial words
of section 91, which enable the Parliament of Canada to make laws for
the peace, order and good government .of Canada in matters falling out-
side the Provincial powers specifically conferred by section 92. For
Russell v The Queen (7 App. Cas. 829) was a decision in which the
Judicial Committee said that it was within the competency of the
Dominion Parliament to establish a uniform system for prohibiting the
liquor traffic throughout Canada excepting under restrictive conditions.
It has been observed subsequently by this Committee that it is now
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clear that it was on the ground that the subject matter lay outside Pro-
vincial powers, and not on the ground that it was authorized as legislation
for the regulation of trade land commerce, that the Canada Temperance
Act was sustained: see Attorney-General for Canada v Attorney-General
for Alberta. ([19161 1 A.C. 588, 595.) But even on this footing it is not
easy to reconcile the decision in Russell v The Queen (7 App. Cas. 829)
with the subsequent decision in Hodge v The Queen (9 App. Cas. 117)
that the Ontario Liquor Licence Act, with the powers of regulation which
it entrusted to local authorities in the Province, was intra vires of the
Ontario Legislature. Still more difficult is it to reconcile Russell v The
Queen (7 App. Cas. 829) with the decision given later by the Judicial
Committee that the Dominion licensing statute, known as the McCarthy
Act, which sought to establish a local licensing system for the liquor
traffic throughout the Dominion was ultra vires of the Dominion Parlia-
ment. As to this last decision it is not without significance that the strong
Board which delivered it abstained from giving any reasons for their
conclusion. They did not in terms dissent from the reasons given in
Russell v The Queen (7 App. Cas. 829). They may have thought that
the case was binding on them as deciding that the particular Canada
Temperance Act of 1886 had been conclusively held valid, on the ground
of fact that at the period of the passing of the Act the circumstances of
the time required it in an emergency affecting Canada as a whole. The
McCarthy Act already referred to, which was decided to have been
ultra vires of the Dominion Parliament, was dealt with in the end of 1885.
Ten years subsequently another powerful Board decided Attorney-General
for Ontario v Attorney-General for the Dominion, known as the Dis-
tillers' and Brewers' case ([18961 A.C. 348, 362). Lord Herschell and
Lord Davey, who had been the leading counsel in the McCarthy case, sat
on that Board, along with Lord Halsbury, who had presided at it. In
delivering the judgment, Lord Watson used in the latter case significant
language (Ibid. 362): 'The judgment of this Board in Russell v The
Queen (7 App. Cas. 829) has relieved their Lordships from the difficult
duty of considering whether the Canada. Temperance Act of 1886 relates
to the peace, ,rder and good government of Canada, in such sense as to
bring its provisions within the competency 'of the Canadian Parliament.'
That decision, he said must be accepted as an authority to the extent to
which it goes-namely, that 'the restrictive provisions of the Act of
1886, when they have been duly brought into operation in any Provincial
area within the Dominion must receive effect as valid enactments relating
to the peace, order and good government -of Canada.'

" The Board held that, on that occasion, they could, not inconsistently
with Russell v The Queen (7 App. Cas. 829), declare a statute of the
Ontario Legislature establishing Provincial liquor prohibitions, to be
within the competency of a Provincial Legislature, provided that the
locality had not already adopted the provisions of the Dominion Act of
1886.

"It appears to their Lordships that it is not now open to them to
treat Russell v The Queen (7 App. Cas. 829) as having established the
general principle that the mere fact that Dominion legislation is for the
general advantage of Canada, or is such that it will meet a mere want
which is felt throughout the Dominion, renders it competent if it cannot
be brought within the heads enumerated specifically in section 91. Unless
this is so, if the subject matter falls within any of the enumerated heads
in section 92, such legislation belongs exclusively to Provincial compe-



116

tency. No doubt there may be cases arising out of some extraordinary
peril to the national life of Canada, as a whole, such as the cases arising
out of a war, where legislation is required of an order that passes beyond
the heads of exclusive Provincial competency. Such cases may be dealt
with under the words at the commencement of section 91, conferring
general powers in relation to peace, order and good government, simply
because such cases are not otherwise provided for. But instances of this,
as was pointed out in the judgment in Fort Frances Pulp and Power Co. v
Manitoba Free Press ([1923] A.C. 695) are highly exceptional. Their
Lordships think that the decision in Russell v The Queen (7 App. Cas.
829) can only be supported to-day, not on the footing of having laid
down an interpretation, such as has sometimes been invoked of the
general words at the beginning of section 91, but on the assumption of
the Board, apparently made at the time of deciding the case of Russell
v The Queen (7 App. Cas. 829) that the evil of intemperance at that
time amounted in Canada to one so great and so general that at least
for the period it was a menace to the national life of Canada so serious
and pressing that the National Parliament was called on to intervene to
protect the nation from disaster. An epidemic of pestilence might con-
ceivably have been regarded as analogous. It is plain from the decision
in the Board of Commerce case ([1922] 1 A.C. 191) that the evil of
profiteering could not have been so invoked, for Provincial powers, if
exercised, were adequate to it. Their Lordships find it difficult to
explain the decision in Russell v The Queen (7 App. Cas. 829) as more
than a decision of this order upon facts, considered to have been estab-
lished at its date rather than upon general law." . . . "Their Lord-
ships have examined the evidence produced at the trial. They concur in
the view taken of it by Hodgins, J. A. They are of opinion that it does
not prove any emergency putting the national life of Canada in unantici-
pated peril such as the Board which decided Russell v The Queen (7 App.
Cas. 829) may be considered to have had before their minds."

NADAN v THE KING (1926) A.C. 482

Case (VISCOUNT CAVE, L.C., VISCOUNT DUNEDIN, LORD SHAW,

No.48 LORD PHILLIMORE AND LORD BLANESBURGH.)

Decision by Viscount Cave, L.C.
Appeal from Alberta Supreme Court.
Dominion and Province both represented as intervenants.
Decision of Alberta Court confirmed.

The decision, refusing special leave to appeal, held that
although the Dominion may by appropriate legislation
enacted under section 91 of the B.N.A. Act, effectively
forbid appeals to the sovereign in council in criminal cases
it may not, even with the royal consent, by such legislation
annul the Royal prerogative to grant special leave to
appeal, since that would, by reason of the Colonial Laws
Validity Act, 1865, be legislation invalid because in conflict
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with the Judicial Committee Acts, 1833 and 1844. Exclu-
sion of the royal prerogative could be accomplished only
by an Imperial statute. [Note: Repeal (since) of the
Colonial Laws Validity Act qua the Dominions, has altered
that situation.] The Judicial Committee, although main-
taining the sovereign's right to permit an appeal by special
leave, declined to advise that it be given.

Per Viscount Cave, L.C.:
"The practice of invoking the exercise of the royal prerogative by

way of appeal from any Court in His Majesty's Dominions has long
obtained throughout the British Empire. In its origin such an applica-
tion may have been no more than a petitory appeal to the Sovereign as
the fountain of justice for protection against an unjust administration of
the law; but if so, the practice has long since ripened into a privilege
belonging to every subject of the King. In the United Kingdom the
appeal was made to the King in Parliament, and was the foundation of
the appellate jurisdiction of the House of Lords, but in His Majesty's
Dominions beyond the seas the method of appeal to the King in Council
has prevailed and is open to all the King's subjects in those Dominions.
The right extends (apart from legislation) to judgments in criminal as
well as in civil cases: see Reg. v. Bertrand (L.R. 1 P.C. 520). It has been
recognized and regulated in a series of statutes, of which it is sufficient
to mention two-namely, the Judicial Committee Act, 1833 (3 and 4
Will. 4, chapter 41), and the Judicial Committee Act, 1844 (7 and 8 Vict.,
chapter 69). The Act of 1833 recites that 'from the decisions of various
courts of judicature in the East Indies and in the Plantations, Colonies
and other Dominions of His Majesty abroad, an appeal lies to His
Majesty in Council,' and proceeds to regulate the manner of such appeal;
and the Act of 1844, after reciting that 'the Judicial Committee, acting
under the authority of the said Acts [the Acts of 1833 and an amending
Act] hath been found to answer well the purposes for which it was so
established by Parliament, but it is found necessary to improve its pro-
ceedings in some respects for the better despatch of business and expedient
also to extend its jurisdiction and powers,' enacts (in section 1) that it
shall be competent to Her Majesty by general or special Order in Council
to 'provide for the admission of any appeal or appeals to Her Majesty
in Council from any judgments, sentences, decrees or orders of any Court
of justice within any British Colony or Possession abroad.' These Acts,
and other later statutes by which the constitution of the Judicial Com-
mittee has from time to time been amended, give legislative sanction to
the jurisdiction which had previously existed.

"Under what authority, then, can a right so established and con-
firmed be abrogated by the Parliament of Canada? The British North
America Act, by section 91, empowered the Dominion Parliament to make
laws for the peace, order and good government of Canada, in relation to
matters not coming within the classes of subjects by that Act assigned
exclusively to the Legislatures of the Provinces; and in particular it gave
to the Canadian Parliament exclusive legislative authority in respect of
'the criminal law, except the constitution of Courts of criminal juris-
diction, but including the procedure in criminal matters: But however
widely these powers are construed they are confined to action to be taken
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in the Dominion, and they do not appear to their Lordships to authorize
the Dominion Parliament to annul the prerogative right of the King in
Council to grant special leave to appeal. Further, by section 2 of the
Colonial Laws Validity Act, 1865, it is enacted that 'any colonial law
which is or shall be in any respect repugnant to the provisions of any Act
of Parliament extending to the Colony to which such law may relate, or
repugnant to any order or regulation made under the authority of such
Act of Parliament, or having in the colony the force or effect of such Act
shall be read subject to such Act, order or regulation, and shall to the
extent of such repugnancy but not otherwise, be and remain absolutely
void and inoperative.' In their Lordships' opinion section 1025 of the
Canadian Criminal Code, if and so far as it is intended to prevent the
Sovereign in Council from giving effective leave to appeal against an
order of a Canadian Court, is repugnant to the Acts of 1833 and 1844
which have been cited, and is therefore void and inoperative by virtue of
the Act of 1865. It is true that the Code has received the royal assent,
but that assent cannot give validity to an enactment which is void by
Imperial statute. If the prerogative is to be excluded, this must be
accomplished by an Imperial statute; and in fact the modifications which
were deemed necessary in respect of Australia and South Africa were
effected in that way; see Commonwealth of Australia Act, 1900, section
74, and Union of South Africa Act, 1909, section 106.

"Before parting with this question, it is desirable to consider certain
previous decisions of the Board upon which arguments have been based.
In Cuvillier v Aylwin (2 Knapp 72), the Legislature of Lower Canada
having passed an Act limiting the right of appeal to His Majesty in
Council, the Board gave effect to that Act by refusing to hear an appeal
which was in contravention of it; but, as has been pointed out in later
cases, the Act of the Legislature of Lower Canada there in question was
expressly authorized by the British Act of Parliament commonly called
the Canada Act (31 Geo. 3, chapter 31), which empowered the Legis-
lature of Lower Canada to limit and define the right of appeal: see
5 Moo. P.C. 294, 304; 15 Moo. P.C. 193; and 5 App. Cas. 417. In
Reg. v Ames (3 Moo. P.C. 409) a Jersey ordinance having declared
that no appeal was admissible in criminal cases, Baron Parke, speaking
for this Board, declined to admit that the Board had not power to advise
His Majesty to allow an appeal. In Reg. v Eduljee Byramjee (5 Moo.
P.C. 276), effect was given to a provision in the Bombay Charter of
1823 authorizing the Supreme Court of Judicature of Bombay to deny an
appeal to any party aggrieved by a decision of that Court; but it was
pointed out that the charter was granted under the express authority of
an Act of the British Parliament (4 Geo. 4, chapter 71) and that its
provisions were valid on that ground. The same observation applies to
the case of Reg. v Alloo Paroo (5 Moo. P.C. 296), where the point was
further discussed in the judgment of Lord Brougham. In Th6berge v
Laudry (2 App. Cas. 102), where the Legislature of Quebec, in creating
a special tribunal for the trial of election petitions, had declared that the
judgments of that tribunal should not be susceptible of appeal, it was
held that this provision prevented an appeal to His Majesty in Council;
but Lord Cairns, in declaring the decision of the Board to that effect,
rested the decision upon the peculiar character of the enactment, and
held that it was the intention of the Quebec Legislature, when creating
a special tribunal, not to create it with the ordinary incident of an appeal
to the Crown. In Cushing v Dupuy (5 App. Cas. 409) the Board, while
holding that the Dominion Parliament in creating a tribunal for dealing
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with the subjects of bankruptcy and insolvency had power to declare
the decisions of that tribunal to be final, held also that the enactment
did not derogate from the prerogative of the Sovereign to allow such
appeal as an act of grace. Sir Montagu Smith, in declaring the decision
of the Board, reviewed Cuvillier v Aylwin (2 Knapp 72) and other cases.
In Wi Matua's Will ([19031 A.C. 448) it was held by this Board that
the royal prerogative could not be excluded, even by Imperial statute,
except by express words. In Webb v Outrim ([19071 A.C. 81), where it
was argued that the Commonwealth Judiciary Act of Australia had indi-
rectly prevented an appeal to His Majesty in Council, this Board held
that the Commonwealth Parliament had not authority to pass an enact-
ment having that effect; and Lord Halsbury in his judgment, given on
behalf of the Board, expressed agreement with the statement of Hodges,
J., in the Supreme Court of Victoria that 'in such an important matter
direct authority would be given or none at all,' and with the following
passage from the judgment of the same learned judge: 'If the Federal
Legislature had passed an Act which said that hereafter there shall be no
right of appeal to the King in Council from a decision of the Supreme
Court of Victoria in any of the following matters, and had then set out
a number of matters, including that now under consideration, I should
have felt no doubt that such an Act was outside the power of that
Federal Legislature. And, in my opinion, it is outside their power to do
that very thing in a roundabout way.'

"In the case of In re Initiative and Referendum Act ([19191 A.C.
935, 943), Lord Haldane, in declaring the judgment of the Board, referred
to 'the impropriety in the absence of clear and unmistakable language
of construing section 92 as permitting the abrogation of any power which
the Crown possesses through a person directly representing it'; an
observation which applies with equal force to section 91 of the Act of
1867, and to the abrogation of a power which remains vested in the Crown
itself. Upon a review of these authorities, it appears to their Lordships
that they contain nothing inconsistent with the conclusion which their
Lordships have reached upon principle, and that, so far as they go, they
support that conclusion."

ROYAL BANK OF CANADA v LARUE (1928) A.C. 187

Case (VIsCOUNT CAVE, L.C., LORD BUCKMASTER, LORD CARSON,

No.49 LORD DARLING AND LORD WARRINGTON OF CLYFFE.)

Decision by Viscount Cave, L.C.
Appeal from Supreme Court of Canada.
Decision of Supreme Court of Canada confirmed.
Dominion and Province of Quebec represented as inter-

venants.
Dominion legislation (a subsection of the Dominion

Bankruptcy Act) held intra vires.

Per Viscount Cave, L.C.:
" The contention that the enactment of section 11, subsection 10, of

the Bankruptcy Act infringes the authority of the Provincial Legislature
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to deal with property and civil rights is effectively dealt with by
Newcombe, J. No doubt it was within the competence of the Provincial
Legislature to give to a judicial hypothee the quality of a real right; but
if and so soon as that enactment comes into conflict with a Dominion
statute duly passed under the authority of section 91 of the Act of 1867,
then the Dominion statute prevails over the Provincial legislation and
takes effect according to its tenor. The decisions of this Board relating
to what is sometimes called the 'unoccupied field' are referred to in the
judgment of Newcombe, J., and conclusively establish this point."

A.-G. FOR MANITOBA v A.-G. FOR CANADA
(1929) A.C. 260

Case (LORD HAILSHAM, L.C., VISCOUNT DUNEDIN, VISCOUNT

No.50 SUMNER, LORD ATKIN AND CHIEF JUSTICE ANGLIN.)

Decision by Viscount Sumner.

Appeal from Court of Appeal of Manitoba, on a reference
under a statute of Manitoba.

Provincial statutes (two) held ultra vires.

Province of Manitoba appellant. Province of Ontario
intervenant. Dominion respondent.

Decision of Manitoba Court confirmed.

The Judicial Committee held that the provincial Sale of
Shares Act and Municipal and Public Utility Board Act,
1926, were ultra vires in so far as they purported to prohibit
Dominion companies from selling their own shares within

the province without the consent of a provincial commis-

sioner or board, since thereby they interfered, directly and
substantially, with the status and capacity conferred on

the companies by Dominion legislation, intra vires under

section 91 of the British North America Act, 1867. John

Deere Plow Co. v Wharton (1915), A.C. 330, and Great

West Saddlery Co. v The King (1921), 2 A.C. 91, were

applied and Lukey v Ruthenian Farmers' Elevator Co.

(1924), S.C.R. 56, were approved.

Per Viscount Sumner:
"In the case of a company, incorporated for purposes not wholly

provincial and under the powers of legislation of the Dominion of Canada,

their Lordships cannot doubt that the Provincial legislation above sum-

marized interferes, directly and not merely incidentally, in material

respects and to a substantial extent, with the capacity of the company

to raise capital, as and when its directors may deem it necessary to do so

in accordance with its articles and the provisions of the Dominion Com-
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panies Act, and so derogates from its status and consequent capacities as
a Dominion company.

" Their Lordships were informed, and the Acts clearly bear it out,
that among the objects with which this legislation was framed was the
protection of inexperienced residents in the Province from the temptation
to participate in enterprises ill-designed, ill-equipped, and ill-conducted,
and from consequent losses of their savings and disappointment of their
hopes. The subject was one well worthy of the attention and care of
statesmen and, it may be, was peculiarly within the domain of provincial
regulation. the method adopted was that of prevention, instead of or in
addition to such cure as criminal prosecution and punishment can afford.
They do not doubt that the Commissioner under the one Act and the
Board under the other have performed their duties with care and dis-
cretion and have been selected for their experience and judgment in the
kind of matters with which they deal. They think it probable that the
risk of any substantial errors of judgment on their part is small and that
none but unmeritorious companies need find the requirements burden-
some, the delay prejudicial, or the result a matter of anxiety or loss. It
is further the case that there is no discrimination against Dominion com-
panies as such, since all companies are included in the legislation, that
companies, which can sell their shares or securities in other Provinces or
abroad or can borrow without security or raise additional funds by
capitalizing undistributed profits, are at liberty to do so; further. by
section 6 of the first Act and by section 160 (i) (g) of the second, it is
permissible to them to sell their shares or securities in the Province
without licence from the executive, provided that such sale or attempt
to sell is not ' made in the course of continued or successive acts or
' transactions of a like character.' This last provision appears to be of
slight value. Substantially, if capital is to be raised it must either be
raised by ' selling ' the securities issued piecemeal in a succession of
transactions to separate purchasers and allottees, or by disposing of the
whole issue to some financial house in one transaction. This alternative
may not be feasible at all, but even if it were, as the purchasing house
in its turn could dispose of its investment to the public by successive
sales to or transactions with the public, which would come under the
Acts, the fetter on the financial autonomy of the Dominion company
would operate although at one remove, and would interfere with its
essential powers in the same way though possibly in somewhat different
degree. It is sufficient to add that, although subsections 174, 178 and 193
of the Act of 1929 may mitigate the effect of the prior legislation, they do
not remove the flaw in its validity, which section 162 preserves.

"The general effect of these provisions remains. An artificial person,
incorporated under the powers of the Dominion with certain objects,
invested by these powers with capacities to trade in pursuit of those
objects and with the status and capacities of a Dominion incorporation,
is under these Acts liable in the most ordinary course of business to be
still-born from the moment of incorporation, sterilized in all its functions
and activities, thwarted and interfered with in its first and essential
endeavours to enter on the beneficial and active employment of its
powers, by the necessity of applying to a Provincial -executive for per-
mission to begin to act and to raise its necessary capital, a permission
which may be subjected to conditions or refused altogether according to
the view, which in their discretion that executive may take of the plans,
promises and prospects of a creation of the Dominion. The question is
whether legislation, which must in many cases have this effect, even
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though not in all, is intra vires the legislature of Manitoba. It appears
to admit of only one answer in view of what is now settled law with
regard to the effect of sections 91 and 92 of the British North America
Act on this class of legislation.

"The case was argued with much learning and resource, partly on
the construction of sections 91 and 92, partly on the decisions of the
Supreme Court of Canada and of their Lordships' Board. It was said that
no more was claimed for the powers of the Provincial Legislature than
was clearly within its powers in the case of a natural person; that a
decision adverse to the validity of these statutes would enable any group
of men, who wished to escape Provincial prohibitions, which bound them
as natural persons, to incorporate themselves as a Dominion company
and thus defy the Provincial legislation; that power to invest an incor-
porated entity with capacities is quite distinct from authority for their
unrestricted exercise; and that Dominion powers should not be inter-
preted so as to give protection to fraud. The ultimate authority after
all is the British North America Act, and its construction is in this con-
nection no longer in doubt. These and analogous contentions have been
so often canvassed and decided that no good purpose can be served by a
re-examination of them. As a matter of construction it is now well
settled that, in the case of a company incorporated by Dominion author-
ity with power to carry on its affairs in the Provinces generally, it is not
competent to the legislatures of those Provinces so to legislate as to
impair the status and essential capacities of the company in a substantial
decree. The reasoning, by which this result has been arrived at, has been
most fully developed in the judgments of the Board in John Deere Plow
Co. v Wharton ([1915] A.C. 330), and Great West Saddlery Co. v The
King ([19211 2 A.C. 91). In their Lordships' view the statutes now
under consideration do so impair the status and powers of such a com-
pany, and accordingly decisions as to property and civil rights like
Citizens' Insurance Co. v Parsons ((1881) 7 App. Cas. 96) and Colonial
Building and Investment Association v Attorney-General of Quebec
((1883) 9 App. Cas. 157), or as to local taxation like Bank of Toronto v
Lambe ((1887) 12 App. Cas. 575), or as to local regulations of 'the liquor
traffic or other similar matters, like Attorney-General for Ontario v
Attorney-General of Canada ([1896] A.C. 348), and the case of the
Attorney-General for Manitoba v Manitoba Licence Holders' Association
([19021 A.C. 73) do not govern the present case.

" This is not a mere case of fixing the conditions of local trade or of
regulating the form or the formalities of the contracts, under which busi-
ness is to be carried on within the Province, or of prescribing the restric-
tions under which property within the Province can be acquired, nor is it
a mere matter of local police regulations, or local administration, or raising
of local revenue, or a mere means of attaining some exclusively Pro-
vincial object. The capacity of a Dominion company to obtain capital
by the subscription, or so called sale, of its shares, is essential in a sense,
in which holding particular kinds of property in a Province or selling
particular commodities, subject to Provincial conditions or regulations,
is not. Neither is the legislation which is in question saved by the fact,
that all kinds of companies are aimed at and that there is no special
discrimination against Dominion companies. The matter depends upon
the effect of the legislation not upon its purpose. Again, with regard to
the later Act, passed after, and no doubt in view of, Lukey v Ruthenian
Farmers' Elevator Co. ([19241 S.C.R. 56), in their Lordships' view the
objections arising under the earlier Act are not met by the provisions,
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which operate on natural persons within the Province, with or through
whom the Dominion company will require to deal; for the object and
effect are the same, and it is not permissible to do indirectly what cannot
be done directly.

"Their Lordships are so sensible of the difficulties in which the Pro-
vincial legislatures may find themselves placed in such matters as this,
and so anxious not to appear to say anything that might restrict their
authority in any case distinguishable from the present, that they refrain
from resting their decision upon any other feature in the Acts under
discussion than the interference with the status of a company incorporated
under Dominion laws, such as they have mentioned."

EDWARDS v A.-G. FOR CANADA (1930) A.C. 124

Case (LORD SANKEY, L.C., LORD DARLING, LORD MERRIVALE,

No.,51 LORD TOMLIN AND SIR LANCELOT SANDERSON.)

Decision by Lord Sankey, L.C.
Appeal from Supreme Court of Canada on a reference

by Dominion to that Court.
Dominion appellant.
Supreme Court judgment reversed.
Provinces neither represented or concerned.
Distribution of legislative powers not involved.
Proper construction of B.N.A. Act involved.

Principles stated by Board-
1. That the word " persons " in section 24 of the B.N.A.

Act, 1867, includes members of either sex; accordingly,
women having the qualifications enacted by section 23
can be summoned by the Governor General to the Senate
of Canada.

2. That " the provisions of the British North America
Act, 1867, enacting a constitution for Canada should not
be given a narrow and technical construction, but a large
and liberal interpretation, so that the Dominion to a great
extent, but within certain fixed limits, may be mistress
in her own house, as the provinces to a great extent, but
within certain fixed limits, are mistresses in theirs."

Per Lord Sankey, L.C.:
"In coming to a determination as to the meaning of a particular

word in a particular Act of Parliament it is permissible to consider two
points-namely: (i) The external evidence derived from extraneous
circumstances such as previous legislation and decided cases. (ii) The
internal evidence derived fr6m the Act itself."...
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" As far back as Stradling v Morgan ([15591 1 Plow. 199) it was
laid down that extraneous circumstances may be admitted as an aid to
the interpretation of a statute, and in Herron v Rathmines and Rathgar
Improvement Commissioners ([18921 A.C. 498, 502) Lord Halsbury L.C.
said: 'The subject matter with which the legislature was dealing, and
the facts existing at the time with respect to which the legislature was
legislating, are legitimate topics to consider in ascertaining what was the
object and purpose of the legislature in passing the Act,' but the argu-
ment must not be pushed too far, and their Lordships are disposed to
agree with Farwell L.J. in Rex v West Riding of Yorkshire County
Council ([19061 2 K.B. 676, 716), 'although it may, perhaps, be legitimate
to call history in aid to show what facts existed to bring about a statute,
the inferences to be drawn therefrom are extremely slight': see Craies,
Statute Law, 3rd ed., p. 118."...

"The communities included within the Britannic system embrace
countries and peoples in every stage of social, political and economic
development and undergoing a continuous process of evolution. His
Majesty the King in Council is the final Court of Appeal from all these
communities, and this Board must take great care therefore not to
interpret legislation meant to apply to one community by a rigid adher-
ence to the customs and traditions of another. Canada had its diffi-
culties both at home and with the mother country. but soon discovered
that union was strength. Delegates from the three Maritime Provinces
met in Charlottetown on September 1, 1864, to discuss proposals for a
maritime union. A delegation from the coalition government of that day
proceeded to Charlottetown and placed before the maritime delegates
their schemes for a union embracing the Canadian Provinces. As a result
the Quebec conference assembled on October 10, continued in session till
October 28. and framed a number of resolutions. These resolutions as
revised by the delegates from the different Provinces in London in 1866
were based upon a consideration of the rights of otbers and expressed
in a compromise which will remain a lasting monument to the political
genius of Canadian statesmen. Upon those resolutions the British North
America Act of 1867 was framed and passed by the Imperial legislature.
The Quebec resolutions dealing with the Legislative Council-namely,
Nos. 6-24-even if their Lordships are entitled to look at them, do not
shed any light on the subject under discussion. They refer generally to
the 'members' of the Legislative Council.

" The British North America Act planted in Canada a living tree
capable of growth and expansion within its natural limits. The object of
the Act was to grant a Constitution to Canada. 'Like all written con-
stitutions it has been subject to development through usage and con-
vention': Canadian Constitutional Studies, Sir Robert Borden (1922),
p. 55.

"Their Lordships do not conceive it to be the duty of this Board-
it is certainly not their desire-to cut down the provisions of the Act by
a narrow and technical construction, but rather to give it a large and
liberal interpretation so that the Dominion to a great extent, but within
certain fixed limits, may be mistress in her own house, as the Provinces
to a great extent, but within certain fixed limits, are mistresses in theirs.
'The Privy Council, indeed, has laid down that Courts of law must
treat the provisions of the British North America Act by the same
methods of construction and exposition which they apply to other
statutes. But there are statutes and statutes; and the strict construction
deemed proper in the case, for example, of a penal or taxing statute or



125

one passed to regulate the affairs of an English parish, would be often
subversive of Parliament's real intent if applied to an Act passed to
ensure the peace, order and good government of a British colony': see
Clement's Canadian Constitution, 3rd ed., p. 347.

"The learned author of that treatise quotes from the argument of
Mr. Mowat and Mr. Edward Blake before the Privy Council in St.
Catherine's Milling and Lumber Co. v The Queen ([18881 14 App. Cas. 46,
50): 'That Act should be on all occasions interpreted in a large, liberal
and comprehensive spirit, considering the magnitude of the subjects with
which it purports to deal in very few words.' With that their Lordships
agree, but as was said by the Lord Chancellor in Brophy v Attorney-
General of Manitoba ([18951 A.C. 202, 216), the question is not what
may be supposed to have been intended, but what has been said.

"It must be remembered, too, that their Lordships are not here
considering the question of the legislative competence either of the
Dominion or its Provinces which arise under sections 91 and 92 of the
Act providing for the distribution of legislative powers and assigning to
the Dominion and its Provinces their respective spheres of Government.
Their Lordships are concerned with the interpretation of an Imperial
Act, but an Imperial Act which creates a constitution for a new country.
Nor are their Lordships deciding any question as to the rights of women
but only a question as to their eligibility for a particular position. No
one, either male or female, has a right to be summoned to the Senate.
The real point at issue is whether the Governor General has a right to
summon women to the Senate. . . . .

"A heavy burden lies on an appellant who seeks to set aside a
unanimous judgment of the Supreme Court, and this Board will only set
aside such a decision after convincing argument and anxious consideration,
but having regard: (1) To the object of the Act-namely, to provide a
constitution for Canada, a responsible and developing State; (2) that
the word 'person' is ambiguous, and may include members of either
sex; (3) that there are sections in the Act above referred to which show
that in some cases the word 'person' must include females; (4) that in
some sections the words 'male persons' are expressly used when it is
desired to confine the matter in issue to males; and (5) to the provisions
of the Interpretation Act; their Lordships have come to the conclusion
that the word 'persons' in section 24 includes members both of the
male and female sex, and that, therefore, the question propounded by
the Governor General should be answered in the affirmative, and that
women are eligible to be summoned to and become members of the
Senate of Canada, and they will humbly advise His Majesty accord-
ingly."

71054-17A
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A.-G. FOR CANADA v A.-G. FOR BRITISH COLUMBIA
(1929) A.C. 111

Case (LORD SANKEY, L.C., LORD DARLING, LORD TOMLIN, LORD

No.52 TIIANKERTON AND SIR LANCELOT SANDERSON.)

Decision by Lord Tomlin.
Appeal from Supreme Court of Canada on reference by

Dominion to that Court.
Supreme Court judgment affirmed.
Dominion legislation held ultra vires.
Provinces represented and heard.

Principles stated by Board-
Four propositions relative to legislative competence in

Canada stated as being established by decisions of the
Judicial Committee. They are set out hereunder.

Per Lord Tomlin:
" Questions of conflict between the jurisdiction of the Parliament

of the Dominion and provincial jurisdiction have frequently come before
their Lordships' Board, and as the result of the decisions of the Board
the following propositions may be stated:-

(1) The legislation of the Parliament of the Dominion, so long as it
strictly relates to subjects of legislation expressly enumerated in section
91, is of paramount authority, even though it trenches upon matters
assigned to the provincial legislatures by section 92: see Tennant v Union
Bank of Canada. ([18941 A.C. 31.)

(2) The general power of legislation conferred upon the Parliament
of the Dominion by section 91 of the Act in supplement of the power to
legislate upon the subjects expressly enumerated must be strictly confined
to such matters as are unquestionably of national interest and import-
ance, and must not trench on ally of the subjects enumerated in section 92
as within the scope of provincial legislation, unless these matters have
attained such dimensions as to affect the body politic of the Dominion:
see Attorney-General for Ontario v Attorney-General for the Dominion
([18961 A.C. 348).

(3) It is within the competence of the Dominion Parliament to pro-
vide for matters which, though otherwise within the legislative com-
petence of the provincial legislature, are necessarily incidental to effective
legislation by the Parliament of the Dominion upon a subject of legis-
lation expressly enumerated in section 91: see Attorney-General of
Ontario v Attorney-General for the Dominion ([1894] A.C. 189); and
Attorney-General for Ontario v Attorney-General for the Dominion
([18961 A.C. 348).

(4) There can be a domain in which provincial and Dominion legis-
lation may overlap, in which case neither legislation will be ultra vires
if the field is clear, but if the field is not clear and the two legislations
meet the Dominion legislation must prevail: see Grand Trunk Ry. of
Canada v Attorney-General of Canada ([19071 A.C. 65). . . . .
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"In their Lordships' judgment, trade processes by which fish when
caught are converted into a commodity suitable to be placed upon the
market cannot upon any reasonable principle of construction be brought
within the scope of the subject expressed by the words 'sea coast and
inland fisheries'. . . .

" The second point made by the appellant is that the licensing of fish
canning and curing establishments is necessarily incidental to effective
legislation under the subject 'sea coasts and inland fisheries.'

" It may be, though on this point their Lordships express no opinion,
that effective fishery legislation requires that the Minister should have
power for the purpose of enforcing regulations against the taking of unfit
fish or against the taking of fish out of season, to inspect all fish canning
or fish curing establishments and require them to make appropriate
statistical returns. Even if this were so the necessity for applying to such
establishments any such licensing system as is embodied in the sections in
question does not follow. It is not obvious that any licensing system is
necessarily incidental to effective fishery legislation, and no material has
been placed before the Supreme Court or their Lordships' Board estab-
lishing the necessary connection between the two subject matters. In
their Lordships' view, therefore, the appellant's second contention is not
well founded."

A.-G. FOR BRITISH COLUMBIA v McDONALD
MURPHY LUMBER CO. LTD. (1930) A.C. 357

Case (LORD BLANESBURGII, LORD MERRIVALE, LORD TOMLIN,

No. 53 LORD RUSSELL OF KILLOWEN AND LORD MACMILLAN.)

Decision by Lord Macmillan.
Appeal from Supreme Court of British Columbia.
Judgment of British Columbia Court affirmed.
Provincial legislation held ultra vires.
Province a party. Dominion not represented.

Principles stated by Board-
That an export tax when imposed by a province invades

the Dominion " Customs and Excise " exclusive power.

Per Lord Macmillan:
" Once it is ascertained that the tax is in its real nature an export tax,

as their Lordships are satisfied that it is, the task of justifying its imposi-
tion by the Provincial legislature becomes one of great difficulty. The
appellant admitted that the imposition of customs and excise duties is a
matter within the exclusive competence of the Dominion parliament, as,
indeed, plainly appears from section 122 of the British North America
Act. The reason for this is, no doubt, that the effect of such duties is
not confined to the place where, and the persons upon whom, they are
levied, which is perhaps just another way of saying that they are indirect
taxes. If then an export tax falls within the category of duties of customs
and -excise there is an end of the question. Their Lordsips are of

71054-17AI
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opinion that .according to the accepted terminology and practice of fiscal
legislation and administration export duties are ordinarily classed as
duties of customs and excise. . . .

" Mr. Lawrence, however, contended that although the tax might
accurately be described as an export duty, this did not necessarily nega-
tive its being a direct tax within the meaning of the Act. Without
reviewing afresh the niceties of discrimination between direct and indirect
taxation it is enough to point out that an export tax is normally collected
on merchantable goods in course of transit in pursuance of commercial
transactions. Whether the tax is ultimately borne by the exporting seller
at home or by the importing buyer abroad depends on the terms of the
contract between them. It may be borne by the one or by the other. It
was said in the present case that the conditions of the competitive
market in the United States compelled the exporter of timber from
British Columbia to that country to bear the whole burden of the tax
himself. That, however, is a matter of the exigencies of a particular
market, and is really irrelevant in determining the inherent character of
the tax. While it is no doubt true that a tax levied on personal property,
no less than a tax levied on real property, may be a direct tax where the
taxpayer's personal property is selected as the criterion of his ability to
pay, a tax which, like the tax here in question, is levied on a commercial
commodity on the occasion of its exportation in pursuance of trading
transactions, cannot be described as a tax whose incidence is, by its
nature, such that normally it is finally borne by the first payer, and is
not susceptible of being passed on. On the contrary, the existence of an
export tax is invariably an element in the fixing of prices, and the ques-
tion whether it is to be borne by seller or purchaser in whole or in part
is determined by the bargain made. The present tax thus exhibits the
leading characteristic of an indirect tax as defined by authoritative
decisions."

PROPRIETARY ARTICLES TRADE ASSOCIATION v
A.-G. FOR CANADA (1931) A.C. 310

Case (LORD BLANESBURGH, LORD MERRIVALE, LORD ATKIN, LORD

No.54 RUSSELL OF KILLOWEN AND LORD MACMILLAN.)

Decision by Lord Atkin.
Appeal from Supreme Court of Canada on a reference to

that Court.
P.A.T. Association (an Intervenant) Appellant.
Supreme Court judgment affirmed.
Dominion a party. Provinces represented, supporting

appeal.
Dominion legislation (section 498 of Criminal Code and

Combines Investigation Act) held intra vires.

Principles stated by Board-
1. That legislation which, in its pith and substance is

within an enumerated head of section 91 of the B.N.A. Act
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may lawfully affect property and civil rights in the prov-
inces or the administration of justice in the provinces.

2. That although it was unnecessary to discuss whether
the legislation before the Board, which came under sec-
tion 91 (27) of the B.N.A. Act (" the criminal law ") came
also under section 91 (2) of that Act (the regulaion of
trade and commerce) the Board could not assent to a con-
tention that the Dominion's power under section 91 (2) of
that Act was confined to the furtherance of a general power
which the Dominion possessed independently of it.

Per Lord Atkin:
" In determining judicially the distribution of legislative powers

between the Dominion and the Provinces made by the two famous
sections 91 and 92 of the British North America Act two principles
have to be observed. First, the accepted canon of construction as to the
general effect of the sections must be maintained. This is that the
general powers of legislation for the peace, order and good government
of Canada are committed to the Dominion Parliament, though they are
subject to the exclusive powers of legislation committed to the Pro-
vincial legislatures and enumerated in section 92. But the Provincial
powers are themselves qualified in respect 6f the classes of subjects
enumerated in section 91, as particular instances of the general powers
assigned to the Dominion. Any matter coming within any of those
particular classes of subjects is not to be deemed to come within the
classes of matters assigned to the Provincial legislatures. This almost
reproduces the express words of the sections, and this rule is well settled.

" The second principle to be observed judicially was expressed by
the Board in 1881, 'it will be a wise course ... to decide each case which
arises as best they can, without entering more largely upon an inter-
pretation of the statute than is necessary for the decision of the par-
ticular question in hand': Citizens Insurance Co. of Canada v Parsons.
([18811 7 App. Cas. 96, 109.) It was restated in 1914: 'The structure
of subsections 91 and 92, and the degree to which the connotation of the
expressions used overlaps, render it, in their Lordships' opinion, unwise
on this or any other occasion to attempt exhaustive definitions of the
meaning and scope of these expressions. Such definitions, in the case of
language used under the conditions in which a constitution such as that
under consideration was framed, must almost certainly miscarry ': John
Deere Plow Co. v Wharton. ([19151 A.C. 330, 338.) The object is as far
as possible to prevent too rigid declarations of the Courts from inter-
fering with such elasticity as is given in the written constitution."...

" Both the Act and the section have a legislative history, which is
relevant to the discussion. Their Lordships entertain no doubt that time
alone. will not validate an Act which when challenged is found to be
ultra vires; nor will a history of a gradual series of advances till this
boundary is finally crossed avail to protect the ultimate encroachment.
But one of the questions to be considered is always whether in substance
the legislation falls within an enumerated class of subject, or whether on
the contrary in the guise of an enumerated class it is an encroachment on
an excluded class. On this issue the legislative history may have eviden-
tial value....
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"' Criminal law'- means 'the criminal law in its widest sense':
Attorney-General for Ontario v Hamilton Street Ry. Co. ([19031 A.C.
524.) It certainly is not confined to what was criminal by the law of
England or of any Province in 1867. The power must extend to legisla-
tion to make new crimes. Criminal law connotes only the quality of
such acts or omissions as are prohibited under appropriate penal provi-
sions by authority of the State. The Criminal quality of an act cannot
be discerned by intuition; nor can it be discovered by reference to any
standard but one: Is the act prohibited with penal consequences? Morality
and criminality are far from co-extensive; nor is the sphere of crimi-
nality necessarily part of a more extensive field covered by morality-
unless the moral code necessarily disapproves all acts prohibited by the
State, in which case the argument moves in a circle. It appears to their
Lordships to be of little value to seek to confine crimes to a category
of -acts which by their very nature belong to the domain of ' criminal
jurisprudence'; for the domain of criminal jurisprudence can only be
ascertained by examining what acts at any particular period are declared
by the State to be crimes, and the only common nature they will be
found to possess is that they are prohibited by the State and that those
who commit them are punished. Their Lordships agree with the view
expressed in the judgment of Newcombe J. ([19291 S.C.R. 409, 422) that
the passage in the judgment of the Board in the Board of Commerce
Case ([19221 1 A.C. 191, 198, 199) to which allusion has been made, was
not intended as a definition. In that case their Lordships appear to have
been contrasting two matters-one obviously within the line, the other
obviously outside it. For this purpose it was clearly legitimate to point
to matters which are such serious breaches of any accepted code of
morality as to be obviously crimes when they are prohibited under
penalties. The contrast is with matters which are merely attempts to
interfere with Provincial rights, and are sought to be justified under the
head of 'criminal law' colourably and merely in aid of what is in
substance an encroachment. The Board considered that the Combines
and Fair Prices Act of 1919 came within the latter class, and was in
substance an encroachment on the exclusive power of the Provinces to
legislate on property and civil rights. The judgment of the Board arose
in respect of an order under Part II of the Act. Their Lordships pointed
out five respects in which the Act was subject to criticism. It empowered
the Board of Commerce to prohibit accumulations in the case of non-
traders; to compel surplus articles to be sold at prices fixed by the Board;
to regulate profits; to exercise their powers over articles produced for his
own use by the householder himself; to enquire into individual cases
without applying any principles of general application. None of these
powers exists in the provisions now under discussion. There is a general
definition, and a general condemnation; and if penal consequences follow,
they can only follow from the determination by existing courts of an
issue of fact defined in express words by the statute. The greater part
of the statute is occupied in setting up and directing machinery for making
preliminary inquiries whether the alleged offence has been committed. It
is noteworthy that no penal consequences follow directly from a report of
either commissioner or registrar that a combine exists. It is not even
made evidence. The offender, if he is to be punished, must be tried on
indictment, and the offence proved in due course of law. Penal conse-
quences, no doubt, follow the breach of orders made for the discovery of
evidence; but if the main object be intra vires. the enforcement of orders
genuinely authorized and genuinely made to secure that object are not
open to attack."...
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" The view that their Lordships have expressed makes it unnecessary
to discuss the further ground upon which the legislation has been
supported by reference to the power to legislate under section 91, head 2,
for 'The regulation of trade and commerce.' Their Lordships merely
propose to disassociate themselves from the construction suggested in
argument of a passage in the judgment in the Board of Commerce Case
([19223 1 A.C. 191, 198), under which it was contended that the power
to regulate trade and commerce could be invoked only in furtherance of
a general power which Parliament possessed independently of it. No
such restriction is properly to. be inferred from that judgment. The words
of the statute must receive their proper construction where they stand
as giving an independent authority to Parliament over the particular
subject-matter. But following the second principle noticed in the beginning
of this judgment their Lordships in the present case forbear from defining
the extent of that authority. They desire, however, to guard themselves
from being supposed to lay down that the present legislation could not
be supported on that ground.

" If then the legislation in question is authorized under one or other
of the heads specifically enumerated in section 91, it is not to the purpose
to say that it affects property and civil rights in the Provinces. Most of
the specific subjects in section 91 do affect property and civil rights but
so far as the legislation of Parliament in pith and substance is operating
within the enumerated powers there is constitutional authority to interfere
with property and civil rights. The same principle would apply to section
92, head 14, 'the administration of justice in the Province,' even if the
legislation did, as in the present case it does not, in any way interfere
with the administration of justice."

IN RE SILVER BROS., LTD., A.-G. FOR QUEBEC v
A.-G. FOR CANADA (1932) A.C. 514

Case (VIscouNT DUNEDIN, LORD BLANESBURGH, LORD MERRIVALE,

No.55 LORD RUSSELL OF KILLOWEN AND SIR LANCELOT

SANDERSON.)

Decision by Viscount Dunedin.

Appeal from Supreme Court of Canada.

Dominion legislation held intra vires.

Dominion and Province of Quebec parties.

Decision of Supreme Court of Canada reversed.

Principle laid down by the Board-

That there is only one Crown, but by legislation assented

to by the Crown revenue and property vested in the

Dominion are distinguished from revenue and property
vested in a province. There are two separate statutory
purses; in each the ingathering and expending authority is
different.
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Per Viscount Dunedin:
"It would be of no service to go over again the familiar ground of

what may be called the competing claims of the two sections and to
re-state what has been so often stated. As lately as 1929, in the case of
Attorney-General for Canada v Attorney-General for British Columbia
([19301 A.C. 111, 118), Lord Tomlin, delivering the judgment of the
Board, laid down four propositions regarding the conflict of Dominion
and Provincial jurisdiction in terms which need not here at length be
repeated. . .

"The next point made was that the provisions of section 16 do not
apply when what is being done is not to affect the Crown prejudicially,
but to give a benefit to the Crown, and along with this it is urged that
there is only one Crown, and reference is made to the case of Attorney-
General for Quebec v Nipissing Central Ry. Co. ([19261 A.C. 715.) It
is quite true that the section refers to cases where the Crown would be
'bound,' i.e., subjected to liability, and not to those where the Crown
is benefited. But the fallacy lies in the application of this truth to the
case in question. Quoad the Crown in the Dominion of Canada the
Special War Revenue Act confers a benefit, but quoad the Crown in the
Province of Quebec it proposes to bind the Crown to its disadvantage.
It is true that there is only one Crown, but as regards Crown revenues
and Crown property by legislation assented to by the Crown there is a
distinction made between the revenues and property in the Province and
the revenues and property in the Dominion. There are two separate
statutory purses. In each the ingathering and expending authority is
different. The case above referred to is quite on all fours with this
doctrine."

IN RE REGULATION AND CONTROL OF AERO-
NAUTICS IN CANADA (1932) A.C. 54

Case (LORD SANKEY, L.C., VISCOUNT DUNEDIN, LORD ATKIN,

No.56 LORD RUSSELL OF KILLOWEN AND LORD MACMILLAN.)

Decision by Lord Sankey, L.C.
Appeal from Supreme Court of Canada.
Reference by Dominion to Supreme Court of Canada.

Supreme Court of Canada reversed.
Dominion legislation held intra vires.
Dominion and Provinces of Ontario and Quebec repre-

sented.

Principle laid down by Board-
The whole field of legislation in aerial navigation in

Canada belongs to the Dominion under section 132 (re
treaties) and 91(2) trade and commerce and 91(5) postal
services and 91 peace, order and good government power
of the B.N.A. Act; also because aerial navigation and ful-
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filment of treaties are matters of national interest and
importance and aerial navigation is a class of subject which
has attained such dimensions as to affect the body politic
of the Dominion. (Note: The treaty re aeronautics in-
volved was one between the British Empire and 17 other
states. Canada was one of the British Empire signatories.)

Per Lord Sankey, L.C.:
" Their Lordships are not aware that any particular difficulty has

arisen in consequence of the general control of flying being in the hands
of the Dominion, but at a conference at Ottawa between representatives
of the Dominion Government and of the several Provincial Governments
in November, 1927, a question was raised by the representatives of the
Province of Quebec, as to the legislative authority of the Parliament of
Canada to sanction regulations for the control of aerial navigation gen-
erally within Canada-at all events in their application to flying opera-
tions carried on within a Province-and it was agreed that the question
so raised was proper to be determined by the Supreme Court of Canada.
Thereupon four questions were referred by His Excellency, the Governor
in Council, under an Order dated April 15, 1929, to the Supreme Court
for hearing and consideration, pursuant to section 55 of the Supreme
Court Act, R.S. Can., 1927, chapter 35, touching the respective powers
under the British North America Act, 1867, of the Parliament and Gov-
ernment of Canada and of the Legislatures of the Provinces in relation
to the regulation and control of aeronautics in Canada.

"The determination of these questions depends upon the true con-
struction of sections 91, 92 and 132 of the British North America Act.
Section 132 provides as follows: 'The Parliament and Government of
Canada shall have all powers necessary or proper for performing the
obligations of Canada or of any province thereof, as part of the British
Empire, towards foreign countries, arising under treaties between the
Empire and such foreign countries.' It is not necessary to set out at
length the familiar sections 91 and 92 which deal with the distribution
of legislative powers. Section 91 tabulates the subjects to be dealt with
by the Dominion, and section 92 the subjects to be dealt with exclusively
by the Provincial legislatures. but it will not be forgotten that section 91,
in addition, authorizes the King by and with the advice and consent of
the Senate and House of Commons of Canada to make laws for the
peace, order and good government of Canada in relation to all matters
not coming within the classes of subjects by this Act assigned exclusively
to the legislatures of the Provinces, and further provides that any matter
coming within any of the classes of subjects enumerated in the section
shall not be deemed to come within the classes of matters of a local and
private nature comprised in the enumeration of classes of subjects
assigned by section 92 exclusively to the legislatures of the Prov-
inces.....

"With regard to sections 91 and 92, the cases which have been
decided on the provisions of these sections are legion. Many inquests
have been held upon them, and many great lawyers have from time to
time dissected them.

"Under our system decided cases effectively construe the words of
an Act of Parliament and establish principles and rules whereby its scope
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and effect may be interpreted. But there is always a danger that in the
course of this process the terms of the statute may come to be unduly
extended and attention may be diverted from what has been enacted to
what has been judicially said about the enactment.

" To borrow an analogy; there may be a range of sixty colours, each
of which is so little different from its neighbour that it is difficult to make
any distinction between the two, and yet at the one end of the range the
colour may be white, and at the other end of the range black. Great
care must therefore be taken to consider each decision in the light of the
circumstances of the case in view of which it was pronounced, especially
in the interpretation of an Act such as the British North America Act,
which was a great constitutional charter, and not to allow general phrases
to obscure the underlying object of the Act, which was to establish a
system of government upon essentially federal principles. Useful as
decided cases are, it is always advisable to get back to the words of the
Act itself and to remember the object with which it was passed.

" Inasmuch as the Act embodies a compromise under which the
original Provinces agreed to federate, it is important to keep in mind
that the preservation of the rights of minorities was a condition on which
such minorities entered into the federation, and the foundation upon
which the whole structure was subsequently erected. The process of inter-
pretation as the years go on ought not to be allowed to dim or to whittle
down the provisions of the original contract upon which the federation
was founded, nor is it legitimate that any judicial construction of the
provisions of sections 91 and 92 should impose a new and different con-
tract upon the federating bodies.

" But while the Courts should be jealous in upholding the charter
of the Provinces as enacted in section 92 it must no less be borne in mind
that the real object of the Act was to give the central Government those
high functions and almost sovereign powers by which uniformity of
legislation might be secured on all questions which were of common con-
cern to all the Provinces as members of a constituent whole.

While the decisions which the Board has pronounced in the many
constitutional cases which have come under their consideration from the
Dominion must each be regarded in the light of the facts involved in it,
their Lordships recognize that there has grown up round the British
North America Act a body of precedents of high authority and value as
guides to its interpretation and application. The useful and essential
task of taking stock of this body of authority and reviewing it in relation
to the original text has been undertaken by this Board from time to time
and notably, for example, in Attorney-General for Ontario v Attorney-
General for Canada ([18961 A.C. 348); Attorney-General for Canada v
Attorney-General of Ontario ([18981 A.C. 700); City of Montreal v Mont-
real Street Ry. ([19121 A.C. 333); and in the same year Attorney-General
for Ontario v Attorney-General for Canada ([19121 A.C. 571). In all
these four cases the scope of the two sections was carefully considered,
but it is not necessary to cite them at length because so recently as last
year this Board reviewed them in the case of Attorney-General for Can-
ada v Attorney-General for British Columbia ([19301 A.C. 111, 118) and
laid down four propositions relative to the legislative competence of
Canada and the Provinces respectively as established by the decisions of
the Judicial Committee. These propositions are as follows:-

1. The legislation of the Parliament of the Dominion, so long as it
strictly relates to subjects of legislation expressly enumerated in section 91,



135

is of paramount authority, even though it trenches upon matters assigned
to the Provincial legislatures by section 92.

2. The general power of legislation conferred upon the Parliament of
the Dominion by section 91 of the Act in supplement of the power to
legislate upon the subjects expressly enumerated must be strictly con-
fined to such matters as are unquestionably of national interest and impor-
tance, and must not trench on any of the subjects enumerated in section 92,
as within the scope of Provincial legislation, unless these matters have
attained such dimensions as to affect the body politic of the Dominion.

3. It is within the competence of the Dominion Parliament to provide
for matters which, though otherwise within the legislative competence of
the Provincial legislature, are necessarily incidental to effective legislation
by the Parliament of the Dominion upon a subject of legislation expressly
enumerated in section 91.

4. There can be a domain in which Provincial and Dominion legis-
lation may overlap, in which case neither legislation will be ultra vires if
the field is clear, but if the field is not clear and the two legislations meet,
the Dominion legislation must prevail.

" Their Lordships particularly emphasize the second and third of
these categories, and refer to the remarks made by Lord Watson in
Attorney-General for Ontario v Attorney-General for Canada (118961
A.C. 348, 361), where he says: 'Their Lordships do not doubt that some
matters, in their origin local and provincial, might attain such dimensions
as to affect the body politic of the Dominion, and to justify the Canadian
Parliament in passing laws for their regulation or abolition in the interest
of the Dominion. But great caution must be observed in distinguishing
between that which is local and provincial, and therefore withm the
jurisdiction of the provincial legislatures, and that which had ceased to
be merely local or provincial, and has become matter of national concern
in such sense as to bring it within the jurisdiction of the Parliament of
Canada.' Further, their Lordships desire to refer to Fort Frances Pulp
and Power Co. v Manitoba Free Press Co. ([19231 A.C. 695, 704, 706),
where it was held that the Canadian War Measures Act, 1914, and certain
Orders in Council made thereunder during the War were intra vires of
the Dominion. Lord Haldane there said: 'The general control of property
and civil rights for normal purposes remains with the Provincial Legisla-
tures. But questions may arise by reason of the special circumstances of
the national emergency which concern nothing short of the peace, order
and good government of Canada as a whole.' These remarks must again
be taken subject to the situation then prevailing, for he adds later: 'It
may be that it has become clear that the crisis which arose is wholly at
an end and that there is no justification for the continued exercise of an
exceptional interference which becomes ultra vires when it is no longer
called for. In such a case the law as laid down for the distribution of
powers in the ruling instrument would have to be invoked.'

"It is obvious, therefore, that there may be cases of emergency
where the Dominion is empowered to act for the whole. There may also
be cases where the Dominion is entitled to speak for the whole, and this
not because of any judicial interpretation of sections 91 and 92, but by
reason of the plain terms of section 132, where Canada as a whole, having
undertaken an obligation, is given the power necessary and proper for
performing that obligation.
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"During the course of the argument, learned counsel on either side
endeavoured respectively to bring the subject of aeronautics within sec-
tion 91 or section 92. Thus, the appellant referred to section 91, item 2
(the regulation of trade and commerce); item 5 (postal services); item 9
(beacons); item 10 (navigation and shipping). Their Lordships do not
think that aeronautics can be brought within the subject navigation and
shipping, although undoubtedly to a large extent, and in some respects,
it might be brought under the regulation of trade aiid commerce, or the
postal services. On the other hand, the respondents contended that
aeronautics as a class of subject came within item 13 of section 92
(property and civil rights in the Provinces) or item 16 (generally all
matters of a merely local and private nature in the Provinces). Their
Lordships do not think that aeronautics is a class of subject within
property and civil rights in the Provinces, although here again, ingenious
arguments may show that some small part of it might be so included

" In their Lordships' view, transport as a subject is dealt with in
certain branches both of section 91 and of section 92, but neither of those
sections deals specially with that branch of transport which is concerned
with aeronautics.

"Their Lordships are of opinion that it is proper to take a broader
view of the matter rather than to rely on forced analogies or piecemeal
analysis. They consider the governing section to be section 132, which
gives to the Parliament and Government of Canada all powers necessary
or proper for performing the obligations towards foreign countries arising
under treaties between the Empire and such foreign countries. As far as
section 132 is concerned, their Lordships are not aware of any decided
case which is of assistance on the present occasion. It will be observed,
however, from the very definite words of the section, that it is the Parlia-
ment and Government of Canada who are to have all powers necessary
or proper for performing the obligations of Canada, or any Province
thereof. It would therefore appear to follow that any Convention of the
character under discussion necessitates Dominion legislation in order that
it may be carried out. It is only necessary to look at the Convention
itself to see what wide powers are necessary for performing the obligations
arising thereunder. By article 1 the high contracting parties recognize
that every Power (which includes Canada) has complete and exclusive
sovereignty over the air space above its territory; by article 40, the
British Dominions and India are deemed to be States for the purpose of
the Convention.

" It is therefore obvious that the Dominion Parliament, in order duly
and fully to 'perform the obligations of Canada or of any Province
thereof' under the Convention, must make provision for a great variety
of subjects. Indeed, the terms of the Convention include almost every
conceivable matter relating to aerial navigation, and we think that the
Dominion Parliament not only has the right, but also the obligation, to
provide by statute and by regulation that the terms of the Convention
shall be duly carried out. With regard to some of them, no doubt, it
would appear to be clear that the Dominion has power to legislate, for
example, under section 91, item 2, for the regulation of trade and com-
merce, and under item 5 for the postal services, but it is not necessary
for the Dominion to piece together its powers under section 91 in an
endeavour to render them co-extensive with its duty under the Convention
when section 132 confers upon it full power to do all that is legislatively
necessary for the purpose.
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"To sum up, having regard (a) to the terms of section 132; (b) to
the terms of the Convention which covers almost every conceivable matter
relating to aerial navigation; and (c) to the fact that further legislative
powers in relation to aerial navigation reside in the Parliament of Canada
by virtue of section 91, items 2, 5 and 7, it would appear that substantially
the whole field of legislation in regard to aerial navigation belongs to the
Dominion. There may be a small portion of the field which is not by
virtue of specific words in the British North America Act vested in the
Dominion; but neither is it vested by specific words in the Provinces. As
to that small portion it appears to the Board that it must necessarily belong
to the Dominion under its power to make laws for the peace, order and
good government of Canada. Further, their Lordships are influenced by
the facts that the subject of aerial navigation and the fulfilment of
Canadian obligations under section 132 are matters of national interest and
importance; and that aerial navigation is a class of subject which has
attained such dimensions as to affect the body politic of the Dominion."

IN RE REGULATION AND CONTROL OF RADIO
COMMUNICATION IN CANADA (1932) A.C. 394

Case (VIscouNT DUNEDIN, LORD BLANESBURGII, LORD MERRIVALE,

No.57 LORD RUSSELL OF KILLOWEN, AND SIR GEORGE LOWNDES.)

Decision by Viscount Dunedin.
Appeal from Supreme Court of Canada on a reference by

Dominion to that Court.
Supreme Court of Canada judgment affirmed.
Dominion legislation held intra vires.
Dominion and Province of Quebec represented.

Provinces of Quebec and Ontario appellants.

Principles stated by the Board-

1. That the Parliament of Canada has exclusive power to
regulate and control radio communication in Canada.

2. That such legislative power is referable to Parliament's
general power to make laws for the peace, order and good
government of Canada, and is exercisable in a case where
Canada, on her part, has entered into a convention with
Great Britain (and other Dominions and Colonies of the
Empire) and foreign countries, concerning radio, to the like
and as full an extent as if the convention were an Empire
treaty coming within section 132 of the B.N.A. Act.

3. That Parliament's legislative power in the premises is

also referable to inter-provincial radio on the same grounds

as those which apply in the case of aeronautics and because
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radio communication comes within the exceptions of section
92 (10 ("telegraphs" and "works and undertakings" &c.)
which are by section 91 (29) of the B.N.A. Act brought
within Parliament's legislative powers.

Per Viscount Dunedin:
"The learned Chief Justice and Rinfret J. expressed their regret that

at the time of delivering judgment they had not had the advantage of
knowing what was the conclusion reached by this Board on the question
referred as to aviation. It is however unnecessary to speculate as to what
would have been the result had the learned judges known as we know now
that the judgment of this Board In re Regulation and Control of Aero-
nautics in Canada, delivered on October 22, 1931) settled that the regula-
tion of aviation was a matter for the Dominion. It would certainly only
have confirmed the majority in their opinions. And as to the minority,
though. it is true that reference is made in their opinions to the fact that
as the case then stood aviation had been decided not to fall within the
exclusive jurisdiction of the Dominion, yet had they known the eventual
judgment it is doubtful whether that fact would have altered their. opinion.
For this must at once be admitted; the leading consideration in the judg-
ment of tie Board was that the subject fell within the provisions of
section 132 of the British North America Act, 1867, which is as follows:
'The Parliament and Government of Canada shall have all powers neces-
sary or proper for performing the obligations of Canada or of any Province
thereof as part of the British Empire towards foreign countries arising
under treaties between the Empire and such foreign countries! And it is
said with truth that, while as regards aviation there was a treaty, the
convention here is not a treaty between the Empire as such and foreign
countries, for Great Britain does not sign as representing the Colonies and
Dominions. She only confirms the assent which had been signified by the
Colonies and Dominions who were separately represented at the meetings
which drafted the convention. But while this is so, the aviation case in
their Lordships' judgments cannot be put on one side.

" Counsel for the Province felt this and sought to avoid any general
deduction by admitting that many of the things provided by the conven-
tion and the regulations thereof fell within various special heads of sec-
tion 91. For example, provisions as to beacon signals he would refer to
head 10 of section 91-navigation and shipping. It is unnecessary to
multiply instances, because the real point to be considered is this manner
of dealing with the subject. In other words the argument of the Province
comes to this: Go through all the stipulations of the convention and
each one you can pick which fairly falls within one of the enumerated
heads of section 91, that can be held to be appropriate for Dominion
legislation; but the residue belongs to the Province under the head either
of head 13 of section 92-property and civil rights, or head 16-matters of
a merely local or private nature in the Province.

" Their Lordships cannot agree that the matter should be so dealt
with. Canada as a Dominion is one of the signatories to the convention.
In a question with foreign powers the persons who might infringe some
of the stipulations in the convention would not be the Dominion of
Canada as a whole but would be individual persons residing in Canada.
These persons must so to speak be kept in order by legislation and the
only legislation that can deal with them all at once is Dominion legisla-
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tion. This idea of Canada as a Dominion being bound by a convention
equivalent to a treaty with foreign powers was quite unthought of in
1867. It is the outcome of the gradual development of the position of
Canada vis-h-vis to the mother country Great Britain, which is found in
these later days expressed in the Statute of Westminster. It is not,
therefore, to be expected that such a matter should be dealt with in
explicit words in either section 91 or section 92. The only class of treaty
which would bind Canada was thought of as a treaty by Great Britain,
and that was provided for by section 132. Being, therefore, not mentioned
explicitly in either section 91 or section 92, such legislation falls within
the general words at the opening of section 91 which assign to the Gov-
ernment of the Dominion the power to make laws 'for the peace, order
and good govarnment of Canada in relation to all matters not coming
within the classes of subjects by this Act assigned exclusively to the
legislatures -of the Provinces.' In fine, though agreeing that the Conven-
tion was not such a treaty as is defined in section 132, their Lordships
think that it comes to the same thing. On August 11, 1927, the Privy
Council of Canada with the approval of the Governor General chose a
body to attend the meeting of all the powers to settle international
agreements as to wireless. The Canadian body attended and took part
in deliberations. The deliberations ended in the convention with general
regulations appended being signed at Washington on November 25, 1927,
by the representatives of all the powers who had taken part in the con-
ference, and this convention was ratified by the Canadian Government
on July 12, 1928.

" The result is in their Lordships' opinion clear. It is Canada as a
whole which is amenable to the other powers for the proper carrying out
of the convention; and to prevent individuals in Canada infringing the
stipulations of the convention it is necessary that the Dominion should
pass legislation which should apply to all the dwellers in Canada.

" At the same time, while this view is destructive of the view urged
by the Province as to how the observance of the international conven-
tion should be secured, it does not, they say, dispose of the whole of the
question. They say it does not touch the consideration of inter-Provincial
broadcasting. Now, much the same might have been said as to aero-
nautics. It is quite possible to fly without going outside the Province, yet
that was not thought to disturb the general view, and once you come to
the conclusion that the convention is binding on Canada as a Dominion,
there are various sentences of the Board's judgment in the aviation case
which might be literally transcribed to this. The idea pervading that judg-
ment is that the whole subject of aeronautics is so completely covered by
the treaty ratifying the convention between the nations, that there is not
enough left to give a separate field to the Provinces as regards the subject.
The same might at least very easily be said on this subject, but even sup-
posing that it were possible to draw a rigid line between inter-Provincial
and Dominion broadcasting, there is something more to be said. It will
be found that the argument for the Provinces really depends on a com-
plete difference being established between the operations of the transmit-
ting and the receiving instruments. The Province admits that an improper
use of a transmitting instrument could by invasion of a wave-length not
assigned by international agreement to Canada bring into effect a breach
of a clause of the convention. But it says this view does not apply to
the operation of a receiving instrument. Now it is true that a dislocation
of a receiving instrument will not in usual oases operate a disturbance
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beyond a comparatively limited circular area; although their Lordships
understand that a receiving instrument could be so manipulated as to
make its area of disturbance much larger than what is usually thought of.

"But the question does not end with the consideration of the con-
vention. Their Lordships draw special attention to the provisions of head
10 of section 92. These provisions, as has been explained in several
judgments of the Board, have the effect of reading the excepted matters
into the preferential place enjoyed by the enumerated subjects of sec-
tion 91, and the exceptions runs that the works or undertakings are to be
other than such as are of the following classes:-

(a) Lines of steam or other ships, railways, canals, telegraphs, and
other works and undertakings connecting the Province with any other
or others of the Provinces, or extending beyond the limits of the
Province;

(b) Lines of steamships between the Province and any British or
foreign country;

(c) Such works as, although wholly situate within the Province, are
before or after their execution declared by the Parliament of Canada to
be for the general advantage of Canada or for the advantage of two or
more of the Provinces. Now, does broadcasting fall within the excepted
matters? Their Lordships are of opinion that it does, falling in (a) within
both the word 'telegraphs' and the general words 'undertakings connect-
ing the Province with any other or others of the Provinces or extending
beyond the limits of the Province.'

"The argument of the Province really depends on making as already
said, a sharp distinction between the transmitting and the receiving instru-
ment. In their Lordships' opinion this cannot be done. Once it is con-
ceded, as it must be, keeping in view the duties under the convention, that
the transmitting instrument must be so to speak under the control of the
Dominion, it follows in their Lordships' opinion that the receiving instru-
ment must share its fate. Broadcasting as a system cannot exist without
both a transmitter and a receiver. The receiver is indeed useless without
a transmitter and can be reduced to a nonentity if the transmitter closes.
The system cannot be divided into two parts, each independent of the
other.

" Their Lordships cannot but think that much of the argument
depends on an unwarranted deduction taken from a sentence to be found
in the judgment delivered by Lord Atkinson in the case of City of
Montreal v Montreal Street Ry. Co. ([19121 A.C. 333, 342). His Lord-
ship, after saying 'the matters thus transferred are . . .,' quotes the
sections (a), (b) and (c) and then adds: 'These works are physical things,
not services.' Mignault J. in the aviation case assumed that this sentence
applied not only to (c) which deals with 'works' only, but also to
(a) and (b), and this view has obviously influenced the conclusions of the
minority in this case. Now in the first case their Lordships see no reason
why the word 'works' should not be referred to the same word standing
alone in (c) and not be extended to (a) where it is conjoined with
' undertaking,' and to (b) where it is not used at all. But if their Lord-
ships' surmise as to the view of the Board as expressed by Lord Atkinson
is wrong, then they are not bound by and would not agree with the
widened proposition. In the wider sense it was in no way necessary for
the judgment in the case. What was being dealt with was a street railway
which in itself formed no part of a through system and only became so
by the legislation which was impugned. 'Undertaking' is not a physical
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thing, but is an arrangement under which of course physical things are
used.

"Their Lordships have therefore no doubt that the undertaking of
broadcasting is an undertaking 'connecting the Province with other
Provinces and extending beyond the limits of the Province.' But further,
as already said, they think broadcasting falls within the description of
'telegraphs.' No doubt in everyday speech telegraph is almost exclusively
used to denote the electrical instrument which by means of a wire con-
necting that instrument with another instrument makes it possible to
communicate signals or words of any kind. But the original meaning of
the word 'telegraph,' as given in the Oxford Dictionary, is 'An apparatus
for transmitting messages to a distance, usually by signs of some kind.'
Now a message to be transmitted must have a recipient as well as a
transmitter. The message may fall on deaf ears, but at least it falls on
ears. Further, the strict reading of the word 'telegraph' making it
identical with the ordinary use of it, has already been given up in
Toronto Corporation v Bell Telephone Co. of Canada ([19051 A.C. 52).

"There are several words of Lord Macnaghten in delivering the
judgment of the Board in that case which mutatis mutandis might well
be applied to the argument of the Province here. He said ([1905] A.C.
59): 'It was argued that the company was formed to carry on, and was
carrying on, two separate and distinct businesses-a local business and a
long-distance business. And it was contended that the local business
and the undertaking of the Company so far as it dealt with local business
fell within the jurisdiction of the provincial legislature. But there again,
the facts do not support the contention of the appellants. The under-
taking authorized by the Act of 1880 was one single undertaking, though
for certain purposes its business may be regarded as falling under different
branches or heads. The undertaking of the Bell Telephone Company
was no more a collection of separate and distinct businesses than the
undertaking of a telegraph company which has a long-distance line com-
bined with local business, or the undertaking of a railway company which
may have a large suburban traffic and miles of railway communicating
with distant places.' Now it is true that that case was dealing with an
established system, while the question here is as to the scope of legisla-
tion. But none the less the argument for the appellants there was that
the legislation under which the system had been established was ultra
vires. Consequently the words of Lord Macnaghten do carry a lesson as
to the futility of trying to split what really is one undertaking into two.

" As their Lordships' views are based on what may be called the pre-
eminent claims of section 91, it is unnecessary to discuss the question
which was raised with great ability by Mr. Tilley-namely, whether, if
there had been no pre-eminent claims as such, broadcasting could have
been held to fall either within 'property and civil rights,' or within
'matters of a merely local or private nature.'"

71054-ISA
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J T RE INSURANCE ACT OF CANADA (1932) A.C. 41

Case (VISCOUNT DUNEDIN, LORD BLANESBURGH, LORD ATKIN,

No.58 LORD RUSSELL OF KILLOWEN AND LORD MACMILLAN.)

Decision by Viscount Dunedin.
Reference by Province of Quebec to Court of King's Bench

of Quebec.
Decision of Quebec Court varied.
Dominion legislation held ultra vires.
Provincial legislation held intra vires.
Dominion represented as respondent.
Province of Quebec represented as appellant and Provinces

of Ontario and British Columbia as intervenants.

Principles stated by the Board-
1. That foreign or British Insurance Companies licensed

under provincial law to do business within a province need
not be similarly licensed by the Dominion.

2. That any attempt of the Dominion to legislate com-
pelling a Dominion. licence to cover such a case is ultra
vires, although it purport to be and is enacted under the
guise of alien and immigration legislation.

3. That the Dominion may not validly intermeddle with
the conduct of insurance business, which was declared in
Attorney-General for Canada v Attorney-General for
Alberta ((1916) 1 A.C. 588) to be a subject exclusively
within provincial authority.

This case holds several sections of the Insurance Act of
Canada to be ultra vires.

Per Viscount Dunedin:
"It is not in their Lordships' opinion necessary for them, as it was

for the judges in the Courts below, to examine in detail the various cases
that have arisen in the Canadian Courts. They think that the questions
raised can be conclusively dealt with in tlhe light of four cases which have
reached this Board. These are in chronological order; Citizens Insurance
Co. v Parsons ([18811 7 App. Cas. 96); John Deere Plow Co. v Wharton
([19151 A.C. 330); Attorney-General for Canada v Attorney-General for
Alberta ([19161 1 A.C. 588); and Attorney-General for Ontario v Reciprocal
Insurers ([19241 A.C. 328).

"The case of the Citizens Insurance Co. v Parsons ([18811 7 App.
Cas. 96) was not fought directly between the Dominion and the Provinces,
either as parties or interveners. It was an action by a private individual
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to recover money under an insurance contract for a loss by fire. The
defence was non-compliance on the part of the insured with certain statu-
tory conditions imposed by a Provincial Ontario Act and applicable to
insurers, to which. the answer was made that the provisions were ultra vires
as trespassing on the province of Dominion legislation. It was held that
the conditions were not ultra vires, and the defence was good. The argu-
ments turned on what may be called the competing claims of sections 91
and 92 of the British North America Act. The principle laid down was
clear. It is within the power of the Dominion legislature to create the
person of a company and endow it with powers to carry on a certain class
of business, to wit, insurance; and nothing that the Provinces can do by
legislation can interfere with the status so created; but none the less the
Provinces can by legislation prescribe the way in which insurance business
or any other business shall be carried on in the Provinces. The great point
of the case is the clear distinction drawn between the question of the
status of a company and the way in which the business of the company
shall be carried on. This distinction was clearly acted on in the next case,
which was not an insurance case.

"John Deere Plow Co.'s case ([1915] A.C. 330) related to a company
incorporated under Dominion legislation to carry on the business of trading
in agricultural implements throughout Canada. The Parliament of British
Columbia sought means to restrain any such trade by enacting that the
trader siould have no power to sue unless he had obtained a licence to
trade from the Provincial authorities. It was held that this was ultra vires
of the Province, as being an attempt to interfere with the status of the
company.

" Then came the case of Attorney-General for Canada v Attorney-
General for Alberta ([19161 1 A.C. 588). This was the first direct trial of
strength between a Province and the Dominion. By section 4 of the
Dominion Insurance Act of 1910 it was provided that no company or
person should do insurance business unless they had received a Dominion
licence so to act. This provision was fortified by a penalty for contraven-
tion under section 70. Two questions were put to the Court: (1) Are
sections 4 and 70 of the Act or any part thereof ultra vires of the Parlia-
ment of Canada? (2) Does section 4 operate to prohibit a foreign com-
pany carrying on business without a licence even though its business is
confined to one Province?

" The Board answered the first question in the affirmative. Here
again the arguments turned on the competing claims of sections 91 and 92,
and the decision on this question conclusively and finally settled that
regulations as to the carrying on of insurance business were a Provincial
and not a Dominion matter. It really only carried to their logical con-
clusion the two cases already cited.

" As to the second question, Lord Haldane said ([19161 1 A.C. 588,
597): 'The second question is, in substance, whether the Dominion Parlia-
ment has jurisdiction to require a foreign company to take out a licence
from the Dominion Minister, even in a case where the company desires
to carry on its business only within the limits of a single province. To this
question their Lordships' reply is that in such a case it would be within
the power of the Parliament of Canada, by properly framed legislation,
to impose such a restriction. It appears to them that such a power is
given by the heads in section 91, which refer to the regulation of trade
and commerce and to aliens. This question also is therefore answered in
the affirmative.'

71054-18AJ
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" Tie first question in the present appeal really turns upon whether
the sections impugned fall within the sentence of the Board just quoted.

" But before discussing this it will be well to examine the remaining
case mentioned-namely, the Reciprocal Insurers' case ([19241 A.C. 328).
After the decision against them on the first question in the last case in
1916, the Dominion legislation on this subject was altered. A new Act was
passed in 1917. In place of the old section 4, which had been declared ultra
vires by the decision, there was now enacted sections 11 and 12 in these
terms:-

'It shall not be lawful for (a) any Canadian company; or (b) any
alien, whether a natural person or a foreign company, within Canada to
solicit or accept any risk, or to issue or deliver any receipt or policy of
insurance, or to grant, in consideration of any premium or payment, any
annuity on a life or lives, or to collect or receive any premium, or, except
as provided in section one hundred and twenty-nine of this Act, to inspect
any risk or adjust any loss, or to advertise for or carry on any business of
insurance, or to prosecute or maintain any suit, action or proceeding, or
to file any claim in insolvency relating to such business, unless under a
licence from the Minister granted pursuant to the provisions of this Act.'
1917, chapter 29, section 11.

' 12.-(l) It shall not be lawful for any British company or for any
British subject not resident in Canada, to immigrate into Canada for the
purpose of opening or establishing any office or agency for the transaction
of any business of or relating to insurance, or of soliciting or accepting
any risk or issuing or delivering any interim receipt, or any policy of insur-
ance, or granting, in consideration of any premium or payment, any
annuity on a life or lives, or of collecting or receiving any premium, or,
except as provided in section one hundred and twenty-nine of this Act, of
inspecting any risk or adjusting any loss, or of carrying on any business of
or relating to insurance, or of prosecuting or maintaining any suit, action
or proceeding, or of filing any claim in insolvency relating to such business,
unless under a licence from the Minister granted pursuant to the provisions
of this Act.

'(2) A company shall be deemed to immigrate into Canada within the
meaning of this section if it sends into Canada any document appointing
or otherwise appoints any person in Canada its agent for any of the pur-

poses mentioned in subsection one of this section.'
" Contravention of these provisions was dealt with by sections im-

posing penalties. But besides that, there bad been inserted in the Criminal
Code, two new sections, 508c and 508d, which constituted as a criminal
offence the doing of insurance business without a Dominion licence. Mean-
time Ontario had passed an Act dealing with mutual insurance. This led
to the case in which the questions proposed were as follows: (1) Is it
within the legislative competence of the legislature of the Province of
Ontario to regulate or licence the making of reciprocal contracts by such
legislation as that embodied in the Reciprocal Insurance Act, 1922? (2)
Would the making or carrying out of reciprocal insurance contracts licensed
pursuant to the Reciprocal Insurance Act, 1922, be rendered illegal or
otherwise affected by the provisions of sections 508c and 508d of the
Criminal Code as enacted by chapter 26 of the Statutes of Canada 7 and 8
Geo. 5 in the absence of a licence from the Minister of Finance issued
pursuant to section 4 of the Insurance Act of Canada, 7 and 8 Geo. 5,
chapter 29? (3) Would the answers to questions 1 or 2 be affected, and if
so, how, if one or more of the persons subscribing to such Reciprocal Insur-
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ance contracts is: (a) a British. subject not resident in Canada immigrating
into Canada? (b) an alien?

" Mr. Justice Duff, who delivered the judgment of the Board,
expressed himself thus ([19241 A.C. 336): 'The provisions relating to
licenses in the Insurance Act of 1910, which' [by the judgment of 19161
' was declared to be ultra vires, and the regulations governing licenses
under the Act and applicable to contracts and to the business of insur-
ance, did not, in any respect presently material, substantially differ from
those now found in the legislation of 1917; but the provisions of the
statute of 1910 derived their coercive force from penalties created by the
Insurance Act itself. The distinction between the legislation of 1910
and that of 1917, upon which the major contention of the Dominion is
founded, consists in the fact that section 508c is enacted in the form of
an amendment to the statutory criminal law, and purports only to
create offences which are declared to be indictable, and to ordain penal-
ties for such offences. The question now to be decided is whether, in
the frame in which this legislation of 1917 is cast, that part of it which
is so enacted can receive effect as a lawful exercise of the legislative
authority of the Parliament of Canada in relation to the criminal law. It
has been formally laid down in judgments of this Board, that in such an
inquiry the Courts must ascertain 'the true nature and character' of the
enactment: Citizens Insurance Co. v Parsons (7 App. Cas. 96); its 'pith
and substance': Union Colliery Co. v Bryden. ([18991 AC. 580.) . . .

"The Board proceeded to decide that the amendment of the criminal
law by section 508c was not a genuine amendment of the criminal law,
but was really an attempt by a soi-disant amendment of the criminal
law to subject insurance business in the Province to the control of the
Dominion, that which had exactly been determined to be ultra vires by
the judgment of 1916. This decided the main question.

" As regards question 3, it was answered in the negative, but there
was added the following addendum: 'Their Lordships do not express
any opinion as to the competence of the Dominion Parliament, by virtue
of its authority in relation to aliens and to trade and commerce, to enact
sections 11 and 12, subsection 1, of the Insurance Act. This, although
referred to on the argument before their Lordships' Board, was not fully
discussed, and since it is not directly raised by the question submitted,
their Lordships, as they then intimated, considered it inadvisable to
express any opinion upon it. Their Lordships think it sufficient to recall
the observation of Lord Haldane, in delivering the judgment of the
Board, in Attorney-General for Canada v Attorney-General for Alberta
([19161 1 A.C. 588), to the effect that legislation, if properly framed.
requiring aliens, whether natural persons or foreign companies, to become
licensed, as a condition of carrying on the business of insurance in Canada,
might be competently enacted by Parliament.'

"Following on this judgment, the Dominion Parliament, by an
amending statute in 1924, repealed subsection 2 of section 12 of the Act
of 1917. The Act of 1927, which is the Act with which the present case
has to do, reproduces, as has been seen, sections 11 and 12 and the
corresponding penal sections renumbered as 66 and 67, and in the
Criminal Code of 1927 the old 508c reappears as 507, but with an excep-
tion as to reciprocal insurance companies so as to avoid the direct result
of the judgment of 1924.

" Their Lordships are now in a position to address themselves directly
to the first question in this case. It is clear from the quotations from the
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Reciprocal Insurers' case ([19241 A.C. 328) that the question is techni-
cally still open, and it is clear from the judgment in the 1916 case that
the sections in question can only be justified if to them can be applied
what was there said by Lord Haldane in his answer to query 2. Their
Lordships will repeat it: 'To this question their Lordships' reply is that
in such a case it would be within the power of the Parliament of Canada,
by properly framed legislation, to impose such a restriction. It appears
to them that such a power is given by the heads in section 91, which refer
to the regulation of trade and commerce and to aliens.

"The state of opinion in the Court below was as follows: Two
learned judges thought that the sections were ultra vires` whether applied
to British or to foreign insurers; but three judges, while holding the
sections ultra vires as to British subjects, held that they were intra vires
as to aliens. Now so far as British subjects were concerned the view was
that Lord Haldane's dictum showed clearly that the only power of restric-
tion given rested upon its being possible to connect it with alien legisla-
tion, and that therefore it was impossible to bring British subjects within
the scope of the dictum. So far as this argument goes, their Lordships
think it is sound, but at the same time they think it unnecessary, because
they think it is swallowed up in the wider consideration which makes the
sections bad as regards both aliens and British subjects. Their Lordships
consider that although the question was studiously kept open in the
Reciprocal Insurers' case ([19241 A.C. 328), it was really decided by what
was then laid down. The case decided that a colourable use of the
Criminal Code could not serve to disguise the real object of the legisla-
tion, which was to dominate the exercise of the business of insurance.
And in the same way it was decided that to try by a false definition to
pray in aid section 95 of the British North America Act, 1867, which
deals with immigration, in order to control the business of insurance, was
equally unavailing. What has got to be considered is whether this is in
a true sense of the word alien legislation, and that is what Lord Haldane
meant by 'properly framed legislation,' Their Lordships have no doubt
that the Dominion Parliament might pas an Act forbidding aliens to
enter Canada or forbidding them so to enter to engage in any business
without a license, and further they might furnish rules for their conduct
while in Canada, requiring them, e.g., to report at stated intervals. But
the sections here are not of that sort, they do not deal with the position
of an alien as such; but under the guise of legislation as to aliens they
seek to intermeddle with the conduct of insurance business, a business
which by the first branch of the 1916 case has been declared to be exclu-
sively subject to Provincial law. Their Lordships have, therefore, no
hesitation in declaring that this is not 'properly framed' alien legislation.

" As regards British subjects, who cannot be styled aliens, once the
false definition is gone, the same remark applies as to alien immigrants.
This is not properly framed law as to immigration, but an attempt to
saddle British immigrants with a different code as to the conduct of
insurance business from the code which has been settled to be the only
valid code, i.e., the Provincial Code.

" Passing now to the second question, it seems to their Lordships
that precisely the same line of reasoning applies. The only section that
need be quoted is section 16, the other sections being only concomitants
thereto; that section is as follows: '(16) Every person resident in Canada,
who insures his property situate in Canada, or any property situate in
Canada in which he has an insurable interest, other than that of an
insurer of such property, against risks other than marine risks: (a) with
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any British or foreign company or British or foreign underwriter or
underwriters, not licensed under the provisions of the Insurance Act, to
transact business in Canada; or (b) with any association of persons formed
for the purpose of exchanging reciprocal contracts of indemnity upon the
plan known as inter-insurance and not licensed under the provisions of the
Insurance Act, the chief place of business of which association or of its
principal attorney-in-fact is situate outside of Canada; shall on or before
the thirty-first day of December in each year pay to-the Minister in addi-
tion to any other tax payable under any existing law or statute a tax of
five per centum of the total net cost to such person of all such insurance
for the preceding calendar year.'

" Now as to the power of the Dominion Parliament to impose
taxation there is no doubt. But if the tax as imposed is linked up with
an object which is illegal the tax for that purpose must fall. Section 16
clearly assumes that a Dominion licence to prosecute insurance business
is a valid licence all -over Canada and carries with it the right to transact
insurance business. But it has been already decided that this is not so;
that a Dominion licence so far as authorizing transactions of insurance
business in a Province is concerned, is an idle piece of paper conferring
no rights which the party transacting in accordance with Provincial
legislation has not already got, if he has complied with Provincial
requirements. It is really the same old attempt in another way.

" Their Lordships cannot do better than quote and then paraphrase
a portion of the words of Duff J. in the Reciprocal Insurers' case ([19241
A.C. 328, 342). He says: 'In accordance with the principle inherent in
these decisions their Lordships think it is no longer open to dispute that
the Parliament of Canada cannot, by purporting to create penal sanc-
tions under section 91, head 27, appropriate to itself exclusively a field
of jurisdiction in which, apart from such a procedure, it could exert no
legal authority, and that if, when examined as a whole, legislation in
form criminal is found, in aspects and for purposes exclusively within the
Provincial sphere, to deal with matters committed to the Provinces, it
cannot be upheld as valid.' If instead of the words 'create penal sanc-
tions under section 91, head 27' you substitute the words 'exercise
taxation powers under section 91, head 3,' and for the word 'criminal'
substitute 'taxing,' the sentence expresses precisely their Lordships'
views."

LYMBURN v MAYLAND (1932) A.C. 318

Case (VISCOUNT DUNEDIN, LORD BLANESBURGH, LORD ATKIN,

No.59 LORD RUSSELL OF KILLOWEN AND SIR GEORGE LOWNDES.)

Decision by Lord Atkin.
Supreme Court of Alberta reversed.

Provincial legislation held intra vires.

Dominion represented as Intervener.
Action was for a declaration of invalidity of a Provincial

Act.
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Principle stated by the Board-
That the Alberta Security Frauds Prevention Act, 1930,

was not ultra vires, because

(a) as to Dominion companies it did not wholly pre-
clude them from selling their shares unless they
were registered but merely subjected them to
competent provisions applying to all persons
trading in securities and

(b) it was not, as a whole, a colourable attempt to
encroach upon the legislative power of the
Dominion as to the Criminal law, section 20 of
the Act, in so far as it was invalid as so encroach-
ing, was clearly severable.

Per Lord Atkin:
"When the framework of the Act is examined it will be found that

after an elaborate definition clause it is divided into five parts. The
material definitions are those of broker, which includes every person, other
than a 'salesman' as defined, who is engaged in the business of 'trading'
in securities, and 'trading' includes the solicitation or obtaining a sub-
scription to any security. 'Salesman' includes every person employed by
a company to trade in securities. Part I is entitled 'Registration of
brokers and salesmen', and provides in substance that no person may
trade in securities unless he is registered as a broker or salesman. The
prohibition is confined to 'persons' which by the definition clause does not
include corporations. A corporation may however be registered, in which
event its officials do not need separate registration. Registration is made
subject to the approval of the Attorney-General, who may direct that
registration be refused for any reason which he may deem sufficient.
Registered persons must enter into a personal bond, and may be required
to enter into a surety bond each in the sum of $500, conditioned for pay-
ment if the registered person, amongst other events, is (in the former bond)
' charged with,' (in the latter bond) 'convicted of', a criminal offence, or
found to have committed an offence against the Act or the regulations
made thereunder. It was contended on behalf of the Attorney-General
for the Dominion that to impose a condition making the bond fall due
upon conviction for a criminal offence was to encroach upon the sole right
of the Dominion to legislate in respect of the criminal law. It indirectly
imposed an additional punishment for a criminal offence. Their Lordships
do not consider this objection well founded. If the legislation be other-
wise intra vires, the imposition of such an ordinary condition in a bond
taken to secure good conduct does not appear to invade in any degree the
field of criminal law.

" There is no reason to doubt that the main object sought to be
secured in this part of the Act is to secure that persons who carry on the
business of dealing in securities shall be honest and of good repute, and
in this way to protect the public from being defrauded. Incidentally the
net has been drawn so wide as to cover the issue of shares by a public
company, with the result that a company cannot issue its shares to the
public unless for that purpose it employs a registered broker or salesman,
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or unless the company itself is registered. It is said that these provisions
so far as they affect Dominion companies are ultra vires according to the

principles adopted by this Board in John Deere Plow Co. v Wharton
([19151 A.C. 330); Great West Saddlery Co. v The King ([19211 2 A.C.
91); and Attorney-General for Manitoba v Attorney-General for Canada
([19291 A.C. 260). In those cases there was a general prohibition to com-
panies either to trade at all or to issue their capital unless the company
was registered. The legislation was held ultra vires because the legislative
powers of the Province are restricted so that 'the status and powers of a
Dominion Company as such cannot be destroyed' (John Deere Plow Co.
case ([19151 A.C. 330) and legislation will be invalid if a Dominion com-
pany is ' sterilized in all its functions and activities' or 'its status and
essential capacities are impaired in a substantial degree' (Great West

Saddlery Co. case [19211 2 A.C. 91). It appears to their Lordships impos-
sible to bring this legislation within such a principle. A Dominion com-
pany constituted with powers to carry on a particular business is subject
to the competent legislation of the Province as to that business and may
find its special activities completely paralysed, as by legislation against
drink traffic or by the laws as to holding land. If it is formed to trade
in securities there appears no reason why it should not be subject to the
competent laws of the Province as to the business of all persons who trade
in securities. As to the issue of capital there is no complete prohibition,
as in the Manitoba case ([19291 A.C. 260) in 1929; and no reason to sup-
pose that any honest company would have any difficulty in finding regist-
ered persons in the Province through whom it could lawfully issue its
capital. There is no material upon which their Lordships could find that
the functions and activities of a company were sterilized or its status and
essential capacities impaired in a substantial degree.

" Their Lordships have discussed this part of the Act because the
attack of the respondents was mainly directed to it, partly because it was
said that the pith and substance of the Act was contained in it and that
by sterilizing Dominion companies it was inseverably invalid; and partly
because it was said that, even if severable so far as registration of Dominion
companies was concerned, inasmuch as inquiry could be made under
Part II as to an offence against the Act, an enquiry under Part II might
be directed to an alleged offence invalidly created, and therefore the inquiry
provisions of Part II, themselves were invalid. This brings their Lord-
ships to the consideration of Part II, and it will be found that once the
main attack on registration has failed there is little to be said against this
part of the Act.

" Section 9, under which the examination in dispute in these pro-
ceedings was ordered, empowers the Attorney-General or any delegate

appointed by him to examine any person or company in order to ascer-

tain whether any fraudulent act or any offence against the Act or regula-

tions has been, is being, or is about to be committed. The definition of
'fraudulent act' appears to be very wide, in some cases having no relation

to securities or dealing in securities; and it is possible that if the question
becomes relevant a limited construction would be put upon the very

general terms used. But this has no bearing upon the question of validity.

The examination is not confined to questions of. registration, nor are the

persons or companies to be examined limited to persons or companies who
themselves trade in securities. It seems obvious that the object of the
section would be defeated unless the powers of examination extended
to persons who might have relevant knowledge, including companies and
the officials of companies whose securities might be or be about to be the
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subject of dealings with the public. The provisions of this part of the Act
may appear to be far-reaching; but if they fall, as their Lordships conceive
them to fall, within the scope of legislation dealing with property and civil
rights the legislature of the Province, sovereign in this respect, has the sole
power and responsibility of determining what degree of protection it will
afford to the public. There appears to be no reason for excluding Domin-
ion companies from the inquiries of the Attorney-General under this
section; and no inconsistency between this legislation and the powers of
inquiry under the Dominion Companies Act made on application of
members of a company and for a limited purpose-namely, the investiga-
tion of the affairs of the company. Their Lordships are unable to agree
with the view which was adopted by the Appellate Division that in respect
of the subject-matter under discussion the legislature of the Province has
only a limited right to require information.

" Part III of the Act provides for the appointment of auditors to
audit the accounts of brokers and to advise the executive committees of
stock exchanges in the Province. There appears to be no ground for dis-
puting the validity of these provisions.

'* Part IV by section 14 contains a provision making it an offence for
a broker in certain transactions for customers to place beyond his control
securities he may be carrying for customers, and sections 15 and 16 pro-
vide for the necessary records of such transactions. Tie penal provisions
of section 14 have been subsequently incorporated into the Criminal Code
of the Dominion by 20 and 21 Geo. 5, chapter 11 (Canada), section 5,
which now presumably occupies the field so far as the criminal law is
concerned. The substantive provisions of the section avoiding the im-
pugned transaction at the option of the customer and the provisions of
the other sections of this part cannot be attacked. Part V has general
provisions which need not be noticed except as to the argument of the
respondents founded on the words of section 20, which provide (inter alia)
that any person who does any fraudulent act not punishable under the
provisions of the Criminal Code of Canada shall be liable to fine and
imprisonment. It is said that this encroaches on the exclusive legislative
power of the Dominion as to criminal law. Having regard to the wide
definition of 'fraudulent act' above referred to, it may well be that this
argument is well founded. But so far as the section is invalid it appears
to be clearly severable. In any case it appears to their Lordships, after
reviewing the whole Act that there is no ground for holding that the Act
is a colourable attempt to encroach upon the exclusive legislative power
of the Dominion as to criminal law. They have already given their
reasons for holding that the Act cannot be considered invalid as destroying
the status of Dominion companies. The provisions therefore of Part II of
the Act appear to be competent Provincial enactments dealing with
property and civil rights and have to be obeyed by persons subject to
them."
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CROFT v DUNPHY (1933) A.C. 156

Case (LORD TOMLIN, LORD THANKERTON, LORD MACMILLAN,

No.60 LORD WRIGHT AND SIR GEORGE LOWNDES.)

Decision by Lord Macmillan.
Appeal from Supreme Court of Canada
That Court reversed.
Dominion legislation held intra vires.
Dominion not represented in form, but appellant in fact.
Provinces not concerned and not represented.
Appeal related to Dominion's power to enact Customs laws

of extra-territorial operation.

Principles stated by Board-
1. That if a matter is within the legislative authority of

the Parliament of Canada under section 91 of the B.N.A.
Act, 1867, the permitted legislation is not limited by any
other consideration than is applicable to the legislation of
a sovereign state, wherefore, because Imperial Customs
Acts have contained provisions similar to the Canadian
provisions as to vessels " hovering " within twelve miles
of the Coast of Canada, and these have long formed part
of the Imperial Customs laws system, presumably because
regarded as necessary for its efficacy, it follows that the
Dominion " hovering " provisions are lawfully enacted.

2. That, in the circumstances, it was not necessary to
determine whether section 3 of the Statute of Westminster,
1931, by which " it is declared and enacted that the Parlia-
ment of a Dominion has full power to make laws having
extra-territorial effect " was retrospective.

Per Lord Macmillan:
"It may be accepted as a general principle that states can legislate

effectively only for their own territories. To what distance seaiward the
territory of a state is to be taken as extending is a question of inter-
national law upon which their Lordships do not deem it necessary or
proper to pronounce. But whatever be the limits of territorial waters in
the international sense, it has long been recognized that for certain pur-
poses, notably those of police, revenue, public health and fisheries, a
state may enact laws affecting the seas surrounding its coasts to a dis-
tance seaward which exceeds the ordinary limits of its territory. There is
the weighty authority to this effect of Lord Stowell, who, when Sir
William Scott, said in The Le Louis ((1817) 2 Dod. Adm. 210, 245):
' Maritime states have claimed a right of visitation and inquiry within
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those parts of the ocean adjoining to their shores, which the common
courtesy of nations has for their common convenience allowed to be con-
sidered as parts of their dominions for various domestic purposes, and
particularly for fiscal or defensive regulations more immediately affecting
their safety and welfare. Such are our hovering laws, which, within
certain limited distances more or less moderately assigned, subject
foreign vessels to such examination.' This special latitude of Tegislation
in such matters is a familiar topic in the text-books on international
law."

"But while the Imperial Parliament may be conceded to possess
such powers of legislation under international laws and usage, the
respondent contends that the Parliament of Canada has no such powers.
It is not contested that under the British North America Act the
Dominion legislature has full power to enact customs laws for Canada,
but it is maintained that it is debarred from introducing into such legis-
lation any provisions designed to operate beyond its shores or at any
rate beyond a marine league from the coast.

"In their Lordships' opinion the Parliament of Canada is not under
any such disability. Once it is found that a particular topic of legislation
is among those upon which the Dominion Parliament may competently
legislate as being for the peace, order and good government of Canada
or as being -one of the specific subjects enumerated in section 91 of the
British North America Act, their Lordships see no reason to restrict the
permitted scope of such legislation by any other consideration than is
applicable to the legislation of a fully Sovereign State.

" In the well-known case of The Queen v Burah (3 App. Cas. 889),
Lord Selborne, in expressing the views of the Board in the comparable
instance of India, uses this very significant language: 'The Indian
Legislature has powers expressly limited by the Act of the Imperial Par-
liament which created it, and it can, of course, do nothing beyond the
limits which circumscribe these powers. But, when acting within those
limits, it is not in any sense an agent or delegate of the Imperial Parlia-
ment, but has, and was intended to have, plenary powers of legislation
as large, and of the same nature, as those of Parliament itself.' Again,
speaking of the Provincial legislature of Ontario, Sir Barnes Peacock, in
giving the judgment of this Board in Hodge v The Queen (9 App. Cas.
117, 132), said: 'When the British North America Act enacted that there
should be a legislature for Ontario, and that its legislative assembly
should have exclusive authority to make laws for the Province and for
Provincial purposes in relation to the matters enumerated in section 92,
it conferred powers not in any sense to be exercised by delegation from
or as agents of the Imperial Parliament, but authority as plenary and
as ample within the limits prescribed by section 92 as the Imperial Par-
liament in the plenitude of its power possessed and could bestow.' To the
Dominion Parliament these words apply a fortiori, with the substitution
of section 91 for section 92. Their Lordships also recall the language
used by Lord Halsbury L.C. in expressing the views of the Board on the
power of the Dominion Parliament to legislate for the peace, order and
good government of Canada, in the case of Riel v The Queen (10 App.
Cas. 675, 678). 'The words of the statute,' said his Lordship, 'are apt to
authorize the utmost discretion of enactment for the attainment of the
objects pointed to.'

"Legislation of the Imperial Parliament, even in contravention of
generally acknowledged principles of international law, is binding upon
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and must be enforced by the Courts of this country, for in these Courts
the legislation of the Imperial Parliament cannot be challenged as ultra
vires: per Lord Justice-General Dunedin in Mortensen v Peters ( (1906)
8 F. (J.C.) 93, 101.) It may be that legislation of the Dominion Parlia-
ment may be challenged as ultra vires on the ground that it is contrary
to the principles of international law, but that must be because it must
be assumed that the British North America Act has not conferred power
on the Dominion Parliament to legislate contrary to these principles.
In the present case, however, there is no question of international law,
involved, for legislation of the kind here challenged is recognized as
legitimate by international law, and in any event the provision impugned
has no application to foreign vessels. The sole question is whether the
Imperial Parliament, in conferring upon Canada, as it admittedly has
done, full power to enact customs legislation, bestowed or withheld
the power to enact the provisions now challenged. No question of any
infraction of international law arises. The question is a domestic one
between the Imperial Parliament and the Dominion Parliament.

"When in the course of the hearing it became clear that this was
the nature of the controversy, their Lordships deemed it proper that
intimation should be made to His Majesty's Attorney-General in order
that he might, if so advised, intervene on behalf of the Imperial Govern-
ment. The Attorney-General attended at their Lordships' bar and stated
that, having considered the issue raised in the case, he did not deem it
his duty to offer any argument on the matter. It may therefore be taken
that the appellant's contention in support of the validity of this Cana-
dian legislation is not regarded as contrary to any Imperial interest. This
of course does not affect in any way the pure question of law arising on
the interpretation of the British North America Act, as that question
had been defined above.

When a power is conferred to legislate on a particular topic it is
important, in determining the scope of the power, to have regard to what
is ordinarily treated as embraced within that topic in legislative practice
and particularly in the legislative practice of the State which has conferred
the power. Thus in considering what might be appropriately and legiti-
mately enacted by the Dominion Parliament under its power to legislate
in relation to 'bankruptcy and insolvency', it was considered relevant to
discuss the usual contents of bankruptcy statutes: Royal Bank of Canada
v Larue. ([19281 A.C. 187.) Now from early times the customs legisla-
tion of the Imperial Parliament has contained anti-smuggling provisions
authorizing the seizure of vessels having dutiable goods on board when
found 'hovering' off the coast within distances substantially in excess of
the ordinary territorial limits. So far back as 1768 there is to be found
in the statute 9 Geo, 3, chapter 9, section 22, legislation authorizing the
forfeiture of dutiable goods found in vessels 'hovering' within two marine
leagues of the shore. There are numerous subsequent enactments of
a similar character, and legislation of this nature has been extended as
far as to twenty-four miles from the coast. So familiar indeed are such
provisions in the history of British customs legislation that the series of
measures embodying them have come to be known compendiously as the
'Hovering Acts.' Although these Acts have now all been repealed, the
Customs Consolidation Act of 1876, by section 179, authorized the forfeiture
of any ship belonging wholly or in part to British subjects, or having
half the persons on board subjects of Her Majesty, if found with pro-
hibited goods on board within three leagues of the coast of the United
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Kingdom. In the case of other vessels not British the limit is fixed
at one league from the coast. The previous Imperial Act of 1853 (16
& 17 Vict, chapter 107), which was in force when the British North
America Act was passed dealt, in section 212, with even greater distances
from the coast. It is not without interest to note as a matter of history
that the risk of illicit trade between the French island of St. Pierre and
His Majesty's North American possessions was the subject of special
legislation in a statute of 1763, 4 Geo. 3, chapter 15, by section 35 of
which any British ship 'hovering' within two leagues of St. Pierre and
Miquelon might be seized and forfeited.

" It will thus be seen that when the Imperial Parliament in 1867 con-
ferred on the Parliament of Canada full power to legislate regarding cus-
toms, it had long been the practice to include in Imperial statutes relating
to this branch of law executive provisions to take effect outside ordinary
territorial limits. The measures against 'hovering' were no doubt enacted
by the Imperial Parliament because they were deemed necessary to render
anti-smuggling legislation effective. In these circumstances it is difficult
to conceive that the Imperial Parliament in bestowing plenary powers on
the Dominion Parliament to legislate in relation to customs should have
withheld from it the power to enact provisions similar in scope to those
which had long been an integral part of Imperial customs legislation and
which presumably were regarded as necessary to its efficacy: cf. Attorney-
General for Canada v Cain. ([19061 A.C. 542.) The British North America
Act imposed no such restriction in terms and their Lordships see no
justification for inferring it, nor do they find themselves constrained to
import it by any of the cases to which they were referred by the re-
spondent, for these cases are not in pari materia.

" Their Lordships' attention was drawn to section 3 of the Statute
of Westminster, 1931, by which it is 'declared and enacted that the
Parliament of a Dominion has full power to make laws having extra-
territorial operation,' and it was suggested that this section had retro-
spective effect. In the view which their Lordships have taken on the
present case it is not necessary to say anything on this point beyond
observing that the question of the validity of extra-territorial legislation
by the Dominion cannot at least arise in the future.

A.-G. FOR BRITISH COLUMBIA v KINGCOME
NAVIGATION CO. (1934) A.C. 45

Case (LORD BLANESBURGH, LORD ATKIN, LORD THANKERTON,

No.61 LORD RUSSELL OF KILLOWEN AND SIR GEORGE LOWNDES.)

Decision by Lord Thankerton.
Appeal from Supreme Court of British Columbia.
That Court reversed.
Provincial legislation held intra vires.
Dominion not represented.
Province of B. C. represented as appellant.

Principle stated by the Board-

A direct tax upon every consumer of gasoline, prima
facie valid under section 92 (2) does not infringe the
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Dominion's power to make laws for the regulation of trade
and commerce.

Per Lord Thankerton:
"These decisions" (of the Board previously cited and discussed) "in

their Lordships' opinion, make clear that if the tax is demanded from
the very persons who it is intended or desired should pay it, the
taxation is direct, and that it is none the less direct, even if it might be
described as an excise tax, for instance, or is collected as an excise
tax." * * *

" The last contention of the respondent was that the Fuel-Oil Tax
Act invaded the province of the Dominion Parliament, in that it regu-
lated trade and commerce. Except that the Act taxes persons in respect
of a commercial commodity, which is not produced in its raw state
within the Province, there is nothing in the Act to suggest that its
purpose was the regulation of trade and commerce, and the respondent
has to rely on extrinsic circumstances such as the competition of coal in
the fuel market. But, if the taxation falls within the terms of section 92,
head 2, that is, if it is direct taxation within the Province in order to
raise a revenue for Provincial purposes, and it does not purport to
regulate trade and commerce, there is no reason to limit the legislative
power expressly conferred on the Province. 'If they find that on the due
construction of the Act a legislative power falls within section 92, it
would be quite wrong of them to deny its existence because by some
possibility it may be abused, or may limit the range which would other-
wise be open to the Dominion Parliament' (Bank of Toronto v Lambe).
(12 App. Cas. 575, 587.) The case of Lawson v Interior Fruit and Vege-
table Committee ([19311 S.C.R. 357), affords an interesting contrast, for
there, on the face of the statute, the Provincial legislature sought to
regulate the import of commodities."

(RE WEEKLY REST, MINIMUM WAGES AND
HOURS OF LABOUR ACTS)

A.-G. FOR CANADA v A.-G. FOR ONTARIO AND
OTHERS (1937) A.C. 326

Case (LORD ATKIN, LORD THANKERTON, LORD MACMILLAN, LORD

No.62~ WRIGHT, M.R., AND SIR SIDNEY ROWLATT.)

INo.62 Decision by Lord Atkin.
Appeal from Supreme Court of Canada on a reference by

Dominion (as to the validity of The Weekly Rest in
Industrial Undertakings Act, 1935, The Minimum Wages
Act, 1935 and The Limitation of Hours of Work Act,
1935.)

Supreme Court of Canada equally divided in opinion.
Dominion legislation held ultra vires.
Dominion appellant and represented.
Provinces of Ontario, New Brunswick and British Columbia

respondents and represented.
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Principles stated by the Board-

1. That all the legislation in question, relating as it does
to "property and civil rights in the province" under 92 (13)
of the B.N.A. Act, 1867, was ultra vires of the Parliament
of Canada.

2. That such legislation could not be justified under
section 132 of the B.N.A. Act, 1867, because the obligations
under the ratified conventions to which such legislation
purported to give effect were not obligations of Canada
as part of the British Empire, but of Canada by virtue
of her new status as an international juristic person, and
they did not therefore arise under a treaty between the
British Empire and foreign countries.

3. That jurisdiction to legislate for the purpose of per-
forming the obligations of a Canadian treaty does not
reside exclusively in the Parliament of Canada.

4. That for the purposes of the distribution of legislative
powers between the Dominion and the Provinces under
sections 91 and 92 there is. no such thing as treaty legis-
lation as such. The distribution is based on classes of
subjects, and as a treaty deals with a particular class of
subject so would the legislative power of performing it be
ascertained.

5. That no further legislative competence was obtained
by the Dominion from its accession to international status
and the consequent increase in the scope of its executive
functions. There was no existing constitutional ground
for stretching the competence of the Dominion Parliament
so that it became enlarged to keep pace with enlarged
functions of the Dominion executive. If the new functions
affected the classes of subjects enumerated in section 92
legislation to support the new functions was within the
competence of the Provincial Legislatures only; if they
did not, the competence of the Dominion Legislature was
declared by section 91 and existed ab origine. The
Dominion could not, merely by making promises to foreign
countries, clothe itself with legislative authority incon-
sistent with the constitution which gave it birth. That
the present legislation was not concerned with matters of
such general importance as to justify the overriding of the
normal distinction of powers in sections 91 and 92.
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7. That in totality of legislative powers, Dominion and
Provincial together, Canada was fully equipped to legislate
in performance of treaty obligations, but the legislative
powers remained distributed, and if in the exercise of her
new functions, derived from her new international status,
Canada incurred obligations, they must, so far as legislation
was concerned, when they dealt with Provincial classes of
subjects, be dealt with by the totality of powers-by
co-operation between the Dominion and the Provinces.

Per Lord Atkin:
" This is one of a series of cases brought before this Board on Appeal

from the Supreme Court of Canada on references by the Governor General
in Council to determine the validity of certain statutes of Canada passed
in 1934 and 1935. Their Lordships will deal with all the appeals in due
course, but they propose to begin with that involving The Weekly Rest
in Industrial Undertakings Act, The Minimum Wages Act and The
Limitation of Hours of Work Act, both because of the exceptional
importance of the issues involved, and because it affords them an
opportunity of stating their opinion upon some matters which also arise
in the other cases. At the outset they desire to express their appreciation
of the valuable assistance which they have received from counsel, both
for the Dominion and for the respective Provinces. No pains have been
spared to place before the Board all the material both as to the facts
and the law which could assist the Board in their responsible task. The
arguments were cogent and not diffuse. The statutes in question in the
present case were passed, as their titles recite, in accordance with con-
ventions adopted by the International Labour Organization of the League
of Nations in accordance with the Labour Part of the Treaty of Versailles
of 28th June, 1919. It was admitted at the bar that each statute affects
property and civil rights within each Province; and that it was for the
Dominion to establish that nevertheless the statute was validly enacted
under the legislative powers given to the Dominion Parliament by the
B.N.A. Act, 1867. It was argued for the Dominion that the legislation
could be justified either (1) under section 132 of the B.N.A. Act as being
legislation 'necessary or proper for performing the obligations of Canada
or any Province thereof as part of the British Empire towards foreign
countries arising under treaties between the Empire and such foreign
countries' or (2) under the general powers, sometimes called the residuary
powers, given by section 91 to the Dominion Parliament to make laws
for the peace, order and good government of Canada in relation to all
matters not coming within the classes of subjects by this Act assigned
exclusively to the legislatures of the Provinces.

"The Provinces contended:-

As to (1)-

(a) That the obligations, if any, of Canada under the labour con-
ventions did not arise under a treaty or treaties made between
the Empire and foreign countries: and that therefore section 132
did not apply.

(b) That the Canadian Government had no executive authority to
make any such treaty as was alleged.

71054-19A
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(c) That the obligations said to have been incurred and the legislative
powers sought to be exercised by the Dominion were not incurred
and exercised in accordance with the terms of the Treaty of
Versailles.

As to (2) that if the Dominion had to rely only upon the powers
given by section 91, the legislation was invalid, for it related to
matters which came within the classes of subjects exclusively assigned
to the legislatures of the Provinces, viz. property and civil rights
in the Province.

" In order to indicate the opinion of the Board upon these contentions
it will be necessary briefly to refer to the Treaty of Versailles, Part
XIII, Labour: to the procedure prescribed by it for bringing into
existence labour conventions: and to the procedure adopted in Canada
in respect thereto. The Treaty of Peace signed at Versailles on 28th
June, 1919, was made between the Allied and Associated Powers, and the
High Contracting Party for the British Empire was His Majesty the
King, represented generally by certain of his English Ministers and
represented for the Dominion of Canada by the Minister of Justice and
the Minister of Customs, and for the other Dominions by their respective
Ministers. The treaty began with Part I of the covenant of the League
of Nations by which the high contracting parties agreed to the covenant,
the effect of which was that the signatories named in the annex to the
covenant were to be the original members of the League of Nations.
The Dominion of Canada was one of the signatories and so became an
original member of the League. The treaty then proceeds in a succession
of parts to deal with the agreed terms of peace, stipulations of course
entered into not between members of the League but between the high
contracting parties, i.e., for the British Empire His Majesty the King.
Part XIII entitled "Labour," after reciting that the object of the League
of Nations is the establishment of universal peace, and such a peace
can only be established if it is based on social justice and that social
justice requires the improvement of conditions of labour throughout
the world provides that the high contracting parties agree to the estab-
lishment of a permanent organization for the promotion of the desired
objects and that the original and future members of the League of
Nations shall be the members of this organization. The organization is
to consist of a general conference of representatives of the members and
an International Labour Office. After providing for meetings of the con-
ference and for its procedure the treaty contains articles 405 and 407:-

"ARTICLE 405

"(1) When the Conference has decided on the adoption of proposals
with regard to an item in the agenda, it will rest with the Conference
to determine whether these proposals should take the form: (a) of a
recommendation to be submitted to the Members for consideration with
a view to effect being given to it by national legislation or otherwise,
or (b) of a draft international convention for ratification by the Members.

" (2) In either case a majority of two-thirds of the votes cast by
the Delegates present shall be necessary on the final vote for the adoption
of the recommendation or draft convention, as the case may be, by the
Conference.

" (3) In framing any recommendation or draft convention of general
application the Conference shall have due regard to those countries in
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which climatic conditions, the imperfect development of industrial organi-
zation or other special circumstances make the industrial 'conditions sub-
stantially different and shall suggest the modifications, if any, which it
considers may be required to meet the case of such countries.

"(4) A copy of the recommendation or draft convention shall be
authenticated by the signature of the President of the Conference and
of the Director and shall be deposited with the Secretary-General of the
League of Nations. The Secretary-General will communicate a certified
copy of the recommendation or draft convention to each of the Members.

" (5) Each of the Members undertakes that it will, within the period
of one year at most from the closing of the session of the Conference,
or if it is impossible owing to exceptional circumstances to do so within
the period of one year, then at the earliest practicable moment and in
no case later than eighteen months from the closing of the session of
the Conference bring the recommendation or draft convention before
the authority or authorities within whose competence the matter lies,
for the enactment of legislation or other action.

" (6) In the case of a recommendation the Members will inform the
Secretary-General of the action taken.

" (7) In the case of a draft convention, the Member will, if it
obtains the consent of the authority or authorities within whose com-
petence the matter lies, communicate the formal ratification of the
convention to the Secretary-General and will take such action as may
be necessary to make effective the provisions of such convention.

" (8) If on a recommendation no legislative or other action is taken
to make a recommendation effective, or if the draft convention fails
to obtain the consent of the authority or authorities within whose com-
petence the matter lies, no further obligation shall rest upon the Member.

" (9) In the case of a federal State, the power of which to enter
into conventions on labour matters is subject to limitations, it shall
be in the discretion of that Government to treat a draft convention to
which such limitations apply as a recommendation only, and the provi-
sions of this Article with respect to recommendations shall apply in
such case.

" (10) The above Article shall be interpreted in accordance with the
following principle:-

"In no case shall any Member be asked or required, as a result of
the adoption of any recommendation or draft convention by the Con-
ference, to lessen the protection afforded by its existing legislation to the
workers concerned.

"ARTICLE 407

"If any convention coming before the Conference for final -considera-
tion fails to secure the support of two-thirds of the votes cast by the
Delegates present, it shall nevertheless be within the right of any of the
Members of the Permanent Organization to agree to such convention
among themselves.

" Any convention so agreed to shall be communicated by the Govern-
ment concerned to the Secretary-General of the League of Nations, who
shall register it."

" It will be observed that a draft convention is adopted by a majority
of two-thirds of the delegates present: and that at the stage of adoption
it has no binding effect on the members: nor do the delegates of members
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sign it or purport to enter into an obligation on behalf of the members
whose delegates they are. 'Ratification,' therefore, as used in paragraph
7 of Article 405 is not used in the ordinary sense in which it is used in
respect of treaties, the formal adoption by the high contracting party of
a previous assent conveyed by the signature of so-called plenipotentiaries.
'Consent to' or 'accession to' would perhaps better describe the transaction
which involves the creation for the first time of any obligation under the
convention.

" In accordance with the provisions of Part XIII draft conventions
were adopted by general conferences of the International Labour
Organization as follows:-

29th October-29th November, 1919, Conference.
Draft Convention limiting the Hours of Work in Industrial
Undertakings.

25th October-19th November, 1921, Conference.
Draft Convention concerning the Application of The Weekly Rest
in Industrial Undertakings.

30th May-16th June, 1928, Conference.
Draft Convention concerning the creation of Minimum Wage
Fixing Machinery.

"Each of the conventions included stipulations purporting to bind
members who ratified it to carry out its provisions, the first two con-
ventions by named dates, viz. 1st July, 1921, and 1st January, 1924,
Tespectively. These three conventions were in fact ratified by the Dominion
,of Canada, Hours of Work on 1st March, 1935, Weekly Rest on 1st
March, 1935, and Minimum Wages on 12th April, 1935.

" In each case in February and March, 1935, there had been passed
resolutions of the Senate and House of Commons of Canada approving
them. The ratification as approved by order of the Governor General
in Council was recorded in an instrument of ratification executed by the
Secretary of State for External Affairs for Canada, Mr. Bennett, and was
duly communicated to the Secretary-General of the League of Nations.
The statutes which in substance give effect to the draft conventions, were
passed by the Parliament of Canada and received the Royal Assent.
' Hours of Work ' on 5th July, 1935, to come into force three months
after assent; ''Weekly Rest,' on 4th April, 1935. to come into force three
months after assent; 'Minimum Wage,' on 28th July, 1935, to come
into force, so far as the convention provisions are concerned, when pro-
claimed by the Governor in Council, an event which has not yet
happened. In 1925 the Governor General in Council referred to the
Supreme Court questions as to the obligations of Canada under the pro-
visions of Part XIII of the Treaty of Versailles and as to whether the
legislatures of the Provinces were the authorities within whose competence
the subject matter of the conventions lay. The answers to the reference
-which are to be found in 1925 S.C.R. 505, were that the legislatures of the
Provinces were the competent authorities to deal with the subject matter,
save in respect of Dominion servants, and the parts of Canada not within
the boundaries of any Province; and that the obligation of Canada was
to bring the convention before the Lieutenant-Governor of each Prov-
ince to enable him to bring the appropriate subject matter before the
legislature of his Province, and to bring the matter before the Dominion
Parliament in respect of so much of the convention as was within their
competence. This advice appears to have been accepted, and no further
steps were taken until those which took place as stated above in 1935.
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" Their Lordships, having stated the circumstances leading up to
the reference in this case, are now in a position to discuss the contentions
of the parties which were summarized earlier in this judgment. It will
be essential to keep in mind the distinction between (1) the formation,
(2) the performance, of the obligations constituted by a treaty, using
that word as comprising any agreement between two or more sovereign
States. Within the British Empire there is a well-established rule that the
making of a treaty is an executive act, while the performance of its
obligations, if they entail alteration of the existing domestic law, requires
legislative action. Unlike some other countries the stipulations of a
treaty duly ratified do not within the Empire, by virtue of the treaty
alone, have the force of law. If the national executive, the government
of the day, decide to incur the obligations of a treaty which involve
alteration of law they have to run the risk of obtaining the assent of
Parliament to the necessary statute or statutes. To make themselves
as secure as possible they will often in such cases before final ratification
seek to obtain from Parliament an expression of approval. But it has
never been suggested, and it is not the law, that such an expression of
approval operates as law, or that in law it precludes the assenting Parlia-
ment or any subsequent Parliament from refusing to give its sanction to
any legislative proposals that may subsequently be brought before it.
Parliament, no doubt, as the Chief Justice points out, has a constitutional
control over the executive; but it cannot be disputed that the creation
of the obligations undertaken in treaties and the assent to their form
and quality are the function of the executive alone. Once they are
created, while they bind the State as against the other contracting
parties, Parliament may refuse to perform them and so leave the State
in default. In a unitary State whose legislature possesses unlimited powers
the problem is simple. Parliament will either fulfil or not treaty obli-
gations imposed upon the State by its executive. The nature of the
obligations does not affect the complete authority of the legislature to
make them law if it so chooses. But in a State where the legislature does
not possess absolute authority; in a federal State where legislative
authority is limited by a constitutional document; or is divided up
between different legislatures in accordance with the classes of subject
matter submitted foi legislation, the problem is complex. The obli-
gations imposed by treaty may have to be performed, if at all, by several
legislatures; and the executive have the task of obtaining the legislative
assent not of the one Parliament to whom they stand in no direct
relation. The question is not how is the obligation formed, that is the
function of the executive, but how is the obligation to be performed and
that depends upon the authority of the competent legislature or legisla-
tures.

" Reverting again to the original analysis of the contentions of the
parties it will be seen that the Provincial contention I (b) relates only
to the formation of the treaty obligation while I (c) has reference to the
alleged limitations of both executive and legislative action by the express
terms of the treaty. If, however, the Dominion Parliament was never
vested with legislative authority to perform the obligation these questions
do not arise. And as their Lordships have come to the conclusion that
the reference can be decided upon the question of legislative competence
alone, in accordance with their usual practice in constitutional matters
they refrain from expressing any opinion upon the questions raised by
the contentions I (b) and (c), which in that event become immaterial.
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Counsel did not suggest any doubt as to the international status which
Canada had now attained, involving her competence to enter into inter-
national treaties as an international juristic person. Questions were raised
both generally as to how the executive power was to be exercised to bind
Canada, whether it must be exercised in the name of the King, and
whether the prerogative right of making treaties in respect of Canada,
was now vested in the Governor General in Council, or his Ministers,
whether by constitutional usage or otherwise, and specifically in relation
to the draft conventions as to the interpretation of the various para-
graphs in Article 405 of the Treaty of Versailles and as to the effect
of the time limits expressed both in Article 405 and in the conventions
themselves. Their Lordships mention these points for the purpose of
making it clear that they express no opinion upon them.

"The first ground upon which counsel for the Dominion sought to
base the validity of the legislation was section 132, So far as it is sought
to apply this section to the conventions when ratified the answer is plain.
The obligations are not obligations of Canada as part of the British
Empire, but of Canada, by virtue of her new status as an international
person, and do not arise under a treaty between the British Empire and
foreign countries. This was clearly established by the decision in the
Radio case (1932) A.C. 304, and their Lordships do not think that the
proposition admits of any doubt. It is unnecessary, therefore, to dwell
upon the distinction between legislative powers given to the Dominion
to perform obligations imposed upon Canada as part of the Empire by
an Imperial executive responsible to and controlled by the Imperial
Parliament, and the legislative power of the Dominion to perform obli-
gations created by the Dominion executive responsible to and controlled
by the Dominion Parliament. While it is true, as was pointed out in the
Radio case, that it was not contemplated in 1867 that the Dominion
would possess treaty making powers; it is impossible to strain the section
so as to cover the uncontemplated event. A further attempt to apply
the section was made by the suggestion that while it does not apply
to the conventions, yet it clearly applies to the Treaty of Versailles itself,
and the obligations to perform the conventions arise "under" that treaty
because of the stipulations in Part XIII. It is impossible to accept this
view. No obligation to legislate in respect of any of the matters in
question arose until the Canadian executive, left with an unfettered dis-
cretion of their own volition, acceded to the conventions, a novus actus
not determined by the treaty. For the purposes of this legislation the
obligation arose under the conventions alone. It appears that all the
members of the Supreme Court rejected the contention based on section
132 and their Lordships are in full agreement with them.

"If, therefore, section 132 is out of the way the validity of the
legislation can only depend upon sections 91 and 92. Now it had to be
admitted that normally this legislation came within the classes of subjects
by section 92 assigned exclusively to the legislatures of the Provinces,
viz. property and civil rights in the Province. This was in fact expressly
decided in respect of these same conventiohs by the Supreme Court in
1925. How then can the legislation be within the legislative powers
given by section 91 to the Dominion Parliament? It is not within the
enumerated classes of subjects in section 91; and it appears to be ex-
pressly excluded from the general powers given by the first words of the
section. It appears highly probable that none of the members of the
Supreme Court would have departed from their decision in 1925 had
it not been for the opinion of the Chief Justice that the judgments of the
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Judicial Committee in the Aeronautics case and the Radio case con-
strained them to hold that jurisdiction to legislate for the purpose of per-
forming the obligation of a treaty resides exclusively in the Parliament of
Canada. Their Lordships cannot take this view of those decisions. The
Aeronautics case (1932) A.C. 54, concerned legislation to perform obli-
gations imposed by a treaty between the Empire and foreign countries.
Section 132 therefore clearly applied; and but for a remark at the end
of the judgment, which in view of the stated ground of the decision was
clearly obiter, the case could not be said to be an authority on the
matter now under discussion. The judgment in the Radio case (supra)
appears to present more difficulty. But when that case is examined it
will be found that the true ground of the decision was that the conven-
tion in that case dealt with classes of matters which did not fall within
the enumerated classes of subjects in section 92 or even within the
enumerated classes in section 91. Part of the subject matter of the con-
vention, namely broadcasting, might come under an enumerated class
but if so it was under a heading "Interprovincial Telegraphs," expressly
excluded from section 92. Their Lordships are satisfied that neither case
affords a warrant for holding that legislation to perform a Canadian treaty
is exclusively within the Dominion legislative power.

"For the purposes of sections 91 and 92, i.e., the distribution of
legislative powers between the Dominion and the Provinces, there is
no such thing as treaty legislation as such. The distribution is based on
classes of subjects; and as a treaty deals with a particular class of
subjects so will the legislative power of performing it be ascertained.
No one can doubt that this distribution is one of the most essential con-
ditions, probably the most essential condition, in the interprovincial com-
pact to which the B.N.A. Act gives effect. If the position of Lower
Canada, now Quebec, alone were considered, the existence of her separate
jurisprudence as to both property and civil rights might be said to depened
upon loyal adherence to her constitutional right to the exclusive compe-
tence of her own legislature in these matters. Nor is it of less importance
for the Provinces, though their law may be based on English juris-
prudence, to preserve their own right to legislate for themselves in respect
of local conditions which may vary by as great a distance as separates
the Atlantic from the Pacific. It would be remarkable that while the
Dominion could not initiate legislation however desirable which affected
civil rights in the Provinces, yet its Government not responsible to the
Provinces nor controlled by Provincial Parliaments need only agree with
a foreign country to enact such legislation; and its Parliament would be
forthwith clothed with authority to affect Provincial rights to the full
extent of such agreement. Such a result would appear to undermine the
constitutional safeguards of Provincial constitutional autonomy.

"It follows from what has been said that no further legislative
competence is obtained by the Dominion from its accession to inter-
national status, and the consequent increase in the scope of its executive
functions. It is true, as pointed out in the judgment of the Chief Justice,
that as the executive is now clothed with the powers of making treaties
so the Parliament of Canada, to which the executive is responsible, has
imposed upon it responsibilities in connection with such treaties, for if
it were to disapprove of them they would either not be made or the
Ministers would meet their constitutional fate. But this is true of all
executive functions in their relation to Parliament. There is no existing
constitutional ground for stretching the competence of the Dominion
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Parliament so that it becomes enlarged to keep pace with enlarged func-
tions of the Dominion executive. If the new functions affect the classes
of subjects enumerated in section 92 legislation to support the new
functions is in the competence of the Provincial Legislatures only. If
they do not, the competence of the Dominion Legislature is declared by
section 91 and existed ab origine. In other words the Dominion cannot
merely by making promises to foreign countries clothe itself with legis-
lative authority inconsistent with the constitution which gave it birth.

"But the validity of the legislation under the general words of section
91 was sought to be established not in relation to the treaty-making
power alone, but also as being concerned with matters of such general
importance as to have "attained such dimensions as to affect the body
politic," and to have " ceased to be merely local or provincial and to
have become matters of national concern." It is interesting to notice
how often the words used by Lord Watson in A.-G. for Ontario v A.-G.
for Canada (1896) A.C. 348, have unsuccessfully been used in attempts
to support encroachments on the Provincial legislative powers given by
section 92. They laid down no principle of constitutional law, and were
cautious words intended to safeguard possible eventualities which no one
at the time had any interest or desire to define. The law of Canada on
this branch of constitutional law had been stated with such force and
clarity by the Chief Justice in his judgment in the reference concerning
the Natural Products Marketing Act, beginning at p. 65 of the record
in that case and dealing with the six Acts there referred to, that their
Lordships abstain from stating it afresh. The Chief Justice naturally
from his point of view excepted legislation to fulfil treaties. On this
their Lordships have expressed their opinion. But subject to this they
agree with and adopt what was there said. They consider that the law
is finally settled by the current of cases cited by the Chief Justice on
the principle declared by him. It is only necessary to call attention to
the phrases in the various cases, "abnormal circumstances," "exceptional
conditions," " standard of necessity" (Board of Commerce case (1922)
1 A.C. 191), "some extraordinary peril to the national life of Canada,"
" highly exceptional," " epidemic of pestilence " (Sniders case (1925) A.C.
396), to show how far the present case is from the conditions which may
override the normal distribution of powers in sections 91 and 92. The
few pages of the Chief Justice's judgment will, it is to be hoped, form
the locus classicus of the law on this point, and preclude further disputes.

"It must not be thought that the result of this decision is that
Canada is incompetent to legislate in performance of treaty obligations.
In totality of legislative powers, Dominion and Provincial together, she
is fully equipped. But the legislative powers remain distributed and if
in the exercise of her new functions derived from her new international
status she incurs obligations they must, so far as legislation be concerned
when they deal with provincial classes of subjects, be dealt with by the
totality of powers, in other words by co-operation between the Dominion
and the Provinces. While the ship of state now sails on larger ventures
and into foreign waters she still retains the water-tight compartments
which are an essential part of her original structure. The Supreme Court
was equally divided and therefore the formal judgment could only state
the opinions of the three Judges on either side. Their Lordships are of
opinion that the answer to the three questions should be that the Act
in each case is ultra vires of the Parliament of Canada, and they will
humbly advise His Majesty accordingly."
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(Re Natural Products Marketing Act)

A.-G. FOR BRITISH COLUMBIA v A.-G. FOR
CANADA AND OTHERS (1937) A.C. 377

Case (LORD ATKIN, LORD THANKERTON, LORD MACMILLAN, LORD

No.63 WRIGHT, M.R., AND SIR SIDNEY ROWLATT.)

Decision by Lord Atkin.
Appeal from Supreme Court of Canada on a reference by

the Dominion (as to the validity of The Natural Products
Marketing Act, 1934.)

Supreme Court of Canada sustained.
Dominion legislation held ultra vires.
Provinces of British Columbia, Ontario and Quebec appel-

lants and represented.
Dominion respondent and represented.

[Note: The Judicial Committee of the Privy Council
having practically incorporated by reference the decision
of the Supreme Court of Canada in this case into several
of that Board's own decisions, that decision of the Supreme
Court of Canada is set out in full hereunder, immediately
after the decision of the Board.]

Principles stated by the Board-
1. That because the provisions of the legislation in ques-

tion, in addition to dealing with the regulation of foreign
export and inter-Provincial trade, also covered, in terms
not severable, transactions in any natural product which
were completed in the Province and had no connection
with inter-Provincial or export trade, such legislation was
as a whole ultra vires of the Dominion Parliament.

2. That section 91 (2) of the British North America Act,
1867, (the Regulation of Trade and Commerce) does not
permit the regulation of individual forms of trade or com-
merce confined to the Province, and the legislation in
question, therefore, in so far as it related to matters which
were in substance local and provincial and affected property
and civil rights, a subject matter exclusively reserved to
the Provincial Legislature under section 92 (13) of the
British North America Act, 1867, was beyond the com-
petence of the Dominion Parliament.
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3. That the whole texture of the legislation in question
was inextricably interwoven, and neither section 9, which
dealt with inter-Provincial or export trade, nor Part II,
which was a genuine exercise of the Dominion legislative
authority over criminal law, could be contemplated as
existing independently of the main legislation and must
fall with it as being in part merely ancillary to it.

Per Lord Atkin:
"This is an appeal from the Supreme Court on a reference by the

Governor General in Council dated 5th November, 1935, raising the
question whether the Natural Products Marketing Act, 1934, as amended
by the Natural Products Marketing Act Amendment Act, 1935, is ultra
vires of the Parliament of Canada. The Supreme Court unanimously
answered the question in the affirmative.

"The Act consists of two parts. The first provides for the establish-
ment of a Dominion Marketing Board whose powers include powers to
regulate the time and place at which and the agency through which
natural products to which an approved scheme relates shall be marketed
and to determine the manner of distribution and the quantity, quality,
grade or class of the product that shall be marketed by any person at
any time and to prohibit the marketing of any of the regulated products
of any grade, quality or class.

"There are other regulatory powers which need not be further speci-
fied. A scheme to regulate the marketing of a natural product is initiated
by a representative number of persons engaged in the production or
marketing of the natural product. It can be referred by the appropriate
Minister to the Board and if they approve the scheme as submitted or
amended by them and it is further approved by the Minister the
Governor General in Council may approve the scheme. It is essential
that the Governor General in Council shall be satisfied either that the
principal market for the natural product is outside the province of
production or that some part of the product produced may be exported.
The latter provision makes it clear that the regulation may apply to
marketing transactions in natural products which have nothing to do
with foreign export or inter-provincial trade. If the Minister is satisfied
that trade and commerce in a natural product are injuriously affected
by the absence of a scheme prepared as above he may himself propose
a scheme for approval of the Governor in Council. The Governor in
Council is given power by order or regulation to regulate or restrict
importation into Canada of a natural product which enters Canada in
competition with a regulated product: and to regulate or restrict the
exportation from Canada of any natural product. Part II contains provi-
sion for the appointment by the Minister of a Committee who may be
entrusted with the duty of investigating all matters connected with
the production or marketing of natural or regulated products for the
purpose of ascertaining the charges made in distribution of a natural
or regulated product. The receipt against the interest of the public of
an excessive charge is made an indictable offence and there are provisions
for the trial of such offences.

"There can be no doubt that the provisions of the Act cover trans-
actions in any natural product which are completed within the province,
and have no connection with inter-provincial or export trade. It is there-
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fore plain that the Act purports to affect property and civil rights in the
province, and if not brought within one of the enumerated classes of
subjects in section 91 must be beyond the competence of the Dominion
Legislature. It was sought to bring the Act within the class (2) of section
91, namely The Regulation of Trade and Commerce. Emphasis was
laid upon those parts of the Act which deal with inter-provincial and
export trade. But the regulation of trade and commerce does not permit
the regulation of individual forms of trade or commerce confined to the
province. In his judgment the Chief Justice says:-

"The enactments in question, therefore, in so far as they relate
to matters which are in substance local and provincial are beyond
the jurisdiction of Parliament. Parliament cannot acquire jurisdic-
tion to deal in the sweeping way in which these enactments operate
with such local and provincial matters by legislating at the same
time respecting external and interprovincial trade and committing
the regulation of external and interprovincial trade and the regulation
of trade which is exclusively local and of traders and producers en-
gaged in trade which is exclusively local to the same authority (King
v Eastern Terminal Elevators (1925) S.C.R. 434)."

"Their Lordships agree with this; and find it unnecessary to add
anything. There was a further attempt to support the Act upon the
general powers to legislate for the peace, order and good government of
Canada. Their Lordships have already dealt with this matter in their
previous judgments in this series and need not repeat what is there said.
The judgment of the Chief Justice in this case is conclusive against the
claim for validity on this ground. In the result therefore there is no
answer to the contention that the Act in substance invades the provincial
field and is invalid. It was however urged before us that portions of the
Act notably section 9 in the first part and the whole of part II are within
the competence. of Parliament. Section 9 because it only purports to
deal with interprovincial or export trade and part II because it goes no
further than the similar provisions in the Combines Investigation Act
and is a genuine exercise of the Dominion legislative authority over
criminal law. Reference was made to section 26 of the Act which is in
these terms:-

"If it be found that Parliament has exceeded its powers in the
enactment of one or more of the provisions of this Act, none of the

other or remaining provisions of the Act shall therefore be held to be
inoperative or ultra vires, but the latter provisions shall stand as if

they had been originally enacted as separate and independent enact-

ments and as the only provisions of the Act; the intention of Parlia-

ment being to give independent effect to the extent of the powers to

every enactment and provision in this Act contained."

"It is said that this is a plan indication of the intention of the
legislature to pass any portion of the Act which might be valid in itself,
in however truncated form the whole Act is left after rejecting the
other portions. Moreover counsel for British Columbia urged the
Board to make a declaration that it was only so far as authority was
conferred on the Board to deal with local matters not necessarily ancillary
to the main power that the Act was ultra vires and that the validity of
each scheme must be determined as matters arise under it. No such
declaration was asked for from the Supreme Court. British Columbia did
not even appear at the hearing in Canada: and there is no claim for such
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a declaration in the case filed before this Board. It is of special im-
portance in constitutional questions that this Board should if possible
have the assistance of the opinion of the members of the Supreme Court:
and as a general rule the Board will not be prepared in such cases to
entertain claims for relief which have never been formulated in the
Dominion Court. In no event therefore would they have acceded to the
request for such a declaration as mentioned above. It does appear that
the question of severability was raised in the factums of the Dominion
and Ontario and their Lordships were told and of course accept the
statement that this point was mentioned to the Supreme Court. It
cannot, they think, have been emphasized, for the very careful judgment
of the Court makes no mention of it. There appear to be two answers.
In the first place it appears to their Lordships that the whole texture of
the Act is inextricably interwoven and that neither section 9 nor part II
can be contemplated as existing independently of the provisions as to the
creation of a Board and the regulation of products. There are no separate
and independent enactments to which section 26 could give a real
existence. In the second place both the Dominion and British Columbia
in their cases filed on this appeal assert that the sections now said to
be severable are incidental and ancillary to the main legislation. Their
Lordships are of opinion that this is true: and that as the main legis-
lation is invalid as being in pith and substance an encroachment upon
the provincial rights the sections referred to must fall with it as being
in part merely ancillary to it. This relieves them from the task of
deciding whether they would have been justified when dealing with con-
stitutional issues of this importance in giving effect to arguments incon-
sistent with the reasons formally put before the Board in the filed cases of
the respective parties.

"The Board were given to understand that some of the Provinces
attach much importance to the existence of marketing schemes such as
might be set up under this legislation: and their attention was called to
the existence of provincial legislation setting up provincial schemes for
various provincial products. It was said that as the Provinces and the
Dominion between them possess a totality of complete legislative authority,
it must be possible to combine Dominion and provincial legislation so that
each within its own sphere could in co-operation with the other achieve
the complete power of regulation which is desired. Their Lordships appre-
ciate the importance of the desired aim. Unless and until a change is
made in the respective legislative functions of Dominion and Province it
may well be that satisfactory results for both can only be obtained by
co-operation. But the legislation will have to be carefully framed, and
will not be achieved by either party leaving its own sphere and encroaching
upon that of the other. In the present case their Lordships are unable
to support the Dominion legislation as it stands. They will therefore
humbly advise His Majesty that this appeal be dismissed."

JUDGMENT OF THE SUPREME COURT OF CANADA

In re Natural Products Marketing Act (1936) S.C.R. 398
Constitutional law-The Natural Products Marketing Act, 1934, 24-25

Geo. V, chapter 57, as amended in 1935 by 25-26 Geo. V, chapter 64-
Constitutional validity-Regulation of trade.

The Natural Products Marketing Act, 1934, and The Natural Products
Marketing Act Amendment Act, 1935, are ultra vires of the Parliament
of Canada.
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In effect, these statutes attempt and, indeed, profess, to regulate in the
provinces of Canada, by the instrumentality of a commission or
commissions appointed under the authority of the statute, trade in
individual commodities and classes of commodities. The powers of
regulation vested in the commissions extend to external trade and
matters connected therewith and to trade in matters of interprovincial
concern; but also to trade which is entirely local and of purely local
concern. Regulation of individual trades, or trades in individual
commodities in this sweeping fashion, is not competent to the Parlia-
ment of Canada and such a scheme of regulation is not practicable
"in view of the distribution of legislative powers enacted by the
Constitution Act, without the co-operation of the provincial legis-
latures" (Board of Commerce case, [19221 1 A.C. 191, at 201). The
legislation in not valid as an exercise of the general authority of the
Parliament of Canada under the introductory words of section 91,
B.N.A. Act, to make laws "for the peace, order and good govern-
ment of Canada."

REFERENCE by His Excellency the Governor General
in Council to the Supreme Court of Canada, in the exer-
cise of the powers conferred by section 55 of the Supreme
Court Act (R.S.C., 1927, chapter 35), of the following
question: Is The Natural Products Marketing Act, 1934,
as amended by The Natural Products Marketing Act
Amendment Act, 1935, or any of the provisions thereof
and in what particular or particulars or to what extent,
ultra vires of the Parliament of Canada?

The judgment of the Court was delivered by

DUFF, C.J.-Counsel on behalf of the Dominion based
his argument in support of the validity of this statute upon
two grounds. It is argued, first, that it is competent legisla-
tion under the general authority " to make laws for the
peace, order and good government of Canada "; and
second, it is competent legislation in relation to matters
coming within the second of the enumerated heads of sec-
tion 91-" The regulation of trade and commerce." It will
be convenient to discuss first the last mentioned ground.

In substance, we are concerned with sections 3, 4 and
5 of the statute.

By section 3, the Governor General is empowered to
establish a Board to be known as the Dominion Marketing Board to
regulate the marketing of natural products as hereinafter provided.

By section 4 (1) the Board is invested with power
(a) to regulate the time and place at which, and to designate the

agency through which the regulated product shall be marketed, to deter-
mine the manner of distribution, the quantity and quality, grade or class
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of the regulated product that shall be marketed by any person at any
time, and to prohibit the marketing of any of the regulated product of
any grade, quality or class;

"Marketed" is used in an extended sense as embrac-
ing " buying and selling, shipping for sale or storage and
offering for sale."

The Board is also empowered,
(c) to conduct a pool for the equalization of returns received from

the sale of the regulated product; . . .
(f) to require any or all persons engaged in the production or market-

ing of the regulated product to register their names, addresses and occupa-
tions with the Board, or to obtain a licence from the Board, and such
licence shall be subject to cancellation by the Board for violation of any
provision of this Act or regulation made thereunder;

Section 5 contains provisions for marketing schemes
under which the marketing of a natural product, to which
the scheme applies, is regulated by a local board under the
supervision of the Dominion Board.

For the purposes of the discussion, it will not be necessary
further to particularize the enactments of the statute. These
enactments, in our opinion, are not enactments within the
contemplation of the second head of section 91, " The
regulation of trade and commerce " in the sense which has
been ascribed to those words by decisions which are bind-
ing upon us and which it is our duty to follow.

It was argued by Mr. Rowell that two recent decisions,
Proprietary Articles Trade Association v Attorney-General
for Canada (1) and the Aeronautics Reference (2) mani-
fest a departure by the Judicial Committee of the Privy
Council from the principles governing the application of
the residuary clause, as well as of this particular enact-
ment which is also couched in very sweeping terms. In
view of the argument addressed to us, and, in view of the
character of the enactments under consideration, passed as
recently as July, 1934, it would appear to be desirable,
if not, indeed necessary, to review afresh the decisions and
the grounds of the decisions by which this Court has
hitherto supposed itself to be governed in the interpretation
and application of head No. 2.

The judgment of the Board in Parsons case (3) contains
the well known elucidation of the words " regulation of

(1) [19311 A.C. 310. (3) [18811 7 A.C. 96, at 112 et
(2) [1932] A.C. 54. seq.



171

trade and commerce " which received the express approval
of the Judicial Committee in Wharton's case (1). The later
cases, in which the Board had to consider the scope of the
sphere of jurisdiction designated by head No. 2 are the
Montreal Street Railway case (2); A.-G. for Canada v
A.-G. for Alberta (3); the Board of Commerce case (4);
A.-G. for B.C. v A.-G. for Canada (5); Toronto Electric
Commissioners v Snider (6).

The discussion in Parsons case (7) has been many times
considered and sometimes criticized. It is, we think, worth
while to quote it in full (p. 112):

The words " regulation of trade and commerce," in their unlimited
sense are sufficiently wide if uncontrolled by the context of other parts
of the Act, to include every regulation of trade ranging from political
arrangements in regard to trade with foreign governments, requiring the
sanction of parliament, down to minute rules for regulating particular
trades. But a consideration of the Act shews that the words were not
used in this unlimited sense. In the first place, the -collocation of No. 2
with classes of subjects of national and general concern affords an indi-
cation that regulations relating to general trade and commerce were in
the mind of the legislature, when conferring this power on the Dominion
parliament. If the words had been intended to have the full scope of
which in their literal meaning they are susceptible, the specific mention
of several of the other classes of subjects enumerated in section 91 would
have been unnecessary; as 15, banking; 17, weights and measures; 18,
bills of exchange and promissory notes; 19, interest; and even 21, bank-
ruptcy and insolvency.

" Regulation of trade and commerce " may have been used in some
such sense as the words " regulations of trade " in the Act of Union
between England and Scotland (6 Anne, chapter 11), and as these words
have been used in Acts of State relating to trade and commerce. Article V
of the Act of Union enacted that all the subjects of the United Kingdom
should have " full freedom and intercourse of trade and navigation" to
and from all places in the United Kingdom and the Colonies; and Article
VI enacted that all parts of the United Kingdom from and after the union
should be under the same "prohibitions, restrictions, and regulations of
trade." Parliament has at various times since the Union passed laws
affecting and regulating specific trades in one part of the United Kingdom
only, without its being supposed that it thereby infringed the Articles of
Union. Thus the Acts for regulating the sale of intoxicating liquors notori-
ously vary in the two kingdoms. So with regard to Acts relating to bank-
ruptcy, and various other matters.

Construing, therefore, the words "regulation of trade and commerce"
by the various aids to their interpretation above suggested, they would
include political arrangements in regard to trade requiring the sanction of
parliament, regulation of trade in matters of interprovincial concern, and
it may be that they would include general regulations of trade affecting

(1) [1915] A.C. 340. (4) [19221 1 A.C. 191.
(2) [19121 A.C. 33. (5) [19241 A.C. 222.
(3) [19161 1 A.C. 588. (6) [19251 A.C. 396.

(7) [18811 7 A.C. 96.
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the whole Dominion. Their Lordships abstain on the present occasion from
any attempt to define the limits of the authority of the Dominion parlia-
ment in this direction. It is enough for the decision of the present case
to say that, in their view, its authority to legislate for the regulation of
trade and commerce does not comprehend the power to regulate by legisla-
tion the contracts of a particular business or trade, such as the business of
fire insurance in a single province, and therefore that its legislative
authority does not in the present case conflict or compete with the power
over property and civil rights assigned to the legislature of Ontario by No.
13 of section 92.

Having taken this view of the present case, it becomes unnecessary
to consider the question how far the general power to make regulations
of trade and commerce, when competently exercised by the Dominion
parliament, might legally modify or affect property and civil rights in the
provinces, or the legislative power of the provincial legislatures in relation
to those subjects;

The actual decision, it will be observed was that the
authority to legislate for the regulation of trade and com-
merce does not contemplate the power to regulate by legis-
lation the contracts of a particular business or trade in a
single province. But the judgment suggests, although it
does not decide, that this power of regulation does not
extend to the unlimited regulation of particular trades and
occupations. On the other hand, there is nothing in the
judgment to indicate that the regulation of external trade
is excluded from the scope of the authority, nor is there
anything to suggest, whatever the precise scope of the
power may be, that, when Parliament is legislating with
reference to matters strictly within the regulation of trade
and commerce, it is disabled from legislating in regard to
matters otherwise exclusively within the provincial auth-
ority if such legislation is necessarily incidental to the
exercise of its exclusive powers in relation to that subject.

The subject was further elucidated by the judgment of
the Judicial Committee in A.-G. for Canada v A.-G. for
Alberta (1). There it was held that this authority does
not extend to regulation by a licensing system of " a par-
ticular trade in which Canadians would otherwise be free
to engage in the provinces." Here again there is no sug-
gestion that trade in a particular commodity, in so far
as it is external trade or interprovincial trade, is not within
the exclusive regulative authority of the Dominion.

It is convenient at this point to revert to the discussion
of the subject which occurred in the Montreal Street Rail-
way case (2). The judgment of the Board was written by

(1) [19161 1, A.C. 588. (2) [1912] A.C. 333.
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Lord Atkinson, and the Board included Lord Loreburn and
Lord MacNaghten. The controversy concerned the validity
of an order made by the Board of Railway Commissioners
under the authority of a provision of the Dominion Rail-
ways Act which required the owners of the Montreal Street
Railway, a local work within the meaning of the 10th head-
ing of section 92, and normally subject, exclusively to the
control of the provincial legislature, to enter into an agree-
ment with the owners of the Montreal Park and Island
Railway which was a railway subject to the exclusive juris-
diction of the Parliament of Canada, and which connected
with the street railway, in relation to the rates to be
charged by the proprietors of the street railway in respect
of through traffic passing over the street railway and the
Park and Island Railway.

Admittedly, the legislature of Quebec had no authority
to legislate in relation to such a matter as regards the
Dominion undertaking, and on various grounds it was con-
tended that the Dominion Parliament necessarily possessed
authority to legislate in relation to through traffic and for
the provincial railway in respect of such traffic. This
authority was said to be bestowed by, inter alia, the resi-
duary clause and by head No 2 of section 91. " The regu-
lation of trade and commerce." It was necessary for the
determination of the appeal that their Lordships should
pronounce upon both these contentions. They were
examined in a single passage which we now quote. From
the judgment in A.-G. for Ontario v A.-G. for Canada (1)
their Lordships adduced the following principles as applic-
able to the case before them:

(1) that the exception contained in section 91, near its end, was not

meant to derogate from the legislative authority given to provincial legis-
latures by the 16th subsection of section 92, save to the extent of enabling
the Parliament of Canada to deal with matters, local or private, in those

cases where such legislation is necessarily incidental to the exercise of the

power conferred upon that Parliament under the heads enumerated in sec-

tion 91; (2) that to those matters which are not specified amongst the

enumerated subjects of legislation in section 91 the exception at its end

has no application, and that in legislating with respect to matters not so

enumerated the Dominion Parliament has no authority to encroach upon
any class of subjects which is exclusively assigned to the provincial Legis-
lature by section 92; (3) that these enactments, sections 91 and 92, indi-

cate that the exercise of legislative power by the Parliament of Canada

in regard to all matters not enumerated in section 91 ought to be strictly
confined to such matters as are unquestionably of Canadian interest and

(1) [18961 A.C. 491.
71054-20A
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importance, and ought not to trench upon provincial legislation with
respect to any class of subjects enumerated in section 92; (4) that to
attach any other construction to the general powers which, in supplement
of its enumerated powers, are conferred upon the Parliament of Canada
by section 91 would not only be contrary to the intendment of the Act.
but would practically destroy the autonomy of the provinces; and, lastly,
that if the Parliament of Canada had authority to make laws applicable
to the whole Dominion in relation to matters which in each province are
substantially of local or private interest, upon the assumption that these
matters also concern the peace, order and good government of the
Dominion, there is hardly a subject upon which it might not legislate to
the exclusion of provincial legislation. (1912, A.C. at p. 343.)

Their Lordships then proceeded,
The same considerations appear to their Lordships to apply to two of

the matters enumerated in section 91, namely, the regulation of trade and
commerce. Taken in their widest sense these words would authorize legis-
lation by the Parliament of Canada in respect of several of the matters
specifically enumerated in section 92. and would seriously encroach upon
the local autonomy of the province. In their Lordships' opinion these pro-
nouncements have an important bearing on the question for decision in
the present case, though the case itself in which they were made was
wholly different from the present case, and the decision given in it has
little if any application to the present case. They apparently established
this, that the invasion of the rights of the province which the Railway Act
and the Order of the Commissioners necessarily involve in respect of one
of the matters enumerated in section 92, namely, legislation touching local
railways, cannot be justified on the ground that this Act and Order con-
cern the peace, order and good government of Canada nor upon the
ground that they deal with the regulation of trade and commerce.

The general expressions in this passage must, of course,
be read in the light of the controversy with which their
Lordships were dealing. They were, as we have seen, dis-
cussing the question raised as to the authority of the Dom-
inion in exercise of its powers in regard to regulation of
trade and commerce to legislate for a local work or under-
taking of the character assigned, prima facie, exclusively to
the jurisdiction of the province by section 92 (10). But the
passage, as was pointed out in this court in Lawson v
Interior Tree Fruit & Vegetable Committee (1), signalizes
the distinction between that which is national in its scope
and concern and that which in each of the provinces is of
private or local, that is to say, of provincial interest, which
must be observed in deciding whether a particular enact-
ment falls within the Dominion authority respecting the
regulation of trade and commerce.

(1) [19311 S.C.R. 357, at 367.
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In A.-G. for B.C. v A.-G. for Canada (1), the Board dealt
with the subject of the regulation of external trade. The
question before the Board in that case concerned the
authority of the Dominion of Canada to impose customs
duties upon alcoholic liquors imported into Canada by the
Government of British Columbia for the purpose of sale
by that government. It was pointed out in the judgment
delivered by Lord Buckmaster: that the imposition of
customs duties may have for its object regulation of trade
and commerce, or it may have the twofold purpose of regu-
lating trade and commerce and raising money; and it was
held that section 125 of the B.N.A. Act, which prohibits
the taxation of the property of the Crown, ought not to be
so construed and applied as to interfere with the authority
of the Parliament of Canada to regulate trade and com-
merce and to impose customs duties for that purpose.

This decision seems very plainly to involve the proposi-
tion that, by an enactment of the Parliament of Canada,
trade in a particular commodity or class of commodities
may be subjected to regulation through the instrumen-
tality of customs duties.

There is another decision the mention of which ought
not to be omitted, viz., the decision of 1885 of the Judicial
Committee on the reference concerning the validity of the
Dominion Liquor Licence Acts where their Lordships held
that a system for the local licensing of the liquor trade was
beyond the competence of the Dominion Parliament to
establish.

It would appear to result from these decisions that the
regulation of trade and commerce does not comprise, in
the sense in which it is used in section 91, the regulation of
particular trades or occupations or of a particular kind of
business such as the insurance business in the provinces,
or the regulation of trade in particular commodities or
classes of commodities in so far as it is local in the provin-
cial sense; while, on the other hand, it does embrace the
regulation of external trade and the regulation of inter-
provincial trade and such ancillary legislation as may be
necessarily incidental to the exercise of such powers.

There is another class of regulation which has been held
to fall within the purview of head no. 2 (John Deere Plow

(1) (1924) A.C. 222.

71054-20A
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Co. v Wharton (1)); regulation which is auxiliary to some
Dominion measures dealing with matters not falling within
section 92, such, for example, as the incorporation of
Dominion companies.

Obviously, these propositions do not furnish a complete
definition of the authority given by the second subdivision
of section 91. Logically, they leave scope for a possible
jurisdiction in relation to " general trade and commerce "
or in relation to " general regulations of trade applicable
to the whole Dominion "-phrases employed in the judg-
ment in Parson's case. Broadly speaking, they have their
basis in the consideration mentioned in Parsons case (2)
arising from the specification of particular subjects in
section 91 and from the necessity to limit the natural scope
of the words,
in order to preserve from serious curtailment, if not from virtual extinc-
tion, the degree of autonomy, which as appears from the scheme of the
Act as a whole, the provinces were intended to enjoy. (Lawson's case (3)).

Restrictions upon the natural meaning of the words, in
so far as they are dictated by force of such considerations,
may properly be accepted as the necessary result of the
application of settled principles of construction pursuant
to which, from the beginning, it has been recognized that,
in considering sections 91 and 92, the language of each must
be read in light of the other and in some cases even modi-
fied for the purpose of giving effect to the two sections.

The necessity for some such restriction seems to be
demonstrable by reference to the concluding clause of
section 91 which is in these words:

Any matter coming within any of the classes of subjects enumerated
in this section shall not be deemed to come within the class of matters
of a local or private nature comprised in the enumeration of the classes
of subjects by this Act assigned exclusively to the legislatures of the
provinces.

In A.-G. for Ontario v A.-G. for Canada (4) it was held
that the language of this exception was meant to include
all matters enumerated within the sixteen heads of section
92; and in A.-G. for Canada v A.-G. for Ontario (5) it
was laid down and decided that section 91 contains a
legislative declaration that legislation upon any matter

(1) [1915] A.C. 330. (3) [19311 S.C.R. 357, at 366.
(2) (1881) 7 A.C. 96. (4) (1896) A.C. 359.

(5) (1898) A.C. 700, at 715.
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falling strictly within any of the classes of subjects
specially enumerated in section 91 is not within the com-
petence, as matter of legislation, of a provincial legislature
under section 92.

Whenever . . . a matter is within one of these specified classes, their
Lordships said, legislation in relation to it by a Provincial Legislature ia
in their Lordships' opinion incompetent.

The decision in Hodge v The Queen (1) that it is com-
petent to a province to regulate by a local licensing system
the trade in liquor seems incompatible with the contention
that such local regulation of the trade in particular com-
modities is strictly within any of the classes of matters
comprehended under the general words " The regulation of
trade and commerce "; and this was the view taken by the
Board in the case of A.-G. for Alberta v A.-G. for Canada
(2). Such was also, it would appear, the necessary effect
of the judgment of the Board on the Reference in 1885 in
relation to the Dominion Licensing Acts which has already
been mentioned.

It does not seem to admit of serious dispute that, if as
regards natural products, as defined by the Act, the prov-
inces are destitute of the powers to regulate the dealing
with natural products in respect of the matters designated
in section 4 (1) a, the powers of the provinces are much
more limited than they have generally been supposed to
be. If this defect of power exists in relation to natural
products it exists in relation to anything that may be the
subject of trade. Furthermore, if the Dominion has power
to enact section 4 (1) f, as a provision falling strictly within
" the regulation of trade and commerce," then the prov-
inces are destitute of the power to regulate, by licensing
persons engaged in the production, the buying and selling,
the shipping for sale or storage and the offering for sale,
in an exclusively local and provincial way of business of

any commodity or commodities. The acceptance of this
view of the powers of the provinces would seem to be
inconsistent, not only with Hodge v The Queen (1), but
with the judgment in the Montreal Street Railway case (3)
as well 'as with the judgment in the Board of Commerce

(1) (1883) 9 A.C. 117. (2) [1928] A.C. 475.
(3) [19121 A.C. 33.
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case (1). The judgment in this latter case seems very
plainly to declare that in the absence of very special
circumstances such as those indicated in the judgment of
the Board, such matters as subjects of legislation fall
within the jurisdiction of the provinces under section 92.

The enactments in question, therefore, in so far as they
relate to matters which are in substance local and pro-
vincial are beyond the jurisdiction of Parliament. Parlia-
ment cannot acquire jurisdiction to deal in the sweeping
way in which these enactments operate with such local
and provincial matters by legislating at the same time
respecting external and interprovincial trade and com-
mitting the regulation of external and interprovincial trade
and the regulation of trade which is exclusively local and
of traders and producers engaged in trade which is exclu-
sively local to the same authority (King v Eastern
Terminal Elevators (2)).

It should also be observed that these enactments operate
by way of the regulation of dealings in particular com-
modities and classes of commodities. The regulations con-
templated are not general regulations of trade as a whole
or regulations of general trade and commerce within the
sense of the judgment in Parson's case.

We come now to the judgments in the Board of
Commerce case and Snider's case (3).

In Snider's case (3), the view of the Board is stated in
the following passage:

Nor does the invocation of the specific power in section 91 to regulate
trade and commerce assist the Dominion contention. In Citizens Insurance
Co. v Parsons (4), it was laid down that the collocation of this head
(No. 2 of section 91), with classes of subjects enumerated of national and
general concern, indicates that what was in the mind of the Imperial
Legislature when this power was conferred in 1867 was regulation relating
to general trade and commerce. Any other construction would, it was
pointed out, have rendered unnecessary the specific mention of certain
other heads dealing with banking, bills of exchange and promissory notes,
as to which it had been significantly deemed necessary to insert a specific
mention. The contracts of a particular trade or business could not, there-
fore, be dealt with by Dominion legislation so as to conflict with the
powers assigned to the Provinces over property and civil rights relating
to the regulation of trade and commerce. The Dominion power has a
really definite effect when applied in aid of what the Dominion Govern-
ment are specifically enabled to do independently of the general regula-
tion of trade and commerce, for instance, in the creation of Dominion

(1) [19221 1 A.C. 191. (3) [19251 A.C. 396.
(2) [19251 S.C.R. 434. (4) (1881) 7 A.C. 96, at 112.
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companies with power to trade throughout the whole of Canada. This
was shown in the decision in John Deere Plow Co. v Wharton (1). The
same thing is true of the exercise of an emergency power required, as on
the occasion of war, in the interest of Canada as a whole. a power which
may operate outside the specific enumerations in both sections 91 and 92.
And it was observed in A.-G. for Canada v A.-G. for Alberta (2), in
reference to attempted Dominion legislation about insurance, that it must
now be taken that the authority to legislate for the regulation of trade and
commerce does not extend to the regulation, for instance, by a licensing
system, of a particular trade in which Canadians would otherwise be free
to engage in the provinces. It is, in their Lordships' opinion, now clear
that, excepting so far as the power can be invoked in aid of capacity
conferred independently under other words in section 91, the power to
regulate trade and commerce cannot be relied on as enabling the Dominion
Parliament to regulate civil rights in the provinces.

It is quite obvious that their Lordships are here not
dealing with the regulation of external trade or the regula-
tion of trade in matters of interprovincial concern. For
our present purpose, it seems sufficient to say that their
Lordships deemed it necessary or expedient for the purpose
of dealing with an argument addressed to them to discuss
the scope of the power conferred by head No. 2 of section
91; and that, on any conceivable construction of the words,
it would appear to be impossible consistently with them to
support the authority of the statute under consideration.

As to the decision on the Aeronautics Reference (3) and
the Radio Reference (4), it does not seem necessary to
enter upon a minute analysis of the judgments in those
cases. The decision on the Radio Reference (4) proceeded
on two grounds: first, for the reasons fully explained in the
judgment, the legislation in question (being legislation for
giving effect to an international obligation binding upon
Canada) was within the ambit of the powers conferred
by the residuary clause; and, second, that instruments
employed in radio transmission fall within the class of
undertakings which, by the combined operation of head
No. 10 -of section 92 and head No. 29 of section 91, are
within the exclusive jurisdiction of Canada. In the last
mentioned judgment it was pointed out that the decisions
in the Aeronautics Reference (3) proceeded mainly upon
the application of section 132. The subject-matters of
the enactments and regulations actually or hypothetically

(1) [19151 A.C. 330, at 340. (3) [19321 A.C. 54.
(2) [19161 1 A.C. 588, at 599. (4) [19321 A.C. 304.
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considered in those two cases have no sort of resemblance
to the subject matter of this legislation.

There is nothing in either of these judgments to justify
an inference that their Lordships intended to overrule the
long series of their own decisions hereinbefore mentioned;
or the reasons upon which those decisions were founded.

There is one further observation which, perhaps, ought
not to be omitted although it may be a mere corollary of
what has already been said. Legislation necessarily inci-
dental to the exercise of the undoubted powers of the
Dominion in respect of the regulations of trade and com-
merce is competent although such legislation may trench
upon subjects reserved to the provinces by section 92, but
it cannot, we think, be seriously contended that sweeping
regulation in respect of local trade, such as we find in this
enactment, is, in the proper sense, necessarily incidental
to the regulation of external trade or interprovincial trade
or both combined.

The scheme of this statute in respect of its essential
enactments would not appear to be practicable as a legis-
lative scheme,
in view of the distribution of legislative powers enacted by the Con-
stitution Act, without the co-operation of the provincial legislatures.

to quote from the judgment of the Judicial Committee in
re the Board of Commerce Act (1).

Turning now to the contention that this statute is a
valid exercise of the power of Parliament under the intro-
ductory clause of section 91, there is a preliminary obser-
vation to be made. This argument has been pressed upon
us in support of six of the statutes which have been
referred to us for consideration. These are the statutes
relating to the Minimum Wages, to Limitation of Hours
of Work, to a Weekly Rest Day; to Employment and
Social Insurance; to Farmers' Creditors Arrangements and
to the statute immediately under consideration, the
Natural Products Marketing Act. The discussion which
follows was written with special reference to the first
three of these statutes; the argument upon the reference
relating to them being that, apart altogether from the
circumstances that the subject matters of the enactments
are subjects of international agreements in respect of which

(1) [19221 1 A.C. 191, at 201.
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international obligations have been assumed, they are dealt
with in aspects which do not fall under section 92 and can
only be the subject matter of legislation under the initial
clause of section 91. What follows, however, in substance
pertains to the argument as presented in support of all
the statutes mentioned and it has been thought convenient
to produce it in this place.

It is important not to lose sight of the language of the
statute itself. The initial words of section 91 empower
the Queen by and with the advice and consent of the Senate and the
House of Commons to make laws for the peace, order and good govern-
ment of Canada in relation to all matters not coming within the classes
of subjects by this Act assigned exclusively to the legislatures of the
provinces.

By section 92,
in each province the legislature may exclusively make laws in relation
to matters coming within the classes of subjects
enumerated. These classes of subjects include (No. 13)
Property and Civil Rights in the Province.

By section 94,
Notwithstanding anything in this Act, the Parliament of Canada may

make provision for the uniformity of all or any of the laws relative to
property and civil rights in Ontario, Nova Scotia, and New Brunswick,
and of the procedure of all or any of the courts in those three provinces,
and from and after the passing of any Act in that behalf the power of
the Parliament of Canada to make laws in relation to any matter com-
prised in any such Act, shall notwithstanding anything in this Act, be
unrestricted; but any Act of the Parliament of Canada making provision
for such uniformity shall not have effect in any province unless and until
it is adopted and enacted as law by the legislature thereof.

Section 94, it will be observed, has no application to
Quebec.

Language could not be more plain or, indeed, more
expicit to declare that the subjects, Property and Civil
Rights, are not subjects assigned to the Parliament of
Canada under the initial words of section 91.

We are not concerned with the enumerated subjects
assigned to Parliament under the second limb of that
section; or with the concluding paragraph of the section
which, as the Courts have recognized, has obviously no
application to the first limb of the section, which alone is
now pertinent.

It is settled by the decisions -of the Judicial Committee
that the phrase "Property and Civil Rights" is used in
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the "largest sense," subject, of course, to the limitations
arising expressly from the exception of the enumerated
heads of section 91, and impliedly from the specification
of subjects in section 92.

It is to be observed, said the Board in Citizens' Insurance Co. v
Parsons (1), that the same words. "civil rights," are employed in the
Act of 14 Geo. 3, chapter 83, which made provision for the Government
of the Province of Quebec. Section 8 of that Act enacted that His
Majesty's Canadian subjects within the province of Quebec should enjoy
their property, usages, and other civil rights, as they had before done,
and that in all matters of controversy relative to property and civil rights
resort should be had to the laws of Canada, and be determined agreeably
to the said laws. In this statute the words " property " and "civil rights "
are plainly used in their largest sense; and there is no reason for holding
that in the statute under discussion they are used in a different and
narrower one.

The legislation admittedly affects civil rights and inter-
feres with, and controls, and regulates the exercise in
every one of the provinces of the civil rights of the people
in those provinces; but it is said that the real subject
matter of the legislation is not these civil rights, which
are controlled and regulated, but something else.

The initial clause of section 91 has been many times
considered. There is no dispute now that the exception
which excludes from the ambit of the general power all
matters assigned to the exclusive authority of the legisla-
tures must be given its full effect. Nevertheless, it has
been laid down that matters normally comprised within
the subjects enumerated in section 92 may, in extraordinary
circumstances, acquire aspects of such paramount signifi-
cance as to take them outside the sphere of that section.

The argument is mainly supported by two sentences in
the judgment of the Board in A.-G. for Ontario v A.-G. for
Canada (2). The judgment of the Board in that case was
directed to the answers to be given to certain questions
submitted by the Governor General in Council to this
Court, all of which questions immediately concerned the
jurisdiction of a provincial legislature in respect of the
prohibition of certain phases of the liquor traffic. The two
sentences occur in the discussion of the seventh question
which relates to the jurisdiction of the Ontario Legislature
to enact a section of a statute of that Province entitled
" An Act respecting local option in the matter of liquor

(1) (1881) 7 A.C. 96, at 111. (2) [18961 A.C. 348.
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selling." In the course of that discussion, their Lordships
dealt with the general authority given to the Parliament
of Canada under the first of the introductory enactments
of section '91 which is quoted above, and their Lordships
observed,
. . . to those matters which are not specified among the enumerated
subjects of legislation, the exception from section 92, which is enacted by
the concluding words of section 91, has no application; and, in legislating
with regard to such matters, the Dominion Parliament has no authority
to encroach upon any class of subjects which is exclusively assigned to
provincial legislatures by section 92. These enactments appear to their
Lordships to indicate that the exercise of legislative power by the Parlia-
ment of Canada, in regard to all matters not enumerated in section 91,
ought to be strictly confined to such matters as are unquestionably of
Canadian interest and importance, and ought not to trench upon provincial
legislation with respect to any of the classes of subjects enumerated in
section 92. To attach any other construction to the general power which,
in supplement of its enumerated powers, is conferred upon the Parliament
of Canada by section 91, would, in their Lordships' opinion, not only be
contrary to the intendment of the Act, but would practically destroy the
autonomy of the provinces. If it were once conceded that the Parlia-
ment of Canada has authority to make laws applicable to the whole
Dominion, in relation to matters which in each province are substantially
of local or private interest, upon the assumption that these matters also
concern the peace, order and good government of the Dominion, there is
hardly a subject enumerated in section 92 upon which it might not
legislate, to the exclusion of the provincial legislatures.

Their Lordships proceeded, in the two sentences which
are now mainly relied upon,

Their Lordships do not doubt that some matters, in their origin
local and provincial, might attain such dimensions as to affect the body
politic of the Dominion, and to justify the Canadian Parliament in
passing laws for their regulation or abolition in the interest of the
Dominion. But great caution must be observed in distinguishing between
that which is local and provincial, and therefore within the jurisdiction
of the provincial legislatures, and that which has ceased to be merely
local or provincial, and has become matter of national concern, in such
sense as to bring it within the jurisdiction of the Parliament of Canada.

It seems to us right, if these two sentences are to be
properly understood, that they should be read with the
preceding sentences; and experience seems to shew that
there has been a disposition not to attend to the limits
implied in the carefully guarded language in which the
Board expressed itself. It has been assumed, apparently,
that they lay down a rule of construction the effect of
which is that all matters comprised in any one of the
enumerated subdivisions of section 92 may attain " such
dimensions as to . . . cease to be merely local or pro-
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vincial " and become in some other aspect of them matters
relating to the " peace, order and good government of
Canada " and subject to the legislative jurisdiction of the
Parliament of Canada.

The difficulty of applying such a rule to matters falling
within the first subdivision, for example, of section 92,
which relates to the amendment of the provincial consti-
tutions " notwithstanding anything in this Act," must be
very great. On the face of the language of the statute,
the authority seems to be intended to be absolute. In
other words, it seems to be very clearly stated that matters
comprised within the subject matter of the constitution of
the province " except as regards the office of Lieutenant-
Governor " are matters local and provincial, and that they
are not matters which can be comprised in any of the
classes of subjects of section 91.

Then the decision in the Montreal Park & Island Rail-
way v City of Montreal (1) seems to be final upon the
point that local works and undertakings, subject to the
exceptions contained in subdivision No. 10 of section 92
and matters comprised within that description, are matters
local and provincial within the meaning of section 92
and excepted from the general authority given by the
introductory enactment of section 91.

The same might be said of the solemnization of marriage
in the province. Marriage and divorce are given without
qualification to the Dominion under subdivision 26 of
section 91, but the effect of section 92 (12), it has been
held, is to exclude from the Dominion jurisdiction in rela-
tion to marriage and divorce the subject of solemnization
of marriage in the province. It is very difficult to conceive
the possibility of solemnization of marriage, in the face of
this plain declaration by the legislature, assuming aspects
which would bring it within the general authority of the
Dominion in relation to peace, order and good government,
in such fashion, for example, as to enable the Dominion
to prohibit or to deprive of legal effect a religious ceremony
of marriage. The like might be said of No. 2, Taxation
within the Province; the Borrowing of Moneys on the Sole
Credit of the Province; Municipal Institutions in the
Province; and the Administration of Justice, including the

(1) [19121 A.C. 3.33.
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constitution of the Courts and Procedure in Civil Matters
in the Courts.

In the Manitoba Licence Holders case (1), Lord
Macnaghten, speaking for a Board which included Lord
Hobhouse, Lord Davey, Lord Robertson and Lord Lindley,
said that, in their Lordships' view, it was doubtful if the
Canada Temperance Act could be sustained as valid legis-
lation by the Dominion on the assumption that the matter
of statute was comprised within section 13.
. . . a careful perusal of the judgment (in A.-G. for Ontario v A.-G.
for the Dominion (2)), leads to the conclusion that, in the opinion of the
Board, the case fell under No. 16 rather than under No. 13. And that
seems to their Lordships to be the better opinion (3).

The judgment proceeds:-
Indeed, if the case is to regarded as dealing with matters within

the class of subjects enumerated in No. 13, it might be questionable
whether the Dominion Legislature could have authority to interfere with
the exclusive jurisdiction of the province in the matter.

Lord Davey, who took part in this judgment, was a
member of the Board which pronounced the judgment
containing the two sentences under discussion.

As we have said, Lord Watson's language is carefully
guarded. He does not say that every matter which attains
such dimensions as to affect the body politic of the
Dominion falls thereby within the introductory matter
of section 91. But he said that " some matters" may
attain such dimensions as to affect the body politic of the
Dominion and, as we think the sentence ought to be read
having regard to the context, in such manner and degree
as may " justify the Canadian Parliament in passing laws
for their regulation or abolition. . . ." So, in the
second sentence, he is not dealing with all matters of
" national concern " in the broadest sense of those words,
but only those which are matter of national concern " in
such sense " as to bring them within the jurisdiction of
the Parliament of Canada.

The application of the principle implicit in this passage
must always be a delicate and difficult task. That is
shewn by reference to the history of the Canada Temper-
ance Act. The prohibitory clauses of the legislation
undoubtedly do affect civil rights directly but, in. Russell

(1) [1902] A.C. 73. (2) [18961 A.C. 348.
(3) [19021 A.C. 78.
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v The Queen (1), the Board took the view that the real
subject matter of the legislation was not property and civil
rights, but matter connected with public order and having
a close relation to the criminal law. It was likened to
"laws which place restrictions on the sale or custody of
poisonous drugs, or of dangerously explosive substances
. . . on the ground that the free sale or use of them is
dangerous to public safety, and making it a criminal
offence . . . to violate these restrictions. . . ." It was
described as " legislation . . . relating to public order and
safety," and belonging to the class of " Laws . . . for the
promotion of public order, safety, or morals, and which
subject those who contravene them to criminal procedure
and punishment. . .

Unfortunately, on this point, the case was unargued,
Mr. Benjamin conceding that the enactments would have
fallen within the general authority of the Dominion if it
had been brought into force immediately throughout
every part of the Dominion. The difficulty has been
pointed out more than once of reconciling this decision
with the subsequent decision of a very powerful Board
in the Dominion Liquor Licence case, in which an Act
of the Dominion Parliament regulating by licence the sale
of liquor throughout the Dominion was held to be ultra
vires notwithstanding the following preamble:

Whereas it is desirable to regulate the traffic in the sale of intoxi-
cating liquor, and it is expedient that the law respecting the same should
be uniform throughout the Dominion, and that provision should be made
in regard thereto for the better preservation of peace and order;

And, in the judgment of Lord Watson in A.-G. for Ontario
v A.-G. for Canada (2) it is observed (p. 362):

The judgment of this Board in Russell v Regina (2) has relieved
their Lordships from the difficult duty of considering whether the Canada
Temperance Act of 1886 relates to the peace, order and good government
of Canada, in such sense as to bring its provisions within the competency
of the Canadian Parliament.

Russell v The Queen (1) has been explained in a more
recent decision and we shall come to that in a moment.
The point we are now concerned with is this: The question
whether the prohibition and the regulation of the right to
manufacture or deal in intoxicating liquors throughout the

(1) (1881) 7 A.C. 829. (2) (18961 A.C. 348.
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Dominion could, by reason of its analogy to legislation
regulating or suppressing the sale of poisonous drugs or
explosives, the manufacture and sale of poisonous drugs
and explosives, and the connection between the matters
dealt with and public order and the criminal law, be
justified as legislation within the initial clause of section
91 is a question in respect of which the great judges who
had to consider the cases we have mentioned found them-
selves in doubt and difficulty. Lord Watson's admonition
to the courts to observe ".great caution" in considering
such matters is one that will not be lightly disregarded
by prudent judges. The words of the passage in Lord
Watson's judgment in themselves are not intended,
obviously, to provide a test for determining in any given
case whether a matter falling within " Property and Civil
Rights " in the province has acquired such aspects as to
take it out of the classes of subjects dealt with in section
92. The interpretation of Lord Watson's language in this
sense by the judgment of the Board in Montreal v Mont-
real Street Railway (1) is, if we may say so, fully justified
by that judgment when read as a whole. We may add
that Lord Macnaghten, who wrote the judgment in the
Manitoba Licence Holders case (2), was also a member of
the Board who decided the Montreal case (1). In per-
forming the very difficult task of deciding upon such ques-
tions, the courts must have regard to the provisions of
the B.N.A. Act as a whole and to the practical applica-
tion of the introductory enactment of section 91 in the
decisions of the courts. In considering these decisions, it
is important to read what is said in the light of the thing
that was decided; and it is fundamental that the inter-
pretation and application of sections 91 and 92 of the
B.N.A. Act cannot be controlled by particular expressions
used in a judgment torn from their context and given the
broadest meaning of which the words are capable without
any reference to that context or to the particular con-
troversy to which the language was directed.

The necessity for Lord Watson's admonition becomes
more clear when we recall that there is only one case in
which the Judicial Committee has held that legislation
with regard to matters which were admittedly ex facie

(1) [1912] A.C. 333. (2) [19021 A.C. 73.
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civil rights within a province, had by reason of exceptional
circumstances acquired aspects and relations bringing them
within the ambit of the introductory clause. That case is
Fort Frances Pulp & Paper Co. v Manitoba Press (1).

Before dealing with the Fort Frances case (1), it will
be necessary to refer to two other decisions, in the Board
of Commerce Act -case (2) and in Toronto Electric Com-
missioners v Snider (3).

In the Board of Commerce case the Judicial Committee
had to consider legislation by which a Dominion Board was
constituted and empowered, broadly speaking, to inquire
into, and prohibit, profiteering and practices in connec-
tion therewith in dealings in the necessaries of life. In
particular, the Board had authority to regulate the prices
of such necessaries of life.

The question arose upon a case stated as to the validity
of an order made by the Board regulating the prices of
ready made clothing in certain establishments in Ottawa.
The validity of the order was attacked by the associations
of manufacturers concerned and was supported by counsel
on behalf of the Board and of the Dominion. The litiga-
tion raised the concrete question inter partes as to the
legality of the particular order; and the answer to that
question turned upon the answer to the question concern-
ing the validity of the legislation, which it was therefore,
essential to determine. The statute was supported on
various grounds, and, among others, on the ground that in
the year 1919, when it was enacted, the evils of hoarding
and high prices in respect of the necessaries of life had
attained such dimensions " as to affect the body politic of
Canada." Nobody denied the existence of the evil.
Nobody denied that it was general throughout Canada.
Nobody denied the importance of suppressing it. Nobody
denied that it prejudiced and seriously prejudiced the well
being of the people of Canada as a whole, or that in a
loose, popular sense of the words it " affected the body
politic of Canada." Nevertheless, it was held that these
facts did not constitute a sufficient basis for the exercise
of jurisdiction by the Dominion Parliament under the
introductory clause in the manner attempted. The Board

(1) [19221 A.C. 695. (2) [19221 1 A.C. 191
(3) [19251 A.C. 396.
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said that in special circumstances, such as those of a great
war, the interest of the Dominion in the matters might
conceivably become of such paramount and overriding
importance as to lie outside the heads of section 92 and
not be covered by them. But it is, they held, quite another
matter to say that under normal circumstances, general
Canadian policy can justify interference, on the scale of
the statutes than in controversy, with the property and
civil rights of the inhabitants of the provinces.

It has already been observed that circumstances are conceivable, such
as those of war or famine, when the peace, order and good government
of the Dominion might be imperilled under conditions so exceptional
that they require legislation of a character in reality beyond anything
provided for by the enumerated heads in either section 92 or section 91
itself. Such a case, if it were to arise, would have to be considered closely
before the conclusion would properly be reached that it was one which
could not be treated as falling under any of the heads enumerated. Still,
it is a conceivable case, and although great caution is required in referring
to it, even in general terms, it ought not, in the view their Lordships take
of the British North America Act, read as a whole, to be excluded from
what is possible. For throughout the provisions of that Act there is
apparent the recognition that subjects which would normally belong
exclusively to a specifically assigned class of subject may, under different
circumstances and in another aspect, assume a further significance. Such
an aspect may conceivably become of paramount importance, and of
dimensions that give rise to other aspects. This is a principle which,
although recognized in earlier decisions, such as that of Russell v The
Queen (1), both here and in the Courts of Canada, has always been
applied with reluctance, and its recognition as relevant can be justified
only after scrutiny sufficient to render it clear that the circumstances are
abnormal. In the case before them, however important it may seem to
the Parliament of Canada that some such policy as that adopted in the
two Acts in question should be made general throughout Canada, their
Lordships do not find any evidence that the standard of necessity referred
to has been reached, or that the attainment of the end sought is practic-
able, in view of the distribution of legislative powers enacted by the
Constitution Act, without the co-operation of the Provincial Legislatures
(2).

The reluctance of the Courts to give effect to such argu-
ments as that now under consideration is illustrated also
in Snider's case (3). The legislation in question there was
framed for the purpose of dealing with industrial disputes
and authorized the Minister of Labour to take steps to
convene, in the case of such a dispute, a Board composed
of a representative of the workmen, a representative of

(1) (1881) 7 A.C. 829. (2) [19221 1 A.C. 191, at 200.
(3) [19251 A.C. 396.

71054-21A
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the employer, and a third person to be nominated by the
Minister of Labour himself. The Act prohibited a strike
or lockout pending the consideration of a dispute by the
Board. The importance of the matters dealt with by the
statute, the fact that the statute was making a provision
for meeting a condition which prevailed throughout the
whole of Canada and for dealing with industrial disputes
which, in many and, indeed, most cases, would affect people
in more than one province, the fact that the machinery
provided had proved to be a valuable instrument in the
interests of industrial peace, were not disputed. Neverthe-
less, the Board negatived the existence of

the general principle that the mere fact that Dominion legislation is for
the general advantage of Canada, or is such that it will meet a mere
want which is felt throughout the Dominion, renders it competent if it
cannot be brought within the heads enumerated specifically in section 91.

The judgment of the Board proceeds:-
No doubt there may be cases arising out of some extraordinary peril

to the national life of Canada, as a whole, such as the cases arising out
of a war, where legislation is required of an order that passes beyond the
heads of exclusive Provincial competency. Such cases may be dealt with
under the words at the commencement of section 91, conferring general
powers in relation to peace, order and good government simply because
such cases are not otherwise provided for. But instances of this, as was
pointed out in the judgment in Fort Frances Pulp & Paper Co. v Manitoba
Free Press (1) are highly exceptional. Their Lordships think that the
decision in Russell v The Queen (2) can only be supported to-day, not
on the footing of having laid down an interpretation, such as has some-
times been invoked in the general words at the beginning of section 91,
but on the assumption of the Board, apparently made at the time of
deciding the case of Russell v The Queen (2), that the evil of intemper-
ance at that time amounted in Canada to one so great and so general
that at least for the period it was a menace to the national life of Canada
so serious and pressing that the National Parliament was called on to
intervene to protect the nation from disaster. An epidemic of pestilence
might conceivably have been regarded as analogous. It is plain from the
decision in the Board of Commerce case (3) that the evil of profiteering
could not have been so invoked, for Provincial Powers. if exercised, were
adequate to it. Their Lordships find it difficult to explain the decision in
Russell v The Queen (4) as more than a decision of this order upon facts,
considered to have been established as its date rather than upon general
law.

The principle enunciated in this last paragraph had been
applied in the Fort Frances case (1), the authority of which

(2) (1881) 7 A.C. 829.
(4) [1932] A.C. 71.

(1) [1923]1 A.C. 695.
(3) ['9221 1 A.C. 191.
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seems to be recognized in the judgment in the Aeronautics
Reference (1).

On behalf of the Dominion it is argued that the judg-
ment in the Aeronautics case (1) constitutes a new point
of departure. The effect of that judgment, it seems to
be argued, is that if, in the broadest sense of the words,
the matters dealt with are matters " of national concern"
matters which " affect the body politic of the Dominion"
jurisdiction arises under the introductory clause. One
sentence is quoted from the judgment in the Aeronautics
case (1) which we will not reproduce because we do not
think their Lordships can have intended in that sentence
to promulgate a canon of construction for sections 91 and
92. We see nothing in the judgment in the Aeronautics
case (1) to indicate that their Lordships intended to
detract from the judicial authority of the decisions in the
Combines case (2) and Snider's case (3).

In the Aeronautics case (1), it is true, their Lordships
called attention to the circumstance that, by section 132,
the Dominion possesses powers to legislate in relation to
matters which, in the domestic sense, would fall within
section 92 when these matters have become affected by
an international obligation by which Canada is bound;
and in the subsequent case, reported in the same volume
of the Appeal Cases, the Radio. Reference (4), it was held
that matters affected by an obligation arising under an
international arrangement not falling within section 132,
but constituted in virtue of powers acquired in course of
the recent constitutional developments, would fall within
the general authority of section 91 because such inter-
national obligations were not comprehended within any
of the specific subjects enumerated within section 91 or
section 92; and in the Aeronautics case (1), as already
observed, the authority of the decision in the Fort Frances
case (5) is expressly recognized. The judgments in the
Combines case (2), the Fort Frances case (5), Snider's
case (3), obviously have no reference to legislation deal-
ing with matters of civil right from the international point
of view. We are bound, in our view, by the decisions in

(1) [19321 A.C. 71. (2) [19221 1 A.C. 191.
(3) [19251 A.C. 396. (4) [19321 A.C. 305.

(5) [19231 A.C. 695.

71054-21AI
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the Combines case (1) and in Snider's case (2) as well as
by the decision in the Fort Frances case (3), and, con-
sistently with those decisions, we do not see how it is
possible that the argument now under discussion can
receive effect.
. To summarize: in effect, this statute attempts and,
indeed, professes, to regulate in the provinces of Canada,
by the instrumentality of a commission or commissions
appointed under the authority of the statute, trade in
individual commodities and classes of commodities. The
powers of regulation vested in the commissions extend to
external trade and matters connected therewith and to
trade in matters of interprovincial concern; but also to
trade which is entirely local and of purely local concern.

Regulation of individual trades, or trades in individual
commodities in this sweeping fashion, is not competent to
the Parliament of Canada and such a scheme of regulation
is not practicable
in view of the distribution of legislative powers enacted by the Con-
stitution Act, without the co-operation of the provincial legislatures

to quote from the judgment of the Judicial Committee in
the Board of Commerce case (4).

The legislation, for the reasons given, is not valid as an
exercise of the general authority of the Parliament of
Canada under the introductory words of section 91 to
make laws " for the peace, order and good government of
Canada."

(1) [19321 1 A.C. 191. (2) [19251 A.C. 396.
(3) [19231 A.C. 695. (4) [19221 1 A.C. 191, at 201.
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(Re Employment and Social Insurance Act)

A.-G. FOR CANADA v A.-G. FOR ONTARIO AND.
OTHERS (1937) A.C. 355

Case (LORD ATKIN, LORD THANKERTON, LORD MACMILLAN,

No.64 LORD WRIGHT, M.R., AND SIR SIDNEY ROWLATT.)

Decision by Lord Atkin.

Appeal from Supreme Court of Canada on a reference by
Dominion (as to the validity of The Employment and
Social Insurance Act, 1935).

Supreme Court of Canada sustained.
Dominion legislation held ultra vires.

Dominion appellant and represented.

Provinces of Ontario and New Brunswick respondents and
represented.

Principles stated by the Board-

1. That the legislation in question, being in pith and
substance an insurance Act affecting the civil rights of
employers and employed in each province, was within the
exclusive competence of the provincial Legislatures under
section 92 (13) of the British North America Act, 1867.

2. That that legislation did not purport to deal with,
and could not be supported on the ground of, any special
emergency arising from the degree of unemployment in
Canada at the relevant date.

3. That it being impossible to sever certain intra vires
provisions of the legislation from its ultra vires provisions
the whole Act must be held to be ultra vires.

Per Lord Atkin:
"This is an appeal from the judgment of the Supreme Court,

delivered on 17th June, 1936, in the matter of a reference by the Governor

General in Council dated 5th November, 1935, asking whether the

Employment and Social Insurance Act, 1935, was ultra vires of the

Parliament of Canada. The majority of the Supreme Court, Rinfret,

Cannon, Crocket and Kerwin JJ. answered the question in the affirmative,

the Chief Justice and Davis J. dissenting. The Act in its preamble recited
Article 23 of the Treaty of Peace, by which in the Covenant of the
League of Nations the members of the League agreed that they would
endeavour to maintain fair and humane conditions of labour (omitting,
however, in the recital that this agreement was subject to and in accord-
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ance with the provisions of international conventions existing or here-
after to be agreed), and Article 427 of the said treaty, by which it was
declared that the well-being, physical, moral and intellectual, of industrial
wage earners, was of supreme international importance. It then recited
that it was desirable to discharge the obligations to Canadian labour
assumed under the provisions of the said treaty; and that it was essential
for the peace, order and good government of Canada to provide for a
national employment service and insurance against unemployment, etc.
It consists of five parts, Employment and Social Insurance Commission
(sections 4-9), Employment Service (sections 10-14), Unemployment
Insurance (sections 15-38), National Health (sections 39-41) and General
(sections 42-48). In substance the Act provides for a system of Com-
pulsory unemployment insurance. Part I sets up a commission charged
with administering the Act and obtaining information and making pro-
posals to the Governor in Council for making provision for the assistance
of persons during unemployment who would not be entitled to unemploy-
ment insurance benefit under Part III. Part II provides for the organiza-
tion by the commission of employment offices similar to the labour
exchanges in the United Kingdom. Part III provides for unemployment
insurance, while Part IV merely provides that the commission shall
co-operate with other authorities in the Dominion or Provinces and shall
collect information concerning any plan for providing medical care or
compensation in cases of ill-health. Part V provides for regulations and
reports. There are three schedules. The first defines employment within
the meaning of Part III and excepted employments which include

nemployment in agriculture and forestry, in fishing, and in lumbering and
logging. The second enacts the weekly rates of contribution and rules
as to payment and recovery of contributions paid by employers on behalf
of employed persons. The third enacts the rates of unemployment benefit
and supplementary provisions concerning the payment of unemployment
benefit.

"The substance of the Act is contained in the sections constituting
Part III. They set up a now familiar system of unemployment insurance
under which persons engaged in employment as defined in the Act are
insured against unemployment. The funds required for making the
necessary payments are to be provided partly from money provided by
Parliament, partly from contributions by employed persons and partly
from contributions by the employers of those persons. The two sets of
contributions are to be paid by revenue stamps. Every employed person
and every employer is to be liable to pay contributions in accordance
with the provisions of the second schedule, the employer being liable to
pay both contributions in the first instance, recovering the employed
person's share by deduction from his wages, or if necessary in certain
cases by -action.

" There can be no doubt that prima facie provisions as to insurance
of this kind, especially where they affect the contract of employment,
fall within -the class of property and civil rights in the Province, and
would be within the exclusive competence of the Provincial Legislature.
It was sought, however, to justify the validity of Dominion legislation on
grounds which their Lordships on consideration feel compelled to reject.
Counsel did not seek to uphold the legislation on the ground of the
treaty-making power. There was no treaty or labour convention which
imposed any obligation upon Canada to pass this legislation, and the
decision on this question in the referenice on the three labour Acts does
not apply. A strong appeal, however, was made on the ground of the
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special importance of unemployment insurance in Canada at the time
of and for some time previous to the passing of the Act. On this point
it becomes unnecessary to do more than to refer to the judgment of this
Board in the reference on the three labour Acts and to the judgment of
the Chief Justice in the Natural Products Marketing Act which on this
matter the Board have approved and adopted.. It is sufficient to say that
the present Act does not purport to deal with any special emergency.
It founds itself in the preamble on general world-wide conditions referred
to in the Treaty of Peace: it is an Act whose operation is intended to
be permanent: and there is agreement between all the members of the
Supreme Court that it could not be supported upon the suggested exist-
ence of any special emergency. Their Lordships find themselves unable
to differ from this view.

" It only remains to deal with the argument which found favour with
the Chief Justice and Davis J. that the legislation can be supported
under the enumerated heads, 1 and 3 of section 91 of the B.N.A. Act,
1867. (1) The public debt and property, namely (3) The raising of
money by any mode or system of taxation. Shortly stated the argument
is that the obligation imposed upon employers and persons employed is a
mode of taxation; that the money so raised becomes public property and
that the Dominion have then complete legislative authority to direct
that the money so raised, together with assistance from money raised by
general taxation, shall be applied in forming an insurance fund and
generally in accordance with the provisions of the Act.

" That the Dominion may impose taxation for the purpose of creating
a fund for special purposes and may apply that fund for making con-
tributions in the public interest to individuals, corporations or public
authorities could not as a general proposition be denied. Whether in
such an Act as the present, compulsion applied to an employed person to
make a contribution to an insurance fund out of which he will receive
benefit for a period proportionate to the number of his contributions is
in fact taxation, it is not necessary finally to decide. It might seem
difficult to discern how it differs from a form of compulsory insurance,
or what the difference is between a statutory obligation to pay insurance
premiums to the State, or to an insurance company. But assuming that
the Dominion has collected by means of taxation a fund, it by no means
follows that any legislation which disposes of it is necessarily within
Dominion competence.

"It may still be legislation affecting the classes of subjects enumerated
in section 92, and, if so, would be ultra vires. In other words, Dominion
legislation, even though it deals with Dominion property, may yet be so
framed as to invade civil rights within the Province: or encroach upon
the classes of subjects which are reserved to provincial competence. It
is not necessary that it should be a colourable device, or a pretence. If
on the true view of the legislation it is found that in reality in pith and
substance the legislation invades civil rights within the Province or in
respect of other classes of subjects otherwise encroaches upon the pro-
vincial field, the legislation will be invalid. To hold otherwise would
afford the Dominion an easy passage into the provincial domain. In the
present case their Lordships agree with the majority of the Supreme
Court in holding that in pith and substance this Act is an insurance Act
affecting the civil rights of employers and employed in each Province,
and as such is invalid. The other parts of the Act are so inextricably
mixed up with the insurance provisions of Part III that it is impossible
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to sever them. It seems obvious also that in its truncated form, apart
from Part III, the Act would never have come into existence. It follows
that the whole Act must be pronounced ultra vires, and in accordance
with tle view of the majority of the Supreme Court their Lordships will
humbly advise His Majesty that this appeal be dismissed."

(Re Farmers' Creditors Arrangement Act)

A.-G. FOR BRITISH COLUMBIA v A.-G. FOR CANADA
AND OTHERS (1937) A.C. 391

8ae (LORD ATKIN, LORD THANKERTON, LORD MACMILLAN,
Case LORD WRIGHT, M.R., AND SIR SIDNEY ROWLATT.)

Decision by Lord Thankerton.
Appeal from Supreme Court of Canada on a reference by

Dominion (as to the validity of The Farmers' Creditors
Arrangement Act, 1934.)

Supreme Court of Canada sustained.
Dominion legislation held intra vires.

Provinces of British Columbia and Ontario appellants
and represented.

Dominion respondent and represented but not called
upon.

Principles stated by the Board-
1. That the Act in question being genuine legislation

relating to " Bankruptcy and Insolvency " it came under
section 91 (21) of the British North America Act, 1867,
and was intra vires.

2. That the statutory conditions of insolvency which
enabled a creditor or a debtor to invoke the aid of the
bankruptcy laws, or the classes to which those laws applied,
were not intended to be stereotyped under head 21 of
section 91 of the B.N.A. Act so as to confine the juris-
diction of the Parliament of Canada to the legislative
provisions then existing as regarded those matters.

3. That legislative provisions as to compositions, by
which bankruptcy was avoided, but which assumed
insolvency, were properly within the sphere of bank-
ruptcy legislation.

Per Lord Thankerton:
"This appeal by special leave challenges the constitutional validity

of the Farmers' Creditors Arrangement Act, 1934, which was enacted by
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the Dominion Parliament as chapter 53 of the Statutes of Canada, 1934.
"The following question was referred to the Supreme Court of

Canada by the Governor General in Council on the 18th November,
1935, namely:-

" Is the Farmers' Creditors Arrangement Act, 1934, as amended
by the Farmers' Creditors Arrangement Act Amendment Act, 1935,
or any of the provisions thereof, and in what particular or particulars
or to what extent, ultra vires of the Parliament of Canada?"

" Before the Supreme Court, the argument was presented by Counsel
on behalf of the Attorney-General of Canada and on behalf of the
Attorneys-General of Ontario, Quebec, New Brunswick, British Columbia,
Manitoba and Saskatchewan. On the 17th June, 1936, the judgment of
the Supreme Court was delivered, and in the formal order the opinion
of the Court is expressed as follows:-

" The Chief Justice, Mr. Justice Rinfret, Mr. Justice Crocket,
Mr. Justice Davis and Mr. Justice Kerwin are of the opinion that
the statute is intra vires; Mr. Justice Cannon is of the opinion that
the statute, except section 17, is ultra vires and that section 17 is
intra vires."

" The Attorney-General of British Columbia now appeals against that
judgment, and is supported by the respondent the Attorney-General of
Ontario; the Attorney-General of Canada defends the judgment.

" The appellant raises no question as to section 17 of the Act, which
relates to interest and falls under head 19 of section 91 of the British
North America Act of 1867, but he maintains that the rest of the Act,
does not truly form legislation relating to " bankruptcy and insolvency,"
but is an invasion of the sphere of the Provincial Legislatures in relation
to " property and civil rights in the province " or " matters of a merely
local or private nature in the province," which is secured to them by
heads 13 and 16 of the British North America Act.

" The appellant submitted that the fundamental characteristic of
legislation in relation to bankruptcy and insolvency is that it is conceived
in the interests of the creditors as a class, and provides for distribution
of the debtor's assets among them, and he maintained that the Act here
in question is not only lacking in such a characteristic, but is incon-
sistent therewith, and he gave 12 reasons, which may be compendiously
stated as follows: The Act is mainly designed to keep the debtor farmer
on the land at the expense of his creditors; it deals with a stage prior
to bankruptcy and insolvency and is designed to prevent bankruptcy by
means of a composition which is compulsory on creditors and defeats
their interests; it deals with assets belonging to creditors for the benefit
of the debtor; the references to bankruptcy are merely ancillary to the
main design; and the Act has no general relation to bankruptcy and
insolvency, as it refers to farmers only and may refer to certain provinces
only....

"In a general sense, insolvency means inability to meet one's debts
or obligations; in a technical sense, it means the condition or standard
of inability to meet debts or obligations, upon the occurrence of which
the statutory law enables a creditor to intervene, with the assistance of
a Court, to stop individual action by creditors and to secure admin-
istration of the debtor's assets in the general interest of creditors; the
law also generally allows the debtor to apply for the same administration.
The justification for such proceeding by a creditor generally consists in
an act of bankruptcy by the debtor, the conditions of which are defined
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and prescribed by the statute law. In a normal community it is certain
that these conditions will require revision from time to time by the
legislature; as also the classes in the community to which the bankruptcy
laws are to apply may require reconsideration from time to time. Their
Lordships are unable to hold that the statutory conditions of insolvency
which enabled a creditor or the debtor to invoke the aid of the bank-
ruptcy laws, or the classes to which these laws applied, were intended to
be stereotyped under head 21 of section 91 of the British North America
Act so as to confine the jurisdiction of the Parliament of Canada to the
legislative provisions then existing as regards these matters.

"Further, it cannot be maintained that legislative provision as to
compositions, by which bankruptcy is avoided, but which assumes insol-
vency, is not properly within the sphere of bankruptcy legislation. (In
re Companies' Creditors Arrangement Act, (1934) S.C.R. 659.)

"It will be seen that from the sections above quoted (se-tions
6 to 12), the Act here in question relates only to a farmer who is unable
to meet his liabilities as they become due, and enables him to make a
proposal for a composition, extension of time or scheme for arrangement
either before or after an assignment has been made, for which a prece-
dent existed in the Canadian Bankruptcy Act of 1919. As defined in
section 2, an assignment means an assignment made under the Bank-
ruptcy Act by a farmer. If the creditors fail to approve of the farmer's
proposal, the Board of Review, on the written request of a creditor or
the debtor, is to endeavour to formulate "an acceptable proposal" for
submission to the creditors and the debtor; if the creditors or the debtor
decline to approve the Board's proposal, the Board may nevertheless
confirm their proposal, -and it is to bind the creditors and the debtor.

" Subject to the contention by the appellant, now to be dealt with,
their Lordships are of opinion that these provisions fall within head 21
of section 91 of the British North America Act.

"The appellant maintains that the real object of these provisions is
to keep the farmers on the land for the benefit of agricultural production,
and that this object is to be attained by the operations of the Board of
Review, who have power to sacrifice the interests of the creditors for the
benefit of the debtor farmer; he further maintains that under section 7
the secured creditor may be deprived of that which is his property.

" To deal first with the last contention, their Lordships are clearly
of opinion that section 7 does not enable any creditor to be deprived of
his security, but does enable the proposal for composition to provide for
the reduction of the debt itself or an extension -of time for its payment,
which is a familiar feature of compositions.

"The appellant laid stress on the provisions of subsection 8 of section
12, but that does not appear to their Lordships to be an illegitimate or
unusual element to be taken into account in the consideration of com-

position schemes, and indeed the retention of the business under the
management of the debtor may well be a consideration in the interests
of the creditors as well as of the debtor. Its fair application appears to be
well secured by the provisions of subsections 3, 4 and 9. A judicial Chief
Commissioner is provided for under subsection 3; under subsection 4 the

Board's proposal is to be designed as an acceptable one to both parties,
and this element is emphasized by subsection 9. Their Lordships are
unable to accept the contention that the Act is not genuine legislation
relating to bankruptcy and insolvency.
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" Accordingly, the appeal fails, and their Lordships will humbly
advise His Majesty that the appeal should be dismissed without costs
and that the opinion of the majority of the Supreme Court should be
affirmed."

(Re Trade and Industry Commission Act)

A.-G. FOR ONTARIO v A.-G. FOR CANADA
AND OTHERS (1937) A.C. 405

Case (LORD ATKIN, LORD THANKERTON, LORD MACMILLAN,

No.66 LORD WRIGHT, M.R., AND SIR SIDNEY ROWLATT.)

Decision by Lord Atkin.
Appeal from Supreme Court of Canada on a reference by

the Dominion (as to the validity of the Dominion Trade
and Industry Commission Act, 1985).

Supreme Court's decision varied (so as to pronounce intra
vires two sections held by it to be ultra vires).

Dominion legislation held intra vires.
Provinces of Ontario and New Brunswick appellants and

represented.
Dominion respondent and represented.

[Note: The opinion of the Judicial Committee not
being readily understandable without reference back to
the Supreme Court of Canada decision, it appears here-
under immediately following the decision of the Board.]

Summary of Headnote

Section 15, subsection 2; sections 16, 17 and 23 to 26,
inclusive, of the Dominion Trade and Industry Commis-
sion Act are intra vires of the Dominion Parliament. Sec-
tions 20, 21 and 22 of the Act, so far as they are applicable
to such of the enactments enumerated in section 2 (h) of
the Act as are intra vires are themselves intra vires.

Section 18 of the Act, providing for a national trade
mark and that the application of it to any commodity
should warrant the latter's conformity to the relevant
Dominion commodity standard, and section 19, by which
any producer or manufacturer or merchant is given per-
mission to apply the national trade mark to any commodity
which conforms to the appropriate statutory specifications,
are intra vires of the Dominion Parliament under section
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91 (2) of the British North America Act, 1867, "the
regulation of trade and commerce."

Per Lord Atkin:
" This is an appeal and cross-appeal from a judgment of the Supreme

Court on a reference by the Governor-General in Council dated 5th
November, 1935, asking whether The Dominion Trade and Industry
Commission Act was ultra vires of the Parliament of Canada. The
unanimous answer of the Supreme Court which was expressed to be
directed only to those sections of the Act upon which they had the
benefit of argument was that sections 14, 18 and 19 were ultra vires, that
sections 16 and 17 were not ultra vires; and that sections 20, 21 and 22
so far as they were applicable to such of the enactments or to offences
created by such of the enactments enumerated in section 2 (h) as might
be intra vires were not ultra vires. The Board were invited in argument
to deal with sections 23-26 inclusive which are not referred to in the
judgment of the Supreme Court presumably because no argument upon
them was addressed to the Court. Except on one point, viz., as to
validity of sections 18 and 19 their Lordships agree with the judgment
of the Supreme Court and the reasons given by the Chief Justice with
which the other learned judges concurred. Sections 15 (2), 16, 17 and 20
appear to be legitimate provisions for ascertaining whether criminal acts
have been committed. Section 22 (a) was said to take out of the control
of the law officers of the Province the conduct of the criminal proceedings
referred to in the section. If so, it was said to encroach upon section
92 (14): the Administration of Justice in the Province. A similar objec-
tion was made to the latter part of section 20. The answer in respect of
both sections is that the contention is based upon a construction of the
section which the words do not bear. Nothing in the section gives either
the Attorney-General of Canada, or the Director of Public Prosecutions
any authority other than to commence proceedings in accordance with
the law of the Province and thereafter to give such assistance to the
authorities of the Province as is within the existing rights of persons in
such case, and as may be acceptable to the authorities. Sections 23 to 26
appear to define the power of the Commission, and to give them no rights
of interfering with rights or property in the Province, except possibly
powers under section 26 which are of like validity with the powers given
by the valid Dominion Acts there referred to.

" The only remaining question is as to the validity of sections 18 and
19, which is the subject matter of the cross-appeal, and in this matter
only their Lordships find themselves in disagreement with the judgment
of the Supreme Court.

" Section 18 (1) provides that the words " Canada Standard " or the
initials " C.S." shall be a national trade mark and the exclusive property
in, and the right to the use of such trade mark is thereby declared to be
vested in His Majesty in the right of the Dominion. By subsection (2)
such national trade mark as applied to any commodity pursuant to the
provisions of that Act or any other Act of the Parliament of Canada is
to constitute a representation that such commodity conforms to the
requirements of a specification of a commodity standard established under
the provisions of any Dominion Act. By section 19 (1) any producer or
manufacturer or merchant is given permission to apply the national trade
mark to any commodity provided it conforms to the appropriate statutory
specification and by subsection (2) it is made an offence to apply the
mark to any commodity in violation of the prescribed conditions.
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" There exists in Canada a well-established code relating to trade
marks created by Dominion statutes, to be found now in R.S.C. 1927,
chapter 201, amended by S.C. 1928, chapter 10. It gives to the proprietor
of a registered trade mark the exclusive right to use the trade mark to
designate articles manufactured or sold by him. It creates therefore
a form of property in each Province and the rights that flow therefrom.
No one has challenged the competence of the Dominion to pass such
legislation. If challenged one obvious source of authority would appear
to be the class of subjects enumerated in 91 (2), the Regulation of Trade
and Commerce, referred to by the Chief Justice. There could hardly
be a more appropriate form of the exercise of this power than the creation
and regulation of a uniform law of trade marks. But if the Dominion
has power to create trade mark rights for individual traders, it is difficult
to see why the power should not extend to that which is now a usual
feature of national and international commerce-a national mark. It is
perfectly true as is said by the Chief Justice that the method adopted in
section 18 is to create a civil right of a novel character. Ordinarily a
trade mark gives rights only when used in connection with goods manu-
factured or sold by the person who has the right to use the mark. A
trade mark "in gross" would be an anomaly. And it obviously is not
contemplated that the Crown should have any proprietary interest in the
goods to which the mark vested in the Crown is to be applied. But there
seems no reason why the legislative competence of the Dominion Parlia-
ment should not extend to the creation of juristic rights in novel fields,
if they can be brought fairly within the classes of subjects confided to
Parliament by the constitution. The substance of the legislation in
question is to define a national mark, to give the exclusive use of it to
the Dominion so as to provide a logical basis for a system of statutory
licences to producers, manufacturers and merchants. To vest the " exclu-
sive property " in the mark in His Majesty is probably no more than to
vest "the use of" the mark in His Majesty. It may afford a useful
civil protection for the mark when it is violated in Canada by persons
who have not violated the somewhat restricted prohibition of the penal
subsection (which only applies to persons who " apply " the mark to
commodities) or violated abroad, where the penal provisions of the law
of Canada could not be applied at all. It may be noticed that section
53 of R.S.C., chapter 201, appears to afford protection in Canada to trade
marks owned by foreign associations though held by them " in gross."
For the reasons above given the legislation appears to their Lordships to
be within the competence of the, Dominion Parliament. No appeal was
directed to the Board as to the answer to section 14. Their Lordships
therefore will humbly advise His Majesty that the appeal be dismissed
and the cross-appeal be allowed and that the answers be varied as to
sections 18 and 19 by stating that the sections are not ultra vires, and by
adding that as to sections 23 to 26 inclusive these sections are not ultra
vires."
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JUDGMENT OF THE SUPREME COURT OF CANADA
IN RE THE DOMINION TRADE AND INDUSTRY

COMMISSION ACT, 1935 (1936), S.C.R. 379
Constitutional law-Dominion Trade and Industry Act-Constitutional

validity-Agreements between persons in same industry to modify
undue competition-National Research Council-" Canada Standard"
as trade-mark-Director of Public Prosecutions.

Section 14 of the Dominion Trade and Industry Act provides inter alia
that agreements between persons engaged in any specific industry,
entered into in order to modify wasteful or demoralizing competition
existing in such industry, may be approved by the Governor in Council
on the advice of the Commission.

Held that said section is ultra vires of the Parliament of Canada. Its
enactments are not necessarily incidental to the exercise of any powers
of the Dominion in relation to criminal law, nor can such section be
sustained as legislation in relation to the regulation of trade and
commerce.

Sections 16 and 17 of the same Act enact inter alia that, in addition to
its powers and duties, under any other statute or law, the National
Research Council shall, on the request of the Commission, study,
investigate, report and advise upon all matters relating to commodity
standards as defined in the Act; and subsection 3 of section 17 provides
that such advices and reports shall be privileged.

Held that these two sections are intra vires of the Parliament of Canada.
In view of the responsibilities of the Dominion Parliament in respect
of the criminal law and trade and commerce, Parliament may exercise
a wide latitude in prosecuting investigations for ascertaining the facts
with regard to fraudulent commercial practices, including adulteration.

Sections 18 and 19 of the same Act provide that the words "Canada
standard" or initials "C.S." shall be a national trade-mark vested in
His Majesty in the right of the Dominion of Canada which may be
used only under the conditions prescribed, including the condition that
the commodity, to which such trade-mark is applied, shall conform to
the requirements of a commodity standard for such commodity or class
of commodity established under the provisions of an Act of the
Parliament of Canada.

Held that both sections are ultra vires of the Parliament of Canada. The
so-called trade-mark is not a trade-mark in any proper sense of the
term and the function of the letters " C.S." as declared by subsection 1
of section 18 is different from the function of an ordinary trade-mark:
that subsection is really an attempt to create a civil right of novel
character and to vest it in the Crown in right of the Dominion.
Subsection 2 of section 18 is also objectionable as attempting to control
the exercise of a civil right in the provinces.

Section 20 of the same Act provides that the Commission may receive
complaints respecting unfair trade practices and may investigate the
same and recommend prosecutions if of opinion that the practice com-
plained of constitutes an offence against any one of the Dominion
Laws mentioned in section 2 (h) of the Act.

Held that such section is intra vires of the Parliament of Canada in so far
as the enactments enumerated in section 2 (h) of the Act may be
intra vires.
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Sections 21 and 22 of the sanie Act provide for the appointment of an
officer to be called the Director of Public Prosecutions to assist in
the prosecution of offences against any of these laws mentioned in
section 2 (h) of the Act.

Held that these sections (as applicable to tl.e criminal offences created by
such of the enactments enumerated in section 2 (h) as may be intra
vires) are not ultra vires of the Parliament of Canada. Authority of
the Parliament to enact these provisions is necessarily incidental to
the exercise of legislative authority in relation to the criminal offences
created by the laws " prohibiting unfair trade practices " validly
enacted in such of the statutes enumerated in section 2 (h) as may
be competent.

The judgment of the Court was delivered by
DUFF C.J.-The sections which require consideration are

sections 14, 16, 17, 18, 20, 21 and 22.
As to section 14, we cannot perceive any ground for

holding that the enactments of this section are necessarily
incidental to the exercise of any powers of the Dominion
in relation to the criminal law. Nor can the section, we
think, be sustained as legislation in relation to the regula-
tion of trade and commerce consistently with the passage
quoted from the judgment of the Judicial Committee in
Snider's case (1), in the reasons given in the judgment upon
the Reference concerning the Natural Products Marketing
Act. It is to be observed that this section contemplates
action by the Commission and by the Governor in Council
in respect of individual agreements which may relate to
trade that is entirely local.

If confined to external trade and interprovincial trade,
the section might well be competent under head No. 2 of
section 91; and if the legislation were in substance con-
cerned with such trade, incidental legislation in relation
to local trade necessary in order to prevent the defeat of
competent provisions might also be competent; but as it
stands, we think this section is invalid.

As regards sections 16 and 17, it would appear that in
view of the responsibilities of the Dominion Parliament
in respect of the criminal law and trade and commerce,
Parliament may (as seems to be suggested by the judgments
of the Judicial Committee in the Board of Commerce
case (2) and in Proprietary Articles Trade Association v
Attorney-General for Canada (3)), exercise a wide latitude

(1) [19251 A.C. 396. (2) [1922] 1 AC. 191, at 201.
(3) [19311 A.C. 310.
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in prosecuting investigations for ascertaining the facts with
regard to fraudulent commercial practices, including adul-
teration; for that reason we think these two sections, 16 and
17, are intra vires. Subsection 3 of section 17 would seem
to be reasonably ancillary to the principal provisions of the
two sections.

As to sections 18 and 19, it is not necessary to pass upon
the question whether or not the exclusive legislative juris-
diction of the Dominion extends to the subject of trade
marks in virtue of subdivision 2 of section 91, "The regula-
tion of trade and commerce." The co-called trade mark
is not a trade mark in any proper sense of the term. The
function of a trade mark is to indicate the origin of goods
placed on the market and the protection given to a trade
mark is intended to be a protection to the producer or seller
of his reputation in his trade. The function of the letters
" C.S.," as declared by section 18 (1), is something alto-
gether different. That subsection is really an attempt to
create a civil right of novel character and to vest it in the
Crown in right of the Dominion. Generally speaking except
when legislating in respect of matters falling within the
enumerated subjects of section 91, Parliament possesses no
competence to create a civil right of a new kind which, if
validly created, would be a civil right within the scope and
meaning of head No. 13 of section 92. The second sub-
section is also objectionable as attempting to control the
exercise of a civil right in the provinces.

Section 19 is merely subsidiary to section 18 and neces-
sarily falls with it.

The first part of section 20 would appear to be unobjec-
tionable as respect enactments mentioned in section 2 (h)
which may be intra vires of Parliament. As regards the
validity of these enactments we have only heard argument
in respect of two of them; the Natural Products Marketing
Act and section 498A of the Criminal Code. We have else-
where given our reasons for considering the first of these
ultra vires. As to the second of them (section 498A of the
Criminal Code) a majority of the Court hold that section
to be intra vires in its entirety (Cannon and Crocket JJ.
dissenting as to subsection (a) of that section).
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As to sections 21 and 22, it would appear that authority
to enact these provisions is necessarily incidental to the
exercise of legislative authority in relation to the criminal
offences created by the laws " prohibiting unfair trade
practices " validly enacted in such of the statutes enumer-
ated in section 2 (h) as may be competent. We do not
think it can be said that the authority to provide for the
prosecution of criminal offences falls " strictly " within
the subject " Criminal law and criminal procedure,"-
head 27 of the enumerated heads of section 91; but our
view is that the authority to make such provision, and the
authority to enact conditions in respect of the institution
and the conduct of criminal proceedings is necessarily
incidental to the powers given to the Parliament of Canada
under head No. 27 (Proprietary Articles Trade Association
v Attorney-General for Canada (1).

This reasoning would appear to apply to the question of
the validity of subsection 1 of section 15 and the second
part of section 20, which, accordingly, seem to be valid.

(Re Section 498A, Criminal Code)

A.-G. FOR BRITISH COLUMBIA v A.-G. FOR
CANADA AND OTHERS (1937) A.C. 368

Case (LORD ATKIN, LORD THANKERTON, LORD MACMILLAN, LORD

No.67 WRIGHT, M.R., AND SIR SIDNEY ROWLATT.)

Decision by Lord Atkin.
Appeal from Supreme Court of Canada on a reference by

Dominion (as to the validity of section 498A of the
Criminal Code).

Supreme Court of Canada sustained
Dominion legislation held intra vires.
Provinces of British Columbia, Ontario and New Bruns-

wick appellants and represented.
Dominion respondent and represented.

Principles stated by the Board-
1. That there being no reason for supposing that the

Dominion was using the criminal law as a pretext for
invading the provincial legislative field, or that the legis-

(1) (1931) A.C. 310, at 326-7.

71054-22A
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lation was, in pith and substance, only interfering with
civil rights in the provinces, the section was intra vires
under section 91 (27) of the B.N.A. Act.

2. That the only limitation on the plenary power of the
Dominion to determine what should or should not be
criminal was the condition that Parliament should not in
the guise of enacting criminal legislation in truth and in
substance encroach on any of the classes of subjects
enumerated in section 92 of the B.N.A. Act. It was no
objection that it did in fact affect them, for if it was a
genuine attempt to amend the criminal law it might
obviously affect previously existing civil rights.

3. That there was no other criterion of " wrongness"
than the intention of the Legislature in the public interest
to prohibit the act or omission made criminal.

4. That there seemed to be nothing to prevent the
Dominion, if it thought fit in the public interest, from
applying the criminal law generally to acts and omissions
which so far were only covered by provincial enactments.

Per Lord Atkin:
" Their Lordships agree with the Chief Justice that this case is

covered by the decision of the Judicial Committee in the Proprietary
Articles case (1931) A.C. 310. The decision in that case seems to be
inconsistent with the ground of dissent of Crocket J. that subsection
(a) lacks 'the characteristic feature of crime, viz. the intent to do
wrong.' The basis of that decision is that there is no other criterion of
' wrongness' than the intention of the legislature in the public interest
to prohibit the act or omission made criminal. Cannon J. was of opinion
that the prohibition cannot have been made in the public interest because
it has in view only the protection of the individual competitors of the
vendor. This appears to narrow unduly the discretion of the Dominion
legislature in considering the public interest. The only limitation on the
plenary power of the Dominion to determine what shall or shall not be
criminal is the condition that Parliament shall not in the guise of enacting
criminal legislation in truth and in substance encroach on any of the
classes of subjects enumerated in section 92. It is no objection that it
does in fact affect them. If a genuine attempt to amend the criminal law
it may obviously affect previously existing civil rights. The object of an
amendment of the criminal law as a rule is to deprive the citizen of the
right to do that which apart from the amendment he could lawfully do.
No doubt the plenary power given by section 91 (27) does not deprive
the Provinces of their right under section 92 (15) of affixing penal sanc-
tions to their own competent legislation. On the other hand there seems
to be nothing to prevent the Dominion if it thinks fit in the public
interest from applying the criminal law generally to acts and omissions
which so far are only covered by provincial enactments. In the present
case there seems to be no reason for supposing that the Dominion are
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using the criminal law as a pretence or pretext or that the legislature is
in pith and substance only interfering with civil rights in the Province.
Counsel for New Brunswick called the attention of the Board to the
Report of the Royal Commission on Price Spreads, which is referred to
in the order -of reference. It probably would not be contended that the
statement of the Minister in the order of reference that the section was
enacted to give effect to the recommendations of the Royal Commission
bound the Provinces or must necessarily be treated as conclusive by the
Board. But when the suggestion is made that the legislation was not in
truth criminal legislation, but was in substance merely an encroachment
on the provincial field, the existence of the report appears to be a
material circumstance. Their Lordships are in agreement with the
decision of the majority of the Supreme Court. They are of opinion that
no part of the section is ultra vires: and they will humbly advise His
Majesty that this appeal should be dismissed."

FORBES v A.-G. FOR MANITOBA (1937) A.C. 260

Case (LORD ATKIN, LORD THANKERTON, LORD RUSSELL OF

No.68 KILLOWEN, LORD MACMILLAN AND LORD MAUGHAM.)

Decision by Lord MacMillan.

Appeal from Supreme Court of Canada.

Supreme Court of Canada sustained.

Provincial legislation (Manitoba) held intra vires.

Province of Manitoba respondent and represented.

Dominion not represented.

Principles stated by the Board-

1. That it is within the competence of a Provincial
Legislature to impose an income tax upon the salary
received in the Province of a Dominion Civil Servant
resident in the Province.

2. That both Dominion and Provincial Income tax laws
may validly exist at one and the same time.

Per Lord Macmillan:
"The last ground on which the appellant took his stand is even less

tenable. He submitted that the Dominion Parliament by enacting a
general Dominion Income Tax in 1917 had already so occupied the field
of this form of taxation as to preclude the Manitoba Legislature from
enacting any income tax legislation. In their Lordships' opinion this
submission which, if well founded, would invalidate the whole Act, and
not merely Part I, is based on a misconception of the doctrine of the
' occupied field' evolved in the interpretation of the British North America
Act. The Dominion Parliament has exclusive authority under section
91 (3) to make laws for 'the raising of money by any mode or system of
taxation,' and each Province under section 92 (2) has the exclusive right

71054-22Ai
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to make laws for 'direct taxation within the province in order to the
raising of a revenue for provincial purposes.' It was pointed out in
Citizens Insurance Company of Canada v Parsons, 7 App. Cas. 96, that
though the description 'raising of money by any mode or system of
taxation' is 'sufficiently large and general to include "direct taxation
within the province in order to the raising of a revenue for provincial
purposes," assigned to the Provincial Legislatures by section 92, it obviously
could not have been intended that ... the general power should override
the particular one.' (7 App. Cas. 108.) This statement is quoted and
approved in Bank of Toronto v Lambe, 12 App. Cas. 575, 585. The
doctrine of the 'occupied field' applies only where there is a clash between
Dominion legislation and provincial legislation within an area common to
both. Here there is no conflict. Both income taxes may co-exist and
be enforced without clashing. The Dominion reaps part of the field of
the Manitoba citizen's income. The Province reaps another part of it.
This argument therefore also fails."

TORONTO CORPORATION v YORK CORPORATION
(1938) A.C. 415

Case (LORD ATKIN, LORD THANKERTON, LORD MACMILLAN,

No.69 LORD WRIGHT AND LORD MAUGHAM.)

Decision by Lord Atkin.
Appeal from Court of Appeal of Ontario.
Decision of Ontario Court confirmed.
Provincial legislation held intra vires.
Dominion represented as intervenant.
Province also represented.

Principle stated by the Board-
That the erection of a Municipal Board which primarily

is, in pith and substance, an administrative body although,
incidentally, some of the powers of the Board approximate
those of a Court of Justice, is, when any ultra vires judicial
powers are severable, within the power of a province.

Per Lord Atkin:
"Tis is an appeal from the Court of Appeal of Ontario dismissing

an appeal from an order of the Ontario Municipal Board which ordered
the appellants to make discovery of documents and to permit inspection
of their waterworks system and ordered the appellants' Commissioner of
Works to be examined on discovery. The Board made the order in pursu-
ance of powers contained in the Ontario Municipal Board Act, 1932: and in
the course of an application brought before them by the respondents the
Corporation of the Township of York in pursuance of the Township of
York Act, 1936. The contention of the appellants is

(1) that the Board is invalidly constituted as being a Superior Court
constituted in violation of sections 96, 99 and 100 of the British
North Americ, kct;
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(2) that in any case the power to make the order in question is one
that could only be exercised by such a Court;

(3) that the Act of 1936 is invalid as purporting to vest the juris-
diction of a Superior Court in the Municipal Board.

A short statement of the circumstances leading to the dispute between the
parties will suffice. In 1916 the Township entered into an agreement with
the City whereby the City agreed to supply water to the Township on
terms, including payment at the rate of 20 cents per 1,000 gallons. The
agreement contained a provision that tie rate might be altered by agree-
ment or by arbitration. An arbitration clause provided for arbitration by
two officials of the respective corporations and in the event of disagreement
by a County Court Judge. The agreement was confirmed by Statute of
Ontario of 7 Geo. V (1917) chapter 98. In 1936 the Legislature of Ontario
passed the Act 1 Ed. VIII (1936) clause 88, which provided that notwith-
standing the provisions of the agreement of 1916:-

either party to the said agreement may from time to time apply to
the Ontario Municipal Board to vary the rates to be charged for water
supplied by the said city corporation under the terms of the said agree-
ment or to settle any differences arising between the parties to the
said agreement as to the construction thereof, or as to any matters
relating to or arising out of the agreement, and the Ontario Municipal
Board shall have jurisdiction to vary and fix the said rates, and to
hear and determine any such application, and the decision of the said
Board on any such application shall be final and conclusive and shall
not be subject to appeal.

Application was made by the Township to the Municipal Board in pursu-
ance of this Act to vary the rate for water supplied: and it was in respect
of that application that the order complained of was made.

It will be seen that the attack of the appellants is twofold. They
dispute the validity of any Act of the Municipal Board as at present con-
stituted, and if this contention fails they attack the validity of the Act
of 1936.

The first question touches a matter of first importance to the people
of Canada. While legislative power in relation to the constitution, main-
tenance and organization of Provincial Courts of Civil Jurisdiction, includ-
ing procedure in civil matters, is confided to the Province the independence
of the Judges is protected by provisions that the Judges of the Superior,
District and County Courts shall be appointed by the Governor-General
(section 96) that the Judges of the Superior Courts shall hold office during
good behaviour (section 99) and that the salaries of the Judges of the
Superior, District, and County Courts shall be fixed and provided by the
Parliament of Canada (section 100). These are three principal pillars in
the temple of justice, and they are not to be undermined. Is then the
Municipal Board of Ontario a Superior Court, or a tribunal analogous
thereto? If it is, inasmuch as the Act of 1932 which sets it up observes
none of the provisions of the sections above referred to, it must be invalidly
constituted.

But a study of the provisions of the Municipal Board Act read in the
light of its history as a successor to the Ontario Railway and Municipal
Board (see sections 6 and 7) leads their Lordships to the conclusion that
the Board is primarily, in 'pith and substance,' an administrative body.
Parts IV, V, VI and VII are almost entirely administrative: and though
some of them are not repealed and the duties of the Board transferred to
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other administrative channels their existence assists to reveal the original
legislative intention. Mr. Gershom Mason in his argument for the respond-
ents gave a survey of the multifarious administrative duties which from
time to time had been imposed upon the Board and its predecessor by
legislation of the Province. It is unnecessary to review the statutes: it is
sufficient to say that in respect of Municipal Institutions, Highways, Rail-
ways, Public Utility Acts dealing with Water, Gas and Electricity, Tele-
phones and apparently other matters as well, the Board is entrusted with
duties of supervision and decision which are purely administrative and in
their totality would appear to make it one of the most important parts of
administrative machinery in the Province. Primarily, as has been said,
its function is administrative. But Mr. Tilley, for the appellants, empha-
sized with much force the provisions in Part III of the Act especially
sections 41-46, 54 and 59 as indicating that the Board was entrusted with
the jurisdiction and powers of a Superior Court: and within the purview of
those sections was in fact constituted a Superior Court. It is difficult to
avoid the conclusion that whatever be the definition given to Court of
Justice, or judicial power, the sections in question do purport to clothe
the Board with the function of a Court, and to vest in it judicial powers.
But making that assumption their Lordships are not prepared to accept
the further proposition that the Board is therefore for all purposes invalidly
constituted. It is primarily an administrative body: so far as legislation
has purported to give it judicial authority that attempt must fail. It is
not validly constituted to receive judicial authority: so far as the Act there-
fore purports to constitute the Board a Court of Justice analogous to a
Superior, District or County Court it is pro tanto invalid: not because the
Board is invalidly constituted, for as an administrative body its constitution
is within the Provincial powers: not because the Province cannot give the
judicial powers in question to any Court, for to a Court complying with
the requirements of sections 96, 99 and 100 of the British North America
Act the Province may entrust such duties as it thinks fit; but because to
entrust these duties to an administrative Board appointed by the Province
would be to entrust them to a body not qualified to exercise them by
reason of the sections referred to. The result is that such parts of the Act
as purport to vest in the Board the functions of a Court have no effect.
They are, however, severable: there is nothing to suggest that the Board
would not have been granted its administrative powers without the addi-
tion of the judicial powers complained of. The objection to the validity
of the Board as such therefore fails. Their Lordships have found it
unnecessary to discuss in detail how far some of the powers alleged to be
judicial are in fact merely administrative. The question does not arise in
the present case: and in accordance with their Lordships' usual practice
in constitutional matters they will not embarrass future discussion when if
ever such a dispute arises.

The remaining parts of the case seem to present little difficulty. The
powers of examination, inspection and discovery of documents even though
couched in terms of similar powers of a Court of Justice are not incon-
sistent with the powers of an administrative body wlose duty it may be
to ascertain the facts with which they are dealing. The powers in this
case seem to be in substance identical with those in the Combines Investi-
gation Act, R.S.C. 1927, chapter 26, the validity of which was affirmed in
Proprietary Articles Trade Association v A.-G. for Canada [19311 A.C. 310,
and the existence of which was held not to make a commissioner armed
with them a Court of Justice in O'Connor v Waldron [19351 A.C. 76. The
only remaining question is whether the Act of 1936 was valid. Their Lord-
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ships agree with the judgment of the Chief Justice of Ontario on this point.
Assuming that the first part of the section purports to confer judicial func-
tion on tbe Board it is clearly inoperative: but the second part relates to
an administrative function and appears to their Lordships clearly sever-
able. The result is that the order complained of was a valid order: the
order of the Court of Appeal affirming it was right. and this appeal should
be dismissed.

SHANNON v LOWER MAITLAND DAIRY
PRODUCTS BOARD (1938) A.C. 708

Case (LORD MAUGHAM, L.C., LoRD ATKIN, LORD THANKERTON,

No.70 LORD RUSSELL OF KILLOWEN AND LORD MACMILLAN.)

Decision by Lord Atkin.
Appeal from Court of Appeal for British Columbia.
Decision of British Columbia Court reversed.
Provincial legislation held intra vires.
Province represented as intervenant.
Dominion not represented.

Principle stated by the Board-
That the erection of a Board whose power, in pith and

substance, is to regulate, by a licence system, particular
businesses entirely within a province is intra vires the
province under section 92 (13) B.N.A. Act, 1867 ("Property
and Civil Rights in the Province ").

Per Lord Atkin:
"This is an appeal from a decision of the Court of Appeal for British

Columbia reversing a decision of Manson J. who had given judgment in
the action in favour of the plaintiffs, the present appellants. The appel-
lants were dairy farmers carrying on their business in the Province of
British Columbia -and were affected by a Milk Marketing Scheme
approved by the Lieutenant-Governor in Council under the Natural
Products Marketing (British Columbia) Act, chapter 34, of the Statutes
of 1936. The scheme set up the Lower Maitland Dairy Products Board
(the defendants) and in the action the plaintiffs claimed a declaration
that the Act was ultra vires of the Legislature of the Province: and that
the plaintiffs were under no obligation to obtain licences from the defend-
ants or comply with any of their demands; and further claimed an
injunction to restrain the defendants from interfering with them. In the
proceedings the Attorney-General for the Province intervened, and he
alone was represented as respondent before this Board. The learned trial
Judge decided in favour of the plaintiffs. The Court of Appeal reversed
his decision following judgments they had delivered -on a reference to
them by the Lieutenant-Governor in Council asking whether the Act in
question was ultra vires of the Legislature of the Province. Having
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answered the question in the negative they without further discussion
allowed the appeal. The legislative history of the impugned statute is
as follows. In November, 1934, the Legislature of British Columbia
passed an Act entitled the Natural Products Marketing (British Columbia)
Act providing that the Lieutenant-Governor in Council might constitute a
British Columbia Marketing Board and arming the Board with powers to
act in co-operation and conjointly with the Dominion Marketing Board
constituted under the Dominion Act, the Natural Products Marketing
Act, 1934. In November, 1935, the Governor General in Council had
referred to the Supreme Court of Canada the question whether the
Dominion Act was ultra vires of the Dominion Legislature. On 17th
June, 1936, the Supreme Court held in re The Dominion Natural
Products Marketing Act, 1934, [19361 S.C.R. 398, that it was ultra vires
and their decision was affirmed by this Board on 28th January, 1937
[19371 A.C. 377. Meantime, in April, 1936, the Legislature of British
Columbia had amended the Provincial Act of 1934, which now is in the
form enacted in the Revised Statutes of British Columbia, 1936, chapter
165, together with an additional clause as to severability enacted in an
Amendment Act of 1937, chapter 41. It is not necessary to set out all
the provisions of the Act in question, but reference should be made to
the following definitions: " 'Marketing' includes buying and selling,
shipping for sale or storage and offering for sale: and in respect of a
natural product includes its transportation in any manner by any person."
"' Natural product' means any product of agriculture or of the forest,
sea, lake or river and any article of food or drink wholly or partly manu-
factured or derived from any such product."

Section 4 (1) of the Act provides, "The purpose and intent of this
Act is to provide for the control and regulation in any or all respects of
the transportation, packing, storage and marketing of natural products
within the province, including the prohibition of such transportation,
packing, storage and marketing in whole or in part." The scheme of the
Act is to enable the Lieutenant-Governor in Council to set up a central
British Columbia Marketing Board to establish or approve schemes for
the control and regulation within the province of the transportation,
packing, storage and marketing of any natural products, to constitute
marketing boards, to administer such schemes, and to vest in those boards
any powers considered necessary or advisable to exercise those functions.
In particular the Lieutenant-Governor in Council may vest in any
marketing board the powers, 4 (2) (d), to fix and collect yearly, half-
yearly, quarterly or monthly licence fees from any or all persons pro-
ducing, packing, transporting, storing or marketing the regulated product:
and for this purpose to classify such persons into groups and fix the
licence fee payable by the members of the different groups in different
amounts, and to recover any such licence fees by suit in any Court of
competent jurisdiction.

Section 4 (2) (j). To use in carrying out the purposes of the scheme
and paying the expenses of the board any moneys received by Lhe board.

The attack on the Act was made on these grounds:-

1. That it encroaches on the class of subjects enumerated in section
91 (2) of the B.N.A. Act, 1867. The regulation of trade and
commerce.

2. That it also encroaches on 91 (3). The raising of money by any
mode or system of taxation.

3. That without constitutional authority it delegates legislative power
to the Lieutenant-Governor in Council.
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1. It is sufficient to say upon this point that it is apparent that the
legislation in question is confined to regulating transactions that take
place wholly within the province, and are therefore within the sovereign
powers granted to the legislature in that respect by section 92. Their
Lordships do not accept the view that natural products as defined in the
Act are confined to natural products produced in British Columbia.
There is no such restriction in the Act, and the limited construction
would probably cause difficulty if it were sought at some future time to
co-operate with a valid Dominion scheme. But the Act is clearly con-
fined to dealings with such products as are situate within the province.
It was suggested that " transportation " would cover the carriage of goods
in transit from one province to another, or overseas. The answer is that
on the construction of the Act as a whole it is plain that " transportation "
is confined to the passage of goods whose transport begins within the
province to a destination also within the province. It is now well
settled that the enumeration in section 91 of " the regulation of trade
and commerce " as a class of subject over which the Dominion has exclu-
sive legislative powers does not give the power to regulate for legitimate
provincial purposes particular trades or businesses so far as the trade or
business is confined to the province. Citizens Insurance Company of
Canada v Parsons [18811 7 A.C. 96. Re The Dominion Natural Products
Marketing Act, 1934 [19361 S.C.R. 398, [19371 A.C. 377. And it follows
that to the extent that the Dominion is forbidden to regulate within the
province, the province itself has the right under its legislative powers over
property and civil rights within the province. The appellants did not
dispute that there was *a bona fide intention by the province to confine
itself to its own sphere, but they contended that in fact whatever the
intention the province had in fact encroached upon the Dominion sphere.
If they could have established that contention they would have been in
a stronger position. In this respect their Lordships desire to quote a
passage from the opinion of Lord Atkin in the House of Lords in Gallagher
v Lynn [1937] A.C. 863, at p. 869, which was cited by Martin C.J., and
which it will be convenient to bring into the line of authority on constitu-
tional cases arising in the Dominion:-

"My Lords, the short answer to this is that this Milk Act is
not a law 'in respect of ' trade, but is a law for the peace, order and
good government of Northern Ireland 'in respect of' precautions
taken to secure the health of the inhabitants of Northern Ireland, by
protecting them from the dangers of an unregulated supply of milk.
These questions affecting limitation on the legislative powers of
subordinate parliaments, or the distribution of powers between parlia-
ments in a federal system, are now familiar, and I do not propose
to cite the whole range of authority which has largely arisen in discus-
sion of the powers of Canadian parliaments. It is well established,
by Russell v The Queen, 7 App. Cas. 829, that you are to look at the
' true nature and character of the legislation ... the pith and sub-
stance of the legislation.' If, on the view of the Statute as a whole,
you find that the substance of the legislation is within the express
powers, then it is not invalidated if, incidentally, it affects matters
which are outside the authorised field. The legislation must not,
under the guise of dealing with one matter, in fact encroach upon
the forbidden field. Nor are you to look only at the object of the
legislator. An Act may have a perfectly lawful object, e.g., to
promote the health of the inhabitants, but may seek to achieve that
object by invalid methods, e.g., by a direct prohibition of any trade
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with a foreign country. In other words, you may certainly consider
the clauses of an Act to see whether they are passed 'in respect of '
the forbidden subject. In the present case, any suggestion of an
indirect attack upon trade is disclaimed by the appellant. There
could be no foundation for it. The true nature and character of the
Act, its pith and substance, are that it is an Act to protect the health
of the inhabitants of Northern Ireland, and in those circumstances,
though it may incidentally affect trade with county Donegal, it is
not passed 'in respect of' trade, and is therefore not subject to
attack on that ground."

The pith and substance of this Act is that it is an Act to regulate
particular businesses entirely within the province, and it is therefore intra
vires of the province.

2. The second objection made to the Act was that it provided for
the raising of money by a mode or system of taxation which is one of
the class of subjects reserved to the Dominion by section 91 (3). The
contention is directed to the power to impose licence fees which may be
vested in provincial boards by the Lieutenant-Governor in Council under
section 5 (d) of the British Columbia Act. The answer made was that
the legislation was valid under the powers given to the province to
legislate as to the following classes -of subjects (section 92 (2)) "direct
taxation within the province in order to the raising of a revenue for
provincial purposes," (section 92 (9) " shop, saloon, tavern, auctioneer and
other licences in order to the raising of a revenue for provincial, local or
municipal purposes." (Section 92 (13)) " property and civil rights in the
province." Or finally (section 92 (16)) "matters of a merely local or
private nature in the province." Their Lordships do not consider it
necessary to support this legislation by reference to section 92 (2). With-
out deciding the matter either way they can see difficulties in holding this
to be direct taxation within the province. But on the other grounds the
legislation can be supported. If regulation of trade within the province
has to be held valid the ordinary method of regulating trade, i.e., by a
system of licences, must also be admissible. A licence itself merely
involves a permission to trade subject to compliance with specified con-
ditions. A licence fee, though usual, does not appear to be essential. But
if licences are granted it appears to be no objection that fees should be
charged in order either to defray the costs of administering the local
regulation or to increase the general funds of the province or for both
purposes. The object would appear to be in such a case to raise a
revenue for either local or provincial purposes. On this part of the case
their Lordships, with great respect, think that the present Chief Justice,
then Duff, J., took a somewhat narrow view of the provincial powers
under section 92 (9) in Lawson v Interior Tree Fruit and Vegetable
Committee [1931] S.C.R. 357, at p. 363, where he says, "on the other
hand, the last-mentioned head authorises licences for the purpose of rais-
ing revenue and does not, I think, contemplate licences which in their
primary function are instrumentalities for the control of trade, even local
or provincial trade." It cannot, as their Lordships think, be an objection
to a licence plus a fee that it is directed both to the regulation of trade
and to the provision of revenue. It would be difficult in the case of
saloon and tavern licences to say that the regulation of the trade was not
at least as important as the provision of revenue. And if licences for
the specified trades are valid their Lordships see no reason why the words
" other licences" should not be sufficient to support the enactment in
question. The impugned provisions, can also, in their Lordships' opinion,
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be supported on the ground accepted by Martin C.J. in his judgment on

the reference, viz., that they are fees for services rendered by the province
or by its authorised instrumentalities under the powers given by section
92 (13) and (16). The Chief Justice refers to fees on land registration:
and mining and prospecting certificates. Another example might be the
exaction of tolls on the establishment of a new market. On these grounds
the attack upon the Act based on the powers to exact licence fees must
be held to fail.

3. The third objection is that it is not within the powers of the
Provincial Legislature to delegate so-called legislative powers to the
Lieutenant-Governor in Council, or to give him powers of further delega-
tion. This objection appears to their Lordships subversive of the rights
which the Provincial Legislature enjoys while dealing with matters falling
within the classes of subjects in relation to which the constitution has
granted legislative powers. Within its appointed sphere the Provincial
Legislature is as supreme as any other Parliament: and it is unnecessary
to try to enumerate the innumerable occasions in which legislatures both
Provincial and Dominion and Imperial have entrusted various persons
and bodies with similar powers to those contained in this Act. Martin
C.J. appears to have disposed of this objection very satisfactorily in his
judgment on the reference, and their Lordships find no occasion to add to
what he there said.

For these reasons the appeal fails and should be dismissed and their
Lordships will humbly advise His Majesty accordingly. The appellants
rhust pay the costs of the appeal.

Case A.-G. FOR ALBERTA v A.-G. FOR CANADA AND

No.71 OTHERS (1938) A.C.

(LORD MAUGHAM, L.C., LORD ATKIN, LORD THANKERTON,

LORD RUSSELL OF KILLOWEN AND LORD MACMILLAN.)

Decision by Lord Maugham, L.C.
Appeal from Supreme Court of Canada on a reference by

Dominion as to the validity of three statutes of the Legis-
lature of Alberta, being "An Act respecting the Taxation
of Banks, An Act to amend and Consolidate the Credit
of Alberta Regulation Act and an Act to ensure the
Publication of Accurate News and Information."

Decision of Supreme Court of Canada confirmed.

Provincial legislation held ultra vires.

Dominion and Province both represented.

Principles stated by the Board-

1. That, because, since the making of the reference herein
to the Board the Alberta Social Credit Act, chapter 10, 1937
(first session) upon which Act the continued existence of the
latter two of the abovementioned statutes depended, had
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been repealed, the Board, without intent to intimate any
doubt as to the correctness of the decisions of the Supreme
Court, must decline to hear argument as to these two
statutes.

2. That a province of Canada may not, under the guise
of discriminatory taxation in the Province, impair or render
nugatory the exclusive legislative authority of the Dominion
over Banks and Banking.

3. That in a case of difficulty the effect and the object or
purpose, apparent or proved, of a provincial Act may be
considered when determining whether the intent of the
legislation is to impair or render nugatory an exclusive
legislative power of the Dominion.

4. That Bank of Toronto v Lambe (1887) 12 A.C. 575,
does not establish that if such a use is attempted to be made
of a provincial legislative power as materially to interfere
with a Dominion legislative power the action of the province
is intra vires. It establishes, rather, that the existence of
the power in the province. cannot be denied on the mere
ground that the province may possibly abuse it, or so that
it may limit the range which would otherwise be open to
the Dominion Parliament.

Per Lord Maugham, L.C.:

"BILL No. 1, ENTITLED 'AN ACT RESPECTING THE TAXATION
OF BANKS'

"This Bill applied to every corporation or joint stock company other
than the Bank of Canada incorporated for the purpose of doing banking
or savings bank business and transacting such business in the Province.
The Bill imposed upon every such bank an annual tax, in addition to any
tax payable under any other Act, of (a) I per cent on the paid-up capital
and (b) 1 per cent on the reserve fund and undivided profits. Default on
payment of tax was to be visited with penalties, and payment of either tax
or penalty could be enforced by distress and sale of goods and chattels,
or by action for civil debt. The tax was declared to be payable to the
Provincial Secretary on behalf of His Majesty for the use of the Province.
It is important to note that the tax is calculated by reference to the whole
of the paid-up capital and reserves made throughout Canada and abroad."

"Bill No. 1, the 'Act respecting the Taxation of Banks' is in a position
different from that of the other two Bills. It contains no reference to the
Alberta Social Credit Act. It purports to be concerned with taxation of
a direct character, differing however from ordinary taxing statutes in that
it singles out for taxation only banks which transact business in the
Province. The word 'bank' is defined as meaning 'a corporation or joint
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stock company other than the Bank of Canada wherever incorporated and
which is incorporated for the purpose of doing banking business or the
business of a savings bank and which transacts such business in the
Province whether the head office is situate in the Province or elsewhere.'
No otter body, corporation, institution or person is the subject of taxation
under the Bill. It is sought to be justified by section 92 (2) of the British
North America Act as being within the class of subjects described as 'direct
taxation within the Province in order to the raising of a revenue for
provincial purposes.' It may be stated at the outset, if indeed it is not
self-evident, that the mere fact that revenue to a greater or smaller amount
would be raised in the Province by a highly selective measure of this
unusual character is not sufficient to justify it as coming within section 92.
Under the guise of discriminatory taxation in the Province it would be
easy not only to impair, but even to render wholly nugatory the exclusive
legislative authority of the Dominion over a number of the classes of
subjects specifically mentioned in section 91 by making them valueless.
Instances could be found in bills of exchange, and promissory notes,
patents, and copyrights, which could be so heavily taxed as entirely to
destroy their use as well as their value in the Province. A number of
other illustrations could be given arising under section 92 (10). No one
would suggest-and certainly counsel for the'appellants in his able argu-
ment did not-that provincial legislation of this character would be valid.
Whether a Provincial Act, which indirectly interferes in some degree with
one of the powers of the Dominion, is or is not ultra vires must be deter-
mined in each case as it arises, for no general test applicable to all cases
can safely be laid down (John Deere Plow Co., Ltd. v Wharton [19151
A.C. 330 at pp. 338, 339; Great West Saddlery Co. v The King [19211
2 A.C. 91).

" There are cases on each side of the line. For example, the decision
of the Judicial Committee in Russell v The Queen (7 App. Cas. 829) is an
authority on one side; the decisions in Abbott v City of Saint John 1908)
40 Can. S.C.R. 597, Forbes v Attorney-General of Manitoba, [19371 A.C.
260, and Saskatchewan Judges v Attorney-General of Saskatchewan, (1937)
2 D.L.R. 209, may be cited on the other side. In the view of their Lord-
ships these cases in no way conflict.

" Admitting that a test applicable to every case of overlapping
powers specified in sections 91 and 92 is more than elusive, yet it is often
comparatively easy to determine that the particular piece of legislation
is an encroachment on a forbidden territory.

" Some propositions may be stated that are not in dispute. Clearly

it is necessary in dealing with such a question to consider the whole

scheme for distribution of powers contained in the two sections. The

' classes of subjects' enumerated, looked at singly, overlap in many

respects. It is obvious, for example, that currency, paper money, patents,
trade-marks and so forth are different kinds -of property and therefore as

a matter of verbal definition within section 92 (13); but this occasions no

logical difficulty, for, as has been repeatedly observed, the concluding
paragraph of section 91 declares that any matter coming within any of

the classes of subjects enumerated in that section 'shall not be deemed

to come within the class of matters of a local and private nature' assigned
exclusively to the provinces. As pointed out in the judgment of Duff C.J.

(concurred in by Davis J.) it is well established that if a given subject
matter falls within any class of subjects enumerated in section 91, it

cannot be treated as covered by any of those within section 92. (Attorney-
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General for Ontario v Attorney-General for Canada, [18961 A.C. 348;
Great West Saddlery Co. v The King [19211 2 A.C. 91 at p. 99.)

" It is therefore necessary to compare the two complete lists of
categories with a view to ascertaining whether the legislation in question
fairly considered falls prima facie within section 91 rather than within
section 92. The result of the comparison will not by itself be conclusive,
but it will go some way to supply an answer to the problem which has
to be solved.

"The next step in a case of difficulty will be to examine the effect
of the legislation (Union Colliery Co. of B.C., Ltd. v Bryden [18991
A.C. 580). For that purpose the Court must take into account any public
general knowledge of which the Court would take judicial notice, and
may in a proper case require to be informed by evidence as to what the
effect of the legislation will be. Clearly the Acts passed by the Provincial
legislature may be considered, for it is often impossible to determine the
effect of the Act under examination without taking into account any
other Act operating or intended to operate or recently operating in the
Province.

" A closely similar matter may also call for consideration, namely,
the object or purpose of the Act in question. The language of section
92 (2), 'direct taxation within the Province in order to the raising of a
revenue for Provincial purposes' is sufficient in the present case to estab-
lish this proposition. The principle, however, has a wider application.
It is not competent either for the Dominion or a Province under the
guise or the pretence or in the form of an exercise of its own powers to
carry out an object which is beyond its powers and a trespass on the
exclusive powers of the other. (Attorney-General for Ontario v Reciprocal
Insurers, [19241 A.C. 328, at p. 342; in re Insurance Act of Canada, [1932]
A.C. 41.) Here again matters of which the Court would take judicial
notice must be borne in mind, and other evidence in a case which calls for
it. It must be remembered that the object or purpose of the Act, in so
far as it does not plainly appear from its terms and its probable effect, is
that of an incorporeal entity, namely, the legislature, and generally speak-
ing the speeches of individuals would have little evidential weight.

"If these principles are borne in mind, it appears to their Lordships,
as it appeared to the Supreme Court, that the specific question that arises
in relation to the Bill No. 1 presents no serious difficulty. In the first
place it is plain that the taxation is aimed simply at banks, including
savings banks; and by section 91 'banking' and 'savings banks' are
within the exclusive legislative authority of the Dominion. On the other
hand it is strange to find the Province singling out, 'in order to the
raising of a revenue for provincial purposes,' banks and savings banks
and no other wealthy corporation, body or persons in the Province.

" Next, if the effect of the Bill is examined on the footing that it
becomes operative in the Province, some remarkable facts emerge. As
Kerwin J. (in a judgment concurred in by Crocket J.) observed:-

'Our attention has been called to the increase in the taxation of
banks that would be effected by the provisions of this Bill. As Pro-
vincial legislation stood prior to the First Session of the Alberta
Legislature in 1937, the tax on all banks doing business in the Province
amounted to $72,200 per annum. By chapter 57 of that session a tax
was imposed which would increase the sum realized by $140,000 per
annum. The additional tax proposed by Bill 1 amounts to $2,081,925
in each year.'
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"It does not seem to be necessary to set out the undisputed tables
of figures showing the particulars of this gigantic increase in the taxation
of banks within the Province. Their Lordships do not disagree with the
Chief Justice and Davis J. that the facts are sufficient 'to show that such
a rate -of taxation must be prohibitive in fact and must be known to the
Alberta Legislature to be prohibitive.' In coming to this conclusion it
seems to their Lordships that the learned judges were justified in con-
sidering that the magnitude of the tax proposed for Alberta was such
that if it were applied by each of the other provinces, it would have the
effect of preventing banks from carrying on their businesses. It would
be strange if each of the provinces were successively to tax banks and
the result on the question of ultra vires were to be that the Acts of those
provinces who were earliest in the field were valid, whilst the Acts of
those who came a little later were to be held ultra vires. It must be
remembered in this connection that the tax proposed is based on the
paid-up capitals and on the reserve funds of the banks wherever situate.

" It was rightly contended on behalf of the appellant that the
Supreme Court and the Board have no concern with the wisdom of the
legislature whose Bill is attacked; and it was urged that it would be a
dangerous precedent to allow the views of members of the Court as to the
serious consequences of excessive taxation on banks to lead to a con-
clusion that the Bill is ultra vires. Their Lordships do not agree that this
argument should prevail in a case where the taxation in a practical
business sense is prohibitive. If, however, any doubt could be enter-
tained on the question of fact, there is in this case a further point which
seems to their Lordships to be decisive.

"In their opinion it was quite legitimate to look at the legislative
history of Alberta as leading up to the measure in question, including the
attempt to create a new economic era in the Province. At the time when
the Bill was passing through the legislature the most profound and far-
reaching changes in the operations of commerce, trade, and finance were
intended by Bills before the provincial legislature and by Acts already
passed. It was plain that banks and savings banks operating in Alberta
might greatly interfere with those proposed changes. The examination of
the Province of Alberta Social Credit Act leaves little doubt that the
Act was an attempt to regulate and control banks and banking in the
Province. In the second 1937 session an Act called 'The Credit of Alberta
Regulation Act' was passed. The recitals in that Act are as follows:-

'Whereas the extent to which property and civil rights in the
Province may be enjoyed depends upon the principles governing the
monetization of credit and the means whereby such credit is made
available to the province and to the people collectively and indi-
vidually of the Province; and

' Whereas it is expedient that the business of banking in Alberta
shall be controlled with the object of attaining for the People of
Alberta the full enjoyment of property and civil rights in the Prov-
ince.'

"In the same session an Act entitled 'An Act to provide for the
Restriction of the Civil Rights of Certain Persons' was passed, and it
contains a similar recital. Both these latter Acts were part of the general
scheme of social credit legislation in Alberta. Their Lordships agree with
the opinion expressed by Kerwin J. (concurred in by Crocket J.) that
there is no escape from the conclusion that, instead -of being in any true
sense taxation in order to the raising of a revenue for Provincial pur-
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poses, the Bill No. 1 is merely 'part of a legislative plan to prevent the
operation within the Province of those banking institutions which have
been called into existence and given the necessary powers to conduct their
business by the only proper authority, the Parliament of Canada.' This
is sufficient ground for holding that the Bill is ultra vires.

"There are other and narrower grounds on which the validity of
Bill No. 1 has been attacked; but in view of the above conclusions it
does not seem to be necessary to deal with them in any way.

"Their Lordships think, however, that it may be useful to make some
observations on the well-known and often cited decision of the Board in
the Bank of Toronto v Lambe (12 App. Cas. 575). That case seems to
have occasioned a difficulty in the minds of some of the learned Judges
in the Supreme Court. It must, however, be borne in mind that the
Quebec Act in that case was attacked on two specific grounds, first, that
the tax was not 'taxation within the province,' and secondly, that the tax
was not a 'direct tax.' It was never suggested, and there seems to have
been no ground for suggesting, that the Act was by its effect calculated
to encroach upon the classes of matters exclusively within the Dominion
powers. Nor, on the other hand, was there any contention, however
faint or tentative, that the purpose of the Act was anything other than
the legitimate one of raising a revenue for Provincial needs.

"It is moreover important to note that the taxes were not directed
against a particular class of business or employment, but were imposed
within the Province on every bank, insurance company, incorporated com-
company carrying on any labour, trade or business in the province, and
on a number of other specified companies. Nor was it suggested that the
taxation was of such a character that it might hamper the Dominion in
exercising their powers under section 91. In these circumstances Lord
Hobhouse, in delivering the judgment, refuted a contention on behalf of
the appellant (12 App. Cas. at p. 586-7) in language which, as it seems to
their Lordships, has sometimes been misunderstood. Its true meaning may
be appreciated by stating in effect the argument to which it was addressed
in the following form:-' A bank is an institution which comes within the
words of section 91 (15). To tax a bank with sufficient severity would
destroy it. Therefore the province cannot tax a bank at all.' The answer
of the Judicial Committee in substance was no more than this:--' You
are asking the Board to imply in section 91 a proviso to the effect that
if a power expressly given to the provinces is capable, by a particular
and unusual application, of infringing a power given to the Parliament of
Canada, then no similar use of the provincial power, however moderate,
can be permitted under any circumstances. The answer is that the legis-
lature in passing the British North America Act did not assume that a
misuse of the provincial powers was likely to occur and accordingly had
to be provided for. No such proviso can therefore be implied.' It was
never laid down by the Board that if such a use was attempted to be
made of the provincial power as materially to interfere with the Dominion
power, the action of the province would be intra vires. To quote the
actual language of the Board, they said (p. 587) :-

'If (the Judges) find that on the due construction of the Act, a
legislative power falls within section 92, it would be quite wrong of
them to deny its existence because of some possibility it may be
abused, or may limit the range which would otherwise be open to the
Dominion parliament.'
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This proposition is no more than what was stated in precise terms by
Davies J. in the case of Abbott v City of Saint John (1908) 40 Can. S.C.R.
597 at p. 606) when he observed:-

'Time and again the Judicial Committee have declined to give
effect to this anticipatory argument or to assume to refuse to declare
a power existed in the legislature of the province simply because its
improvident exercise might bring it into conflict with an existing

power of the Dominion.'

Their Lordships are not aware of any decision of the Board which travels
beyond the proposition laid down in Lambe's case as explained above."
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ARTICLES OF THE CAPITULATION OF QUEBEC
(September 18, 1759)

The King's Lieutenant (De Ramsay) demanded, in effect,
and was granted-

1. The honours of war for his garrison.

2 and 3. "That the inhabitants shall be presumed in the
possession of their houses, goods, effects and privi-
leges," and that they should "not be accountable for
having carried arms in the defence of the town."

4 and 5. "That the effects of absent officers and citizens
shall not be touched," nor the inhabitants be removed
or obliged to quit their houses until their future con-
dition should be settled by the British and French
sovereigns.

6. "That the exercise of the Catholic, Apostolic and
Roman religion shall be maintained; and that safe-
guards shall be granted to the houses of the clergy
and to the monasteries, particularly to his Lordship
the Bishop of Quebec, who, animated with zeal for
religion and charity for the people of his diocese
desires to reside in it constantly, to exercise freely
and with that decency which his character and the
sacred offices of the Roman religion require, his
episcopal authority in the town of Quebec, whenever
he shall think proper, until the possession of Canada
shall be decided by a treaty between their most
Christian and Britannic Majesties."

The demand was granted in the following terms-
" The free exercise of the Roman religion is granted; likewise safe-

guards to all religious persons, as well as to the Bishop, who shall be at
liberty to come and exercise, freely and with decency, the functions of his
office, whenever he shall think proper, until the possession of Canada shall
have been decided between their Britannic and Most Christian Majesties."

7. That the Artillery and warlike stores be given up.

8. That the sick, the wounded and the personnel of hos-
pitals be treated conformably to cartel made in that
behalf.

5
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9. That churches, convents and principal habitations be
guarded by soldiers.

10. That the King's Lieutenant (de Ramsay) and the
General, respectively, be at liberty to inform Gov-
ernor General Vaudreuil and the French Ministry,
respectively, of the reduction.

11. That the capitulation should not give rise to any
right of reprisal.

ARTICLES OF THE CAPITULATION OF MONTREAL
(September 8, 1760)

Under Article 1 " The garrison of Montreal must lay
down their arms and shall not serve during the present
war."

Under Articles 2 and 3 the garrison is accorded the
honours of war, and succeeding Articles 4 to 26 inclusive,
relate to military matters and evacuation of troops and
government agents.

Article 7, as proposed and as accepted read as follows-

(a) As proposed-
" The free exercise of the Catholic, Apostolic and Roman religion

shall subsist entire, in such manner that all the states and the people of
the towns and countries, places and distant posts, shall continue to
assemble in the churches and to frequent the sacrements as heretofore,
without being molested in any manner, directly or indirectly. These
people shall be obliged by the English government to pay their priests
the tithes and all the taxes they were used to pay under the government
of His Most Christian Majesty."

(b) As granted-
" Granted as to the free exercise of their religion; the obligation of

paying the tithes to the priests will depend on the King's pleasure."

Article 28 was granted as proposed, viz.-
" The Chapter, priests, curates and Missionaries shall continue, with

an entire liberty, their exercise and functions of cures in the parishes of
the towns and countries."

Articles 29 to 35 also related to the clergy and religious
orders. Some were granted, some refused, some reserved
for signification of the King's pleasure. For present pur-
poses it will be sufficient to cite Article 34, as granted-

" All the communities, and all the priests, shall preserve their move-
ables, the property and revenues of the Seignories and other estates
which they possess in the colony of what nature soever they be; and the
same estates shall be preserved in their privileges, rights, honours and
exemptions."



7

Article 36, as proposed and granted provided that if by
the treaty of peace Canada should remain to the British
Sovereign, all the French, the Canadian and the Acadian
merchants and others who should so choose might retire
with their families, servants and baggage, to France, and
be provided with passage.

Article 37 (which was granted as to the property of
companies and private persons, but subject so that if the
French Sovereign " has any share in it, that must become
the property of the King " of Great Britain), was as
follows-

"The Lords of Manors, the Military and Civil Officers, the Canadians
as well in the towns as in the country, the French, settled or trading in
the whole extent of the colony of Canada, and all other persons whatso-
ever, shall preserve the entire peaceable property and possession of the
goods, noble and ignoble, moveable and immoveable, merchandises, furs
and other effects, even their ships; they shall not be touched, nor the
least damage done to them, on any pretence whatever. They shall have
liberty to keep, let or sell them, as well to the French as to the British;
to take away the produce of them in bills of exchange, furs, specie or
other returns, whenever they shall judge proper to go to France, paying
their freights, as in the twenty-sixth Article" (viz. 'on 'the same footing
as the British would pay it'). " They shall also have the furs which are
in the posts above, and which belong to them, and may be on the way to
Montreal; and for this purpose they shall have leave to send, this year
or the next, canoes fitted out to fetch such of the said furs 'as shall have
remained in those posts."

Articles 38 to 40 inclusive, relate principally to Acadians
in Canada and to the Indian allies of Canadians. Nothing
in them is at present material.

Article 41, was proposed as follows-

"The French, Canadians and Acadians, of what state and condition
soever, who shall remain in the colony, shall not be forced to take arms
against his Most Christian Majesty or his allies, directly or indirectly,
on any occasion whatsoever; the British Government shall only require
of them an exact neutrality."

The proposal was answered as follows-

"They become subjects of the King."

Article 42, was proposed as follows-

" The French and Canadians shall continue to be governed according
to the custom of Paris and the laws and usages established for this
country, and they shall not be subject to any imposts than those which
were established under the French Dominions."
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The proposal was answered as follows-
"Answered by the preceding articles, and particularly by the last."

(The answers to 'the preceding articles' are these-To Article
38-' The King is to dispose of his ancient subjects'; (the Acadians)
'in the meantime they shall enjoy the same privileges as the Cana-
dians,' and Article 41-' They become the subjects of the King.' In
the result, therefore, the future legal system of Canada was left where
by English law it was,-in the hands of the conquering sovereign of
England, to leave it as he found it or to change it at his will, but
so that at least with relation to matters as between subject and
subject, the ancient laws of the colony continued to apply to the
King's new British subjects until the King's will with respect to them
should be expressed.)

Articles 43 to 45, inclusive, refer to official records of the
Government of the Colony. They are not at present
material.

Article 46 was proposed and granted as follows-
"The inhabitants and merchants shall enjoy all the privileges of

trade, under the same favours and conditions granted to the subjects of
His Britannic Majesty, as well in the countries above as the interior of
the colony."

Article 47 relates to slaves, Article 48 to powers of
attorney from absentees to dispose of their property,
Article 49 to compensation for damages possibly ensuing
to private property after capitulation, and Article 50 pro-
hibits resort to reprisals for infractions of the capitulation
real or pretended. They are not at present material, nor
are Articles 51 to 55, inclusive, which complete the capitu-
lation. The latter are head " Postscript." They require
protection of the population from Indians after capitula-
tion and they arrange for embarkations, passports, release
of prisoners, ransoms and exchanges.

TREATY OF PARIS
(February 10th, 1763)

Article 4 of this Treaty, is, in part, as follows-
"His Most Christian Majesty renounces all pretensions which he

has heretofore formed or might have formed to Nova Scotia or Acadie
in all its parts and guaranties the whole to it, and with all its depend-
encies, to the King of Great Britain: Moreover, his Most Chnstian
Majesty cedes and guaranties to his said Britannick Majesty, in full
right, Canada, with all its dependencies, as well as the Island of Cape
Breton and all the other islands and coasts in the gulph and river of
St. Lawrence. and, in general, everything that depends on the said
countries, lands, islands and coasts, with the sovereignty, property,
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possession and all rights acquired by treaty or otherwise, which the Most
Christian King and the Crown of France have had till now over the
said countries, lands, islands, places, coasts and their inhabitants. . . .
His Britannick Majesty on his side, agrees to grant the liberty of the
Catholick religion to the inhabitants of Canada: he will in consequence
give the most precise and most effectual orders that his new Roman
Catholick subjects may profess the worship of their religion according to
the rites of the Romish Church, as far as the laws of Great Britain permit.
His Britannick Majesty farther agrees, that the French inhabitants or
other who had been subjects of the Most Christian King in Canada, may
retire with all safety and Freedom whenever they shall think proper, and
may sell their estates, provided it be to the subjects of his Britannick
Majesty, and bring away their effects as well as their persons without
being restrained in their emigration, under any pretence whatsoever,
except that of debts or of criminal prosecutions. The term limited for
this emigration shall be fixed to the space of eighteen months, to be com-
puted from the day of the exchange of the ratification of the present
treaty."

By Article 20 of the same treaty the King of France
cedes and guarantees in full right to his Britannic Majesty
" Florida with Fort St. Augustin and the Bay of Pensa-
cola, as well as all that Spain possesses on the continent of
North America to the East or to the South East of the
River Mississippi." His Britannic Majesty agrees, on his
side, in precisely the same terms as those of Article 4, to
grant to the inhabitants of the countries so ceded the
liberty of the Catholic religion and precisely the same
rights as to their property and as to their removal.

ROYAL PROCLAMATION

(7th October, 1763)

By Royal Proclamation dated 7th October, 1763, the
King proclaims that he has constituted " distinct and
separate Governments styled and called by the names of
Quebec, East Florida, West Florida and Grenada," and
assigned bounds to each of them.

The proclamation further publishes and declares that the
King has in Letters Patent by which the said Governments
are constituted, directed the Governors of the said colonies,
respectively, that-
" so soon as the state and circumstances of the said colonies will admit
thereof, they shall, with the advice and consent of the members of our
Council, summon and call General Assemblies within the said Govern-
ments, respectively, in such manner and form as is used and directed in
those colonies and provinces in America which are under our immediate
government; and We have also given power to the said Governors with
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the consent of our said councils and the representatives of the people, so
to be summoned as aforesaid, to make, constitute and ordain laws, statutes
and ordinances for the public peace, welfare and good government of our
said colonies and the people and inhabitants thereof, as near as may be
agreeable to the laws of England and under such regulations and restric-
tions as are used in other colonies; and in the meantime, and until such
Assemblies can be called as aforesaid, all persons inhabiting in or resorting
to our said colonies may confide in our Royal protection for the enjoyment
of the benefit of the laws of our realm of England "

and that the Governors advised by their Councils may erect
civil courts from which appeals shall lie to the King in
Council.

ROYAL INSTRUCTIONS TO GOVERNOR MURRAY

(December 7, 1763)

Murray, Governor of Quebec, was Instructed by the King
on December 7, 1763.

(His Commission as Governor is dated November 21st
1763.)

The Instructions, No. 11 direct him, with the advice of
his council, to summon and call a General Assembly, to
which " as soon as the more pressing affairs of Government
will allow," he is to give all possible attention. In the mean-
time, he is, with the same advice, to make such rules and
regulations as shall appear to be necessary for the peace,
order and good government of the Province. The Instruc-
tions explicitly direct the Governor as to his procedure when
an Assembly shall have been summoned.

No. 28 of the Instructions directs the Governor to " con-
form with great exactness " to the stipulations of the Treaty
in respect of its provisions as to the " liberty of the Catholick
religion to the inhabitants of Canada," and No. 41 directs
him pursuant to the treaty as to the rights of Canadians
desiring to return to France.

OPINION OF THE IMPERIAL LAW OFFICERS (1766)

In 1766 the Lords of the Committee of Council for Planta-
tion Affairs secured the joint advice of the Attorney-General
and the Solicitor General concerning the Civil Government
of Quebec. It was evident, the latter reported, that there
were two principal sources of disorder. One was the at-
tempt to administer justice without the aid of the Canadians
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in an unknown tongue, with neither Canadian advocates
nor Canadian jurors, even in causes between Canadians
only, nor judges conversant with the French language. The
second source of disorder was
"the alarm taken at the construction put upon His Majesty's Proclama-
tion of October 7th, 1763. As if it were His Royal Intentions by His
Judges and Officers in that country at once to abolish all the usages and
customs of Canada, with the rough hand of the conqueror rather. than
with the true spirit of a lawful Sovereign, and not so much as to extend
the protection and Benefit of His English Laws to his new subjects, by
securing their Lives, Liberty and Properties with more certainty than in
former times, as to impose new, unnecessary and arbitrary Rules, especially
in the Titles to Land, and in the modes of Descent, Alienation, and
Settlement, which tend to confound and subvert rights instead of support-
ing them."

With reference to a proposal that " in all cases where
Rights and Claims are founded on events prior to the con-
quest of Canada the several Courts shall be governed in
their proceedings by French usages and customs which have
heretofore prevailed in respect to such property," the Law
Officers observed as follows-

"This proposition is undoubtedly right, as far as it goes, in respect
of cases which happened antecedent to the Conquest; but we beg leave
to take occasion from hence to enlarge a little on this subject of the Rule
of Judgment to be observed in the Courts of Quebec, as it is of the greatest
moment to the Honour and Justice of the Crown and to the peace and
prosperity of the Province.

"There is not a Maxim of the Common law more certain than that
a conquered people retain their Antient Customs until the Conqueror shall
declare new laws. To change at once the laws and manners of a settled
country must be attended with hardship and Violence; and therefore wise
conquerors having provided for the security of their dominion proceed
gently and indulge their conquered subjects in all local customs which are
in their nature indifferent, and which have been received as Rules of
Property or have obtained the force of Laws. It is the more material
that this policy be pursued in Canada because it is a great and Antient
colony long settled and much cultivated by French subjects who now
inhabit it to the number of eighty or one hundred thousand.". . .

NOTE RE THE PRE-QUEBEC ACT CIVIL LAW

(By the Parliamentary Counsel of the Senate)

No General Assembly was ever constituted and sum-
moned for the province of Quebec during the interval
between the cession of 1763 and the Quebec Act, 1774.
Government was carried on throughout by a Governor,
advised by an appointed council. As this form of govern-
ment was clearly intended by the Proclamation of 1763 to
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be merely a temporary bridge leading to representative
institutions, it is probable that an assault at law launched
within any reasonable time after 1763 against any of the
ordinances of the Governor and Council, would have over-
thrown that body. The conditions were discreditably
chaotic. The King, doubtless advised that, by the law
of England, until the ancient laws in force in Quebec
should be expressly changed by competent authority most
of them remained in full force, evidently did not intend
(when he stated in the Proclamation of 1763, that the
Assembly directed to be summoned, should have power
to enact "as near as may be agreeable to the laws of
England ") to be understood as imposing upon Quebec
the laws of England in violation of the Capitulation and
the Treaty of 1763, or as doing else than committing to a
legislature, bound to be overwhelmingly Canadian, control
over the ancient and still existing laws and suggesting
what afterwards proved to be a fact, that there were certain
beneficial laws of England which they might do well to
adopt. The same as to the same ptovision in that clause
of the Proclamation which provides for the constitution of
Courts. " The benefit of the Laws of our realm of Eng-
land," as intended, was accorded by the appeal allowed
from these Courts to His Majesty in Council. But in
Quebec the situation was not so understood. The Procla-
mation was ambiguous. The English element either did
not know or concealed its knowledge, that by English law
the Canadian, pre-cession law was in force. Probably the
French lawyers did not know and the English lawyers did
not tell. I cite from Shortt and Doughty extracts from
two relevant contemporary letters. The first is from
Governor Murray to the Lords of Trade. He is despond-
ently unaware that the Canadian laws are in force, and
not the repressive religious laws of England, and he fears
that his Ordinance may have been too mild to meet with
Imperial favour.

"QuEBEC, 29th October, 1764.
"My LoRDs,-

Little, very little, will content the new subjects, but nothing will
satisfy the licentious Fanatics trading here but the expulsion of the
Canadians, who are perhaps the bravest and the best race upon the Globe,
a race who cou'd they be indulged with a few privileges which the Laws of
England deny to Roman Catholics at home wou'd soon get the better of
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every national antipathy to their Conquerors and become the most
faithful and most useful set of men in this American Empire. I flatter
myself there will be some remedy found out even in the laws, for the
relief of this people; if so I am positive the popular clamours in England
will not prevent the humane Heart of the King from following its own
Dictates. I am confident, too, my Royal Master will not blame the
unanimous opinion of his Council here for the Ordonnance establishing
the Courts of Justice, as nothing less cou'd be done to prevent great
numbers from emigrating directly, -and certain I am, unless the Canadians
are admitted on Jurys, and are allowed judges and lawyers who under-
stand their language, his Majesty will lose the greatest part of this
valuable people.

My Lords, Y'r Lordships' mo. Ob't &o

(Sgd.) JA. MURRAY.

Governor Carleton had written, hotly, to Earl Shelburne,
Secretary of State, concerning the Ordinance of Governor
Murray and his council of September 17th, 1764, estab-
lishing Civil Courts in which the rule for decision would
be the law of England. Said Carleton-

"How far this change of laws which deprives such numbers of their
Honours, Privileges, Profits and Property, is conformable to the Capitu-
lation of Montreal and Treaty -of Paris; how far this Ordinance, which
affects the Life, Limb, Liberty and Property of the Subject, is within the
Limits of the Power his Majesty has been pleased to grant to the Governor
and Council; how far this Ordinance, which, in a summary way, declares
the Supreme Court of Judicature shall judge all cases, civil and criminal, by
laws unknown and unpublished to the people is agreeable to the natural
rights of Mankind, I humbly submit this much is certain, that it cannot
long remain in force without a General Confusion and Discontent." . . .

I am (&c)
(Sgd.) GUY CARLETON.

The second contemporary letter, to which I referred
above, is from Earl Hillsborough, Secretary of State for
the Colonies, to Carleton on the subject of Carleton's letter.
Earl Hillsborough's communication is quite illuminative,
as supplying the point of view of the Imperial authorities.

The letter now follows-
WHITEHALL,.March the 6th, 1768.

Sm,-

I had the honour to serve His Majesty at the Board of Trade in the
year 1763, when His Ma'ty was pleased to publish His Royal Proclama-
tion relative to the new Colonies, and, whatever the legal sense conveyed
by the Words of the Proclamation may be, of which I pretend not to be
a judge, I certainly know what was the Intention of those who drew the
Proclamation, having myself been concerned therein; And I can take
upon me to averr, that it never entered into Our Idea to overturn the
Laws and Customs of Canada with regard to Property, but that justice
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should be administered agreeably to them according to the modes of
administrative justice in the Courts of Judicature in this Kingdom, as in
the Case in the County of Kent and many other parts of England where
Gavel-kind, Borough-English and several other particular customs prevail,
although justice is administered therein according to the laws of England.

It was most unfortunate for the Colony of Quebec that weak, ignorant
and interested men were sent over to carry the Proclamation into
Execution, who expounded it in the most absurd manner, oppressive and
cruel to the last degree to the subjects and entirely contrary to the Royal
Intention. The Distance of the Colony, the difficulties arising from many
circumstances, unnecessary for me to enumerate, and the differences of
opinion accasioned by various causes have prevented, as yet, the necessary
Measures being taken to correct this original and fatal mistake; But I
trust I shall soon be impowered to signify His Majesty's Pleasure, to you,
to carry into execution, such as will not only releive His Majesty's New
Subjects from the uncertain, and consequently unhappy, situation they
are now in, but give them entire Satisfaction for the future, by securing
to them their property upon a stable Foundation and rendering the
Colony more flourishing and happy than it has ever been.

I am &c
HILLSBOROUGH.

DEBATES IN IMPERIAL PARLIAMENT ON THE
QUEBEC ACT

(From Cavendish's Debates on the Canada Bill)

Per Lord North:
"Now, sir, with regard to giving French law-if gentlemen will

remember, the most material part, the criminal law, is to be according to
English law. The civil law of Canada certainly is to be the French law; but
sir, I understand the establishing of these laws to be given as the basis
upon which the governor and legislative council are to set out. Sir, you
would not send the Governor and council to choose their own constitution
-to choose their own laws entirely. You must tell them from what laws
they are to take their departure. It has been thought better calculated
to secure the happiness of Canadians, and more beneficial for all who live
in the country, that they should have the civil law of Canada and not
that of England. . . . The French law may be worse than the English,
but the particular portions for which we have the highest value ourselves
are a part of our political law and a part of our criminal law. These may
be acted on in Canada, seeing that the criminal law has been submitted to
for nine years, and is, I dare say, approved of by the Canadians because
it is a more refined and a more merciful law than the law of France." . . .

" As to the free exercise of religion, it likewise, is no more than what
is confirmed to them by the treaty, as far as the laws of Great Britain can
confirm it. Now, there is no doubt that the laws of Great Britain do per-
mit the very full and free exercise of any religion, different from that of
the Church of England, in any of the colonies. Our penal laws do not
extend to the colonies; therefore I apprehend that we ought not to extend
them to Canada. . . . The present Bill will give laws, the principal laws,
from which the legislature ought to take their departure-criminal law,
civil law, political law. That is the purpose of the Bill."
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Lord Thurlow supported Lord North's views.

[NOTE.-Lord Thurlow's remarks as to non-application
of penal laws are in conflict with the practice in the colonies
of his day, and the substitution by the Quebec Act itself of
an oath which it would be possible for the Canadians to take
shows that it was considered that as " Papists " they were
affected by the tests of English legislation.]

THE QUEBEC ACT (1774)

The Act, for and in the Province of Quebec-

1. Sanctioned the free exercise of the Roman Catholic
religion (Clause V);

2. Sanctioned the Roman Catholic ecclesiastical system,
including the right to impose and collect tithes
(Clause VI);

3. Revoked the application of the English law system,
which, in violation of the terms of the capitulations,
had been held in Canada to have been imposed by
proclamation in 1763 (Clause IV);

4. Restored as the civil law system the law of Canada as
in effect at the time of the capitulations (Clause IV);

5. Provided that the criminal law system should be that
of the Law of England (Clause XI);

6. Provided that in controversies (meaning suits and
actions and other proceedings looking to a decision)
as to civil rights the "rule of decision" should be
according to the Law of Canada (Clause IV);

7. Created a Crown nominated Legislative Council, which,
with the Governor, was granted authority to make
ordinances for the peace, order and welfare of the
province (Clause XII).

The English had not seriously objected to the continu-
ance of the Canadian laws as to property. The Canadians
had not seriously objected to the English Criminal law. As
to the civil law, the English, who were mostly merchants,
were chiefly concerned in securing the English law remedy
of arrest for debt and the English civil law right of trial by
jury. To both of these remedies the Canadians, especially
the seigneurs, were strongly opposed. So, in 1774, the
conflict between the two legal systems was reduced to very

71054-24A
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narrow limits. There were maybe 500 English and 75,000
Canadians concerned. The British government, fortunately,
in view of the immediately subsequent American revolu-
tion, decided between the contestants in favour of the Cana-
dians re the civil law, and in favour of the English re the
Criminal law, as the terms of the Quebec Act disclose. The
Act as a whole was satisfactory to the Canadians but not so
satisfactory to the small body of English.

Section IV provides that the Royal proclamation of
October 7th, 1763 " so far as the same relates to the said
Province of Quebec, and the commission under the author-
ity whereof the Government of the said Province is at
present administered, and all and every ordinance and
ordinances made by the Governor and Council of Quebec
for the time being, relative to the civil government and
administration of justice in the said Province, and all com-
missions to judges and other officers thereof, be and the
same are revoked, annulled and made void, from and after
the first day of May, one thousand, seven hundred and
seventy-five.

Section V declares that His Majesty's subjects may freely
exercise the R. C. religion, subject to the King's supremacy
(by Act 1 of Eliz.) and that the clergy may enjoy their
accustomed dues and rights.

Section VII provides a special form of oath which may
be taken by R. C.'s instead of that provided for by 1 Eliz.

Section VIII provided that-
"All His Majesty's Canadian subjects within the Province of Quebec

. . . may also hold and enjoy their property and possessions together
with all customs and usages relative thereto, and all other their civil rights,
in as large, ample and beneficial manner as if the said proclamation, com-
missions, ordinances and other Acts and Instruments had not been made,
and as may consist with their allegiance to His Majesty and subjection to
the Crown and Parliament of Great Britain; and that in all matters of
controversy relative to property and civil rights resort shall be had to the
laws of Canada as the rule for the decision of the same; and all causes
that shall hereafter be instituted in any of the Courts of Justice to be
appointed within and for the said province by His Majesty, His Heirs
and Successors, shall, with respect to such property and rights, be deter-
mined agreeably to the said laws and customs of Canada, until they shall
be varied or altered by any ordinances that shall, from time to time, be
passed in the said Province by the Governor Lieutenant-Governor or
Commander in Chief, for the time being, by and with the advice and
consent of the Legislative Council of the same, to be appointed in the
manner hereinafter mentioned."
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Section X provides that owners, with the right to alienate,
of lands, goods or credits in the province, may (notwith-
standing any law, usage or custom to the contrary) devise
or bequeath them by last will executed either " according
to the laws of Canada or according to the forms prescribed
by the laws of England."

Section XI continues in force the Criminal law of Eng-
land, subject to alterations by Governor and Council, &c.

Section XII et seq. . . .

DECISION IN CAMPBELL v HALL (1774)

(Cowp. 204)

Per Lord Mansfield, for the Court:.
" 1. A country conquered by the British arms becomes a dominion

of the king in the right of his Crown, and therefore necessarily subject
to the legislative power of the Parliament of Great Britain.

" 2. The conquered inhabitants once received into the conqueror's
protection, become subjects, and are universally to be considered in that
light, not as enemies or aliens.

" 3. Articles of capitulation upon which the country is surrendered
and treaties of peace by which it is ceded are sacred and inviolate,
according to their true intent and meaning.

" 4. The law and legislation of every dominion equally affects all
persons and property within the limits thereof and is the true rule for
the decision of all questions which arise there. Whoever purchases, sues
or lives there puts himself under the laws of the place, and in the situa-
tion of its inhabitants. An Englishman in Ireland, Minorca, the Isle of
Man or the Plantations has no privilege distinct from the natives while
he continues there.

" 5. The laws of a conquered country continue in force until they are
altered by the conqueror. The justice and antiquity of this maxim are
incontrovertible, and the absurd exception as to pagans mentioned in
Calvin's Case shows the universality and antiquity of the maxim. That
exception could not exist before the Christian era, and in all probability
arose from the mad enthusiasm of the Crusades. In the present case
the capitulation expressly provides and agrees that they shall continue to
be governed by their own laws until His Majesty's pleasure be further
known.

"6. If the King has power (and when I say 'the King' I mean in
this case 'the King without the concurrence of Parliament') to alter the
old and to make new laws for a conquered country-this being a power
subordinate to his own authority as a part of the Supreme legislature
and parliament-he can make none which are contrary to fundamental
principles; he cannot exempt an inhabitant from the laws of trade or
the authority of Parliament, or give his privileges exclusive of his other
subjects; and so in many other instances that might be put."

71054-24AI
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(Grenada was ceded by the Treaty of February 10th,
1763. It was embraced within one of the four Govern-
ments (of which Quebec was another) which were set up
by the Proclamation of 7th October, 1763. Letters Patent
appointing a Governor had been issued on 9th April, 1764
with direction to him to summon an Assembly as soon as
the situation and circumstances of the Island should
permit and in the meantime to enact with the advice of
a legislative Council. After 7th October (the date of the
Proclamation) to wit, on July 20th, 1764, the King had
issued further letters patent which purported to alter the
existing (French imposed) laws by imposing a 41- per cent
duty. The Court held that the King could have done
this before the proclamation of 1763 but not afterwards,
as he had done, so the Letters Patent imposing the duty
were void. The reasons now follow.)

Per Lord Mansfield:
"The present proclamation" (of July 20th, 1764, imposing the 41

per cent duty) " is an act of this subordinate legislative power. If it
had been made before the 7th of October, 1763, it would have been made
on the most reasonable and equitable grounds, putting the Island of
Grenada as to duties on the same footing as the other islands.... The
only question which remains on this first point then is, whether the King,
of himself, had power to make such a change between the 10th of
February, 1763, the day the treaty was signed, and the 7th of October,
1763. Taking the above propositions to be granted, he has a legislative
power over a conquered country, limited to him by the constitution and
subordinate to the constitution and to Parliament. It is left by the con-
stitution to the King's authority to grant or refuse a capitulation.... The
first and material instrument is the Proclamation of the 7th October, 1763.
See what it is that the King there says, and with what view he says it;
how and to what he engages himself and pledges his word."

Here Lord Mansfield sets out the portion of the Proclamation which
refers to the fact that the King has " given express power and direction
to our governors of our said colonies, respectively, that, so soon as the
state and circumstances of the said colonies will admit thereof" general
Assemblies shall be summoned. He asks--" And to what end?" He
answers-

"'To make, constitute and ordain laws, statutes and ordinances for
the public peace, welfare and good government of our said colonies,' of
which this Grenada is one, 'and of the people and inhabitants thereof
as near as may be agreeable to the laws of England.' With what view is
the promise given? To invite settlers; to invite subjects. Why? The
reason is given. They may think their liberties and properties more
secure when they have a legislative Assembly than under a governor and
council only. The Governor and council depending on the King he can
recall them at pleasure and give a new frame to the constitution but not
so of the other, which has a negative on those parts of the legislature
which depend on the King....
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" We therefore think that by the two proclamations and the commis-
sion to Governor Melville the King had immediately and irrevocably
granted to all who were or should become inhabitants, or who had or
should have property in the Island of Grenada-in general to all whom
it might concern-that the subordinate legislation over the Island should
be exercised by an Assembly, with the consent of the Governor and
Council, in like manner as in the other provinces under the King....
How proper soever the thing may be respecting the object of these letters
patent of the 26th of July, 1764, it can only now be done, to use the
words of Sir Philip Yorke and Sir Clement Wearg, 'by the Assembly of
the Island or by an Act of the Parliament of Great Britain.'"

COURTS OF CIVIL JUDICATURE (1777)

An Ordinance " for establishing Courts of Civil Judica-
ture in the Province of Quebec " dated February 25, 1777,
provides by Article 2 that-

"The said courts shall have full powers, jurisdiction and authority
to hear and determine all matters of controversy relative to property
and civil rights, according to the rules prescribed by an Act of His piesent,
Majesty intituled "An Act for making more effectual provision for the
Government of the Province of Quebec, in North America," (viz the
Quebec Act of 1774) " and such ordinances as may hereafter be passed by
the Governor and Legislative Council of the said Province."

LETTER RE PROPOSED " CONSTITUTIONAL ACT "

(Hugh Finlay to Nepean. Quebec 15th March, 1787.
Canadian Archives Q 28, p. 306. Finlay was Deputy Post-
master and a member of the Council. Nepean was Per-
manent Under Secretary of State for the Home Depart-
ment in 1782.)

" A Canadian Gentleman, say those who pique themselves on their
noblesse, will ever look upon it as an indignity to be tried by their peers,
if men in Trade are to be considered in that light;-Whilst those very
merchants whom they affect to despise may be far their Superiors in
point of Birth, Education and Fortune;-Mais c'est un homme com-
mervant, et tout est dit. However, as juries are optional, the Canadian
may elect another mode of trial; all controversies touching his landed
property and his civil rights are to be decided by the ancient Laws of the
Country."

LETTER RE DRAFT OF CONSTITUTIONAL ACT

(Grenville to Dorchester, October 20/1789)

Refers to intention to continue to the Canadians
"the enjoyment of those civil and religious rights which were secured to
them by the Capitulation of the province or have since been granted by
the liberal and enlightened spirit of the British Government. . . . The
remaining clauses of the Bill do not seem to require much particular dis-
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cussion in this letter. Your Lordship will observe by the 27th clause that
it is intended to continue all the existing laws of the province untill they
shall be repealed or varied by the legislatures of the respective provinces.
An exception is however made and there is a clause left in blank for the
insertion of such commercial regulations, if any, which it may be thought
expedient to introduce as exceptions to the Canadian laws respecting
property and civil rights, previous to investing the Assembly in Lower
Canada with a right to negative all future changes which may be
proposed."

THE CONSTITUTIONAL ACT (1791)

Section I by preamble recites the enactment of the
Quebec Act, 1774, and the expediency and necessity of
further provision for the good government and prosperity
of Quebec, and enacts that-

"So much of the said Act as in any manner relates to the appoint-
ment of a council for the affairs of the said province of Quebec, or to the
power given by the said Act to the said council, or to the major part of
them, to make ordinances for the peace, welfare and good government of
the said province, with the consent of His Majesty's Governor, Lieutenant-
Governor, or Commander in Chief for the time being, shall be, and the
same is, hereby repealed."

Section II has a preamble as follows-
" Whereas his Majesty had been pleased to signify, by his message to

both Houses of Parliament, his Royal intention to divide his province of
Quebec into two separate provinces, to be called the Province of Upper
Canada and the Province of Lower Canada:"

By Order in Council of August 24th, 1791, the division
was made. (See Doughty and McArthur.) The section
provides for each of the two provinces a Legislative Council
and an Assembly and that in each of the said provinces-

"His Majesty, His Heirs and Successors, shall have power during the
continuance of this Act, by and with the advice and consent of the Legis-
lative Council and Assembly of such provinces, respectively, to make
laws for the peace, welfare and good government thereof, such laws not
being repugnant to this Act."

Section XXXIII continues in force in each of the two
provinces all laws, statutes and ordinances in force in the
province of Quebec at the commencement of the Act, as if
that province had not been divided, until repealed or
altered by the legislatures of such provinces or either of
them.
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AN ACT INTRODUCING ENGLISH CIVIL LAW
INTO UPPER CANADA (1792)

" An Act to repeal certain parts of an Act passed in the
fourteenth year of His Majesty's Reign intituled &c,
and to Introduce the English law as the Rule of
Decision in all Matters of Controversy relative to
Property and Civil Rights.

Section I recites the Quebec Act as having provided
" That in all matters of controversy relative to property
and civil rights resort should be had to the laws of Canada
as the rule for the decision of the same," that part of
Quebec now constitutes the Province of Upper Canada
and consists principally of British subjects unaccustomed
to the laws of Canada, which it is inexpedient to continue,
and enacts as follows-

"That from and after the passing of this Act the said provision con-
tained in the said Act of the fourteenth year of his present Majesty, be,
and the same is hereby repealed, and the authority of the said laws of
Canada, and every part thereof, as forming a rule of decision in all matters
of controversy relative to property and civil rights, shall be annulled, made
void and abolished throughout this province, and that the said laws, nor
any part thereof as such, shall be of any force or authority within the said
province nor binding on any of the inhabitants thereof."

Section II preserves existing rights and claims and incum-
brances concerning property and contracts or securities
already made and executed under the laws of Canada.

Section III provides that-
- From and after the passing of this Act, in all matters of controversy

relative to property and civil rights, resort shall be had to the Laws of
England as the rule of decision of the same."

Section IV, nothing in the Act is to repeal or vary any
ordinance of Quebec made previous to the division of that
province, otherwise than as they are necessarily varied by
"the provisions herein contained."

Section V applies the rules of evidence established in
England.

Section VI, the Act is not to vary or interfere with any
subsisting provisions respecting ecclesiastical rights and
dues within Upper Canada, or with the forms of proceed-
ings in civil actions, or the jurisdiction of Courts already
established or to introduce any of the Laws of England
respecting the maintenance of the poor or respecting
bankrupts.
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THE UNION ACT (1840)
(3 and 4 Vict., Chapter 35)

Section I, commences with the recital-" Whereas it is
necessary that provision be made for the good government
of the provinces of Upper and Lower Canada in such manner
as may secure the rights and liberties and promote the
interest of all classes of Her Majesty's subjects within the
same." The section authorizes Her Majesty to declare by
Proclamation the Union.

Section II repeals so much of the Constitutional Act, of
1791, as provides for constituting and composing a Legis-
lative Council and Assembly within each of the said
provinces respectively, and for the making of laws, also the
Act making Temporary Provision for the Government of
Lower Canada, also the Act of Wm. IV amending an Act
of Geo. III concerning the Charges of the Administration of
Justice and the Support of the Civil Government of Quebec
-which Acts, however-

"Shall continue and remain in force until the day on which it shall
be declared by Proclamation, as aforesaid, that the said two provinces
shall constitute and be one Province as aforesaid, and shall be repealed
on, from and after such day: Provided always that the repeal of the said
several Acts of Parliament shall not be held to revive or give any force
or effect to any enactment which has by the said Acts, or any of them,
been repealed or determined."

Section XLVI, saves all laws existing in the respective
provinces and section XLVII saves the Courts, Officers, &c.

THE THREE CONFERENCES OF
CHARLOTTETOWN, QUEBEC AND LONDON

(By the Parliamentary Counsel of the Senate)

In the Session of 1864 Dr. Tupper, supported by
Johnston, Premier of Nova Scotia, proposed in the legis-
lature of that Province a resolution suggesting to the two
other Maritime provinces a conference of delegates to con-
sider the feasibility of a legislative union of the three prov-
inces. The resolution was unanimously carried. Nova
Scotia having made earlier, but unsuccessful, efforts to
secure a conference as to possible union of all the British
North American provinces, Tupper, as well as Johnston,
adopted the occasion to express the hope that in the future
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the larger union might be accomplished and the conviction
that maritime union was calculated rather to assist then to
retard that event.

New Brunswick and Prince Edward Island having ac-
quiesced, it was decided to hold the proposed conference at
Charlottetown during September of 1864.

The time was more propitious than they knew for those
who favoured a general union. Sir Robert Borden, in his
Marfleet Lectures (p. 48) observes of the then situation in
that province as follows:-

" Mr. Goldwin Smith has declared that the real parent of Confedera-
tion was deadlock. He alludes, of course, to the almost insurmountable
difficulties which prevented any reasonable stability of government in the
old Province of Canada for many years immediately before 1867. In the
four years from 1854 to 1858 there were no less than six different adminis-
trations. Between 1841 and 1867 eighteen different ministries were formed."

The chaotic political conditions thus described were
ended by means of a coalition government pledged to
attempt a federal union of all British North America. To
quote John Hamilton Gray (one of the delegates of New
Brunswick at the subsequent Quebec Conference) in his
"Confederation of Canada,"-

" Mr. Brown asked " (at a conference of Government and Opposition
leaders) "what the Government proposed as a remedy for the injustice
complained of by Upper Canada, and as a settlement of the sectional
troubles. Mr. Macdonald and Mr. Galt replied that their remedy was a
Federal Union of all the British North American Provinces; local matters
being committed to local bodies, and matters common to all to a Gemeral
Legislature, constituted on the well-understood principles of Fcderal
Government."

Brown did not at once agree, but within a few days, he,
with two associates, Mowat and Macdougall, entered into
a coalition government formed to attempt execution of the
proposed purpose. Early in September, 1864, the Mari-
time delegates convened at Charlottetown. No minutes
of the Conference were ever published. The conventional
historian records that shortly after it commenced its sit-
tings a despatch was received asking that a delegation from
Canada be received and heard concerning a proposal for a
wider union than that planned, that the answer was in the
affirmative, that the Canadians came and were heard and
that it was decided to meet in formal convention at Quebec
during the following month to consider the federal union
of all the British North American colonies. For ordinary
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purposes this is a quite sufficient report of what transpired
at Charlottetown, but it is not sufficient for the purposes
of this Report, which discloses elsewhere that at Char-
lottetown, Halifax,. Saint John and Fredericton conferences
.and conversations proceeded which, before the Canadian
delegation returned to Canada, settled, informally (because
of absence of authorization) it is true, but settled not-
withstanding, the general principles upon which the pro-
posed union was to be effected. Further, there need be no
doubt that the Maritime delegates were not at all sur-
prised to receive the request that the Canadian delegation
be received and heard. It had been arranged by Governor
General Monck before the Charlottetown Conference met.

The Conference met at Quebec on October 10th and sat
there until October 28th. There was an informal meeting
at Montreal next day to check over drafts and correct
obvious errors. The thirty-three delegates of five colonies
(Canada, Nova Scotia, New Brunswick, Newfoundland
and Prince Edward Island) agreed upon seventy-two reso-
lutions. Because the first three of these Quebec resolu-
tions of 1864 (which, fortunately, are in almost the same
terms as the first three of the subsequent and more authori-
tative London resolutions of 1866) set forth, when read
together, the broad basis of the union, they are, for present
purposes, the most interesting and most useful of them all.

During the following winterf (February 3, 65) the Quebec
Resolutions were presented to the Legislature of the
Province of Canada and endorsed by a large majority.
(March 12/65) They were not submitted for popular
approval, nor was that course ever intended. The course
adopted had been suggested by the Imperial Government
as usual and sufficient.

While the resolutions were still under discussion in the
Legislature of Canada the Quebec Scheme received a
severe blow from New Brunswick. The Premier of that
province (Hon. S. L. Tilley) instead of causing the Legis-
lature to be summoned and putting the Resolutions before
it for adoption, caused, instead, a dissolution and general
elections, whereat his government was defeated, by 35 to 6.
It is said, and no doubt it was the fact, that Tilley feared
his ability to carry the resolutions in the House of As-

sembly. At any rate, an anti-Confederation government
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was, in the Spring of 1865, seemingly firmly seated in the
Province of New Brunswick.

Under the conditions just detailed Confederation became

impossible in fact for Nova Scotia, even if Tupper, in the
early months of 1865, could have carried it in his House of
Assembly, which (else he would have moved the adoption
of the resolutions in the House) he must have feared was
beyond his power. Although months had passed since
October, 1864, he, like Tilley, had not moved the adoption
of the Quebec Resolutions, nor, in the result, did either
Tupper or Tilley ever do so. Unless New Brunswick
entered confederation Nova Scotia could not enter, for
geographical reasons. In a very real sense New Brunswick
was in the way, dividing Canada from Nova Scotia.

Both provinces reverted in 1865 to the idea of Maritime
Union and passed the necessary resolutions looking to a
conference. The Imperial Government, avowedly doing
everything legitimate in its power to promote the wider
union, discouraged the narrower one, unless promoted as a
step towards the wider one, which, while satisfactory to

pro-Confederation Premier Tupper of Nova Scotia was
quite unsatisfactory to anti-Confederation Premier Smith
of New Brunswick, so Maritime Union was shelved again.

The Legislature of Prince Edward Island had rejected
the Quebec Resolutions and was adverse even to Mari-
time Union.

The Legislature of Newfoundland had passed a resolu-

tion that the Quebec Scheme be not -considered for the

time being. At subsequent elections the Newfoundland
government was defeated 'by a party whose policy was

that the Quebec Scheme should never be considered.
In the early Spring of 1866 it began to be apparent

that there was a change in public opinion in New Bruns-

wick. This seeming swing towards Confederation induced

important reactions on the floor of the Nova Scotia House

of Assembly. On April 3rd, 1866, the afterwards Senator

Miller, then member of the House of Assembly for

Richmond, who up to that time had been a resolute

opponent of the Quebec Scheme of union, asked the

leader of the government (Tupper) if the government

would be willing to meet the friends of union who could

not concur in the Quebec scheme upon some common
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ground where all favourable to union on just terms could
unite, but upon the basis of rejection of the Quebec
scheme. He would be satisfied, he said, to commit the
terms of confederation to the arbitrament of the Imperial
Government, properly advised by delegates from all the
provinces. Tupper answered that Confederation was not
a government matter, that it had never been treated in
Nova Scotia as such, but that he would confer with those
members of the opposition who were associated with him
and speak later concerning Mr. Miller's question. A day
or two later Tupper unqualifiedly accepted Miller's pro-
posal. A number of other members, previously hostile,
were attracted as a result to the support of the general
principle of union. On the 10th of April Tupper,
evidently confident now that New Brunswick was ready
to confederate, moved the resolution which resulted in
the London Conference of 1866, the resolution whereof,
and not those of Quebec (except to such extent as they
agree with those of London) are the basis upon which the
British North America Act was drafted. The resolution
of 10th April was carried in the Nova Scotia Assembly
by 31 to 19 and in the Legislative Council by 30 to 5.
Its terms were as follows-

" Resolved: That the Lieutenant-Governor be authorized to appoint
delegates to arrange with the Imperial Government a scheme of union
which will effectively assure just provisions for the rights and interests of
the province, each province to have an equal voice in such delegation,
Upper and Lower Canada being considered for this purpose as separate
provinces."

It was thus that, as Parkin puts it, Tupper was " com-
pelled to throw overboard the Quebec Resolutions." To
carry on in the same vein-All that was good in them was
afterwards salvaged in London.

Within a month after the foregoing resolution was
carried in Nova Scotia exceptional causes, detailed else-
where in this Report, brought about the resignation of
the anti-Confederation government of New Brunswick.
At general elections immediately held a strong pro-
Confederation House of Assemibly (33 to 8) was returned.
The Legislative Council of New Brunswick had been
pro-confederation and pro-Quebec Scheme throughout. It
had even initiated and carried an address favouring the
Quebec Scheme. The newly elected House of Assembly,
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however, took a different course. As in the case of Nova
Scotia, abandoning the Quebec Scheme, it substituted on
June 26th, 1866, the following wide open resolution-

" Resolved: That an humble address be presented to His Excellency
the Lieutenant-Governor, praying that His Excellency be pleased to
appoint delegates to unite with delegates from the other provinces in
arranging with the Imperial Government for the union of British North
America upon such terms as will secure the just rights and interests of
New Brunswick, accompanied with provision for the immediate con-
struction of the Intercolonial Railway; each province to have an equal
voice in such delegation, Upper and Lower Canada to be considered as
separate provinces."

Delegates from Nova Scotia and New Brunswick left
for London in July of 1866 with the understanding that
Canadian delegates would follow by steamer from Quebec
during the same month. Various causes delayed the
latter's arrival in London until the end of November. On
the 4th of December delegates of Canada, Nova Scotia
and New Brunswick convened there, at the Westminster
Palace Hotel, to consider anew the terms of union. The
Quebec Resolutions were taken (so one of the delegates
put it), as the " backbone " of the new resolutions, which
were to be the pabulum of the draftsman of the Bill for
the intended Act of Parliament, the terms of which were
to be agreed on, so the resolutions would necessarily have
to be gone over again and again as they approached final
shape in the various drafts and redrafts of the Bill.
They were ready by December 24th and delivered to the
Secretary of State for the Colonies on the 26th. He caused
them to be printed and thereafter until the Bill was intro-
duced in Parliament he acted as chairman of the Confer-
ence. Macdonald had been chairman up to the end of the
year.

The London Conference, presided over by the Secretary
of State for the 'Colonies 'and assisted by an Imperial
Government draftsman, considered and revised no less
than seven draft Bills, based (but to the extent of less
then half of the final draft) upon the London resolutions.
If in such circumstances any resolutions can be said to be
the basis of the British North America Act it must be
the London Resolutions which were enclosed by letter of
John A. Macdonald to the Secretary of State on December
26th, 1866, with a request for "the early introduction of
a Bill into the Imperial Parliament based upon them."
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Also, London Resolution No. 67 reads as follows-" The
sanction of the Imperial Parliament shall be sought for
union of the Provinces on the principles adopted by this
Conference."

In the circumstances detailed it is surprising to read in
so many books and legal opinions (for example in Egerton
and Grant on Canadian Constitutional Development, p.
353) that the Quebec Resolutions (which were neither
submitted to nor ever approved by two of the three
originally confederating provinces), " were submitted by
the delegates to their respective legislatures." were
approved, and became the basis of the British North
America Act. Even Clement (on the Canadian Con-
stitution) discussing the expression of the confederating
provinces (in the preamble of the British North America
Act) of a desire to be federally united under the British
Crown, adds a footnote that such desire was expressed " in
addresses to the Crown based upon the Quebec Resolu-
tions. See Appendix," and he prints in the Appendix the
same Quebec Resolutions. They contain at the end a
resolution requiring to be done what Clement takes for
granted was done, but, as a matter of fact, of the five
colonies which participated in the Quebec Conference the
province of Canada alone approved the Resolutions adopted
thereat and that province alone carried in both Houses of
its Legislature at any time any address in favour of any
scheme of union. Neither Nova Scotia nor New Bruns-
wick addressed the Crown as stated 'by 'Clement or at all.
Their delegates with full powers negotiated directly with
the British Government, at London, and so did those of
Canada, whose previous Address in 1864, to the Crown,
relating to different circumstances, had by 1866 become
spent, and it was Macdonald who (although he was not
so authorized by his Legislature, as were Tupper and
Tilley) signed the letter of December 26th, 1866, to the
Secretary of State for the Colonies, with the London
Resolutions enclosed, requesting that what we now know
as the British North America Act be enacted on the basis
of such London resolutions.

Let me justify the perhaps boring insistence (which I
intend to accentuate before I am done) with which I stress
the contention that if any Resolutions form the basis of
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that Act the London Resolutions alone can be successfully
supported.

The reason why, for over seventy years, Canadian
lawyers have fruitlessly endeavoured to connect as of right,
at law, the Quebec Resolutions with the British North
America Act has been, chiefly, because particularly the
first three of these resolutions (which are preserved in the
same order in the London Resolutions) afford a key to the
true intent and meaning of sections 91, 92 and other sec-
tions of that Act. It has been because the Act, by reciting
the expression of a desire for a particular kind of union
and constitution, may be held to have incorporated by
reference the terms of that expression of desire as part of
the preamble of the Act, so that such terms, if capable of
identification, may be resorted to as an aid to the proper
interpretation of the Act. It has been a hopeless task to
identify the Quebec Resolutions with the British North
America Act as expressing that desire. It is no task at all
so to identify the London Resolutions. Then why has not
that been done? Probably for the same reason that Pope
includes in his "Confederation Documents Hitherto Unpub-
lished," the London Resolutions. I have not been able to
find them in the Journals of the Province of Canada,
although they were formally reported by the delegates of
Nova Scotia and New Brunswick to their respective gov-
ernments and published in the Journals of these provinces
nearly thirty years before Pope (in 1895) published his
book, nor have I ever seen them in any other published
work except in the two books of Pope. The London Reso-
lutions, found by Pope among Macdonald's papers after
his death, were new to him. He, as I, must have failed to
find them in the Journals of Canada. The Canadian dele-
gation at London in 1866-7 must have felt that since its
only legislative authority rested upon the legislative
address of 1865, approving the Quebec Resolutions, it had
to adhere, in point of form, to the contention that the
London Resolutions were merely slightly amended Quebec
Resolutions and it carried that decision to what it con-
sidered to be a logical conclusion, but which was not, for,
by the very reasoning presented in the Canadian Legisla-
ture, in 1865, to secure the adoption of the Quebec Reso-
lutions (that they constituted an unalterable compact
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made between the delegates at Quebec) since all but
Canada had abandoned these Resolutions Canada was free
at London in 1866-7 of any obligation assumed as a result
of the proceedings at Quebec in 1864.

Let Clement state the confusing consequences in law of
such undue exaltation of the Quebec Resolutions. Plainly
he was not aware of the full circumstances under which
the two of the three original provinces of the Dominion
which had rejected the Quebec scheme entered Confedera-
tion. He says-

" As is well known, the British North America Act is largely founded
upon the Quebec Resolutions. Canadian judges have frequently quoted
from them and have utilized them in construing doubtful passages in the
Act. The Privy Council, however, never referred to them in its judg-
ments until within the last year (in John Deere Plow Case (1915) A.C.
330) when they were somewhat casually spoken of as the material upon
which the Act was drafted. . . . How far the British North America
Act should be judicially interpreted as expressing the will of the Imperial
Parliament rather than of the federated provinces is a question affecting
the use to be made of these resolutions. The fact, too, that they were
subjected at London to revision by the delegates from the various
provinces renders them somewhat unreliable as legal guides to the inter-
pretation of the British North America Act."

In my opinion the Judicial Committee of the Privy
Council has been right in excluding consideration of the
Quebec Resolutions. I think that they are, at least,
remote. But I venture to suggest that a properly pre-
sented argument that upon the words of the preamble to
the Act the London Resolutions may lawfully be used in
cases of ambiguity or obscurity of meaning, as an aid to
its interpretation, may well, at some future time, attract
the favourable attention of that Board.

In the Snider Case (No. 46 of Annex 3) counsel asked,
during the argument--

" May I refer your Lordship to those Quebec resolutions agreed
to? "

Viscount Haldane answered-

" They cannot affect the construction of the words of the Act of
Parliament. They are read, Mr. Duncan, by an irregularity which has
been sanctioned by usage, just as I think the Resolutions on Australia
have been read, where they cannot modify the construction. If we were
dealing with a diplomatic document it would be otherwise. When it is

a treaty all kind of things are read as material to qualify the particular
construction, but it is not so with an Act of Parliament of the Empire."
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Later on Viscount Haldane gave a sound reason for his
depreciation of the Quebec Resolutions, saying-

" That is why I put in a word of warning about citing these Canadian
resolutions. There are points in which they were not carried out in the
Act of Parliament."

Immediately after this utterance Lord Haldane dis-
closed his lack of knowledge that there ever was (it ex-
tended over almost three months) a London Conference
which itself dictated and approved the whole British
North America Act. I set out his observations verbatim:

Per Viscount Haldane:
" What no doubt happened when the Cnadian draft which Lord

Carnarvon prepared was completed was they sent it over to Canada and
it was discussed there."

Per Counset:
" I think there were Canadian delegates in London."

Per Viscount Haldane:
" With authority to vary it; they must have had?"

Per Counsel:
"There was no further Quebec Conference."

Per Viscount Haldane:
" I believe there was not. They must have assented to the alterations

in the draft, or else they never would have been passed."

In Great West Saddlery Co. v The King, decided in 1921,
(Case 40, Annex 3) Viscount Haldane still remained un-
aware, apparently, of the existence of the London Resolu-
tions and of the fact that the British North America Act
was drafted by the London Conference, for in that case he
says-

" Nor does it appear, if reference may be made, as matter of historical
curiosity, to the resolutions on which the British North America Act was
founded, and which were passed at Quebec on October 10, 1864, for the
guidance of the Imperial Parliament in enacting the Constitution of 1867,
that these resolutions gave countenance to the idea that a different con-
struction on the point in question " (from that applied by the Judicial
Committee) - was desired."

71054-25A
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THE QUEBEC CONFERENCE OF 1864

(By the Parliamentary Counsel of the Senate)

Only partial and fragmentary minutes were kept of the
discussions at the Quebec Conference-They begin on the
second day-October 11th, and end abruptly on October
25th, 1864. There is no record of the discussions of the last
few days. (See Pope's Confederation Documents pp. 53-88.)
The official Minutes of Proceedings record only bare details
in the style of a Paraliamentary Journal, and even such
records 'are either incomplete or totally wanting for the
days of conference succeeding the 26th October. (See Pope,
pp. 2-38.) The Provincial Secretary of Canada, writing to
the Governor General on May 4th, 1865, discloses the
reason: " As your Excellency is aware, the proceedings of
the Conference towards the close of its deliberations were
very much hurried." (See Pope's Memoirs of Sir John A.
Macdonald. Appendix Vol. 1, p. 356.)

Although the Quebec Resolutions cannot, in my opinion,
for reasons assigned and to be assigned, be accepted as the
basis of the British North America Act, it does not follow
that they, or the minutes of the Conference or any available
records of discussions thereat, are not quite material to the
purposes of this Report. What was resolved at Quebec and
what was afterwards resolved at London differed not much
in principle although it differed immensely in detail. That
the union should be one of a federal character-that the
legislative residuum should be in the central Parliament-
that Parliament's powers should be general and provincial
powers local-that there should be an Upper and a Lower
House-that there should be three districts in the Confed-
eration, each equally represented in the Upper House-that
the Commons representation should be based on population
-that there should be a system of executive government
and a judiciary and proper arrangements concerning prop-
erty, assets and finance-that the Confederation was to be
British in system and practice-was all easily settled, not
at Quebec, but at Charlottetown, before the Quebec Con-
ference was ever called. Even detail was to some extent
disposed of at Charlottetown, Halifax, Saint John and
Fredericton, before the Conference met at Quebec. If the
principles of union had not been settled in advance it is
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evident that Union would not at that time have been dis-
cussed through to conclusion-that there would not have
been any Quebec Conference. Thus we find the Quebec
Conference concerning itself, principally, with the comple-
tion of matters of detail, already largely settled, and the
recording of matters of principle. The task of applying
already admitted general principles to practical and political
facts was, however, found to be the really difficult part of
constitution building. It had been well, but not well enough,
nor authorizedly, done at Charlottetown, Halifax, Saint
John, Fredericton and, as it transpired, Quebec, so it had
to be done over, and it was completely done over in the end,
at London, where, as from the first, there was no difference
of opinion except as to details, there being no reason for it.
It is to the fact just mentioned that the erroneous concep-
tion that the British North America Act is based on the
Quebec Resolutions is attributable. Until one critically ex-
amines them they seem to be so alike. I do not remember
that I have ever seen the London Resolutions published in
any book except Pope's. Nearly all Canadian constitutional
works continue to publish the Quebec Resolutions, which
never were brought into being, except as to Canada,
and which are, in fact, repealed by the subsequent incon-
sistent London Resolutions, which themselves are sup-
planted, as intended, by the drafts of the B.N.A. Act pre-
pared upon the basis of the same London Resolutions by
the London Conference itself.

The letters of the Lieut.-Governor of New Brunswick to
the Colonial Secretary (See Annex 2) go far to show that,
in general, only the hard grind of reconciliation of conse-
quence to previous conclusion faced the Conference at
Quebec. Their own discussions afford still better evidence
of the fact.

Per Macdonald at page 57 of Pope-
"We considered at Charlottetown that Upper Canada should have

twenty members, Lower Canada twenty and the Maritime Provinces
twenty." (In the 'Senate') "If not politically united" (i.e., if the Mari-
time Provinces did not decide to form a legislative union of their own
before confederating with Canada), "they should still have the same
aggregate representation."

Up to October 12th (the third day) the Conference had
convened, agreed on rules -of order -and passed unanimously

71054-25AJ
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the first two of the Quebec Resolutions. These were of a
general character. They required nothing consequential.
They involved no consideration of detail.

The following from Pope, p. 61, is quite revealing as to
the general agreement upon what was to be done, at large,
and the general desire that practised hands should as soon
as possible convert intention into statement of bases for
discussion. On October 12th-

"The Honourable Mr. Shea (of Newfoundland) rose and suggested
that it would tend to the despatch of business before the Conference if
the several resolutions intended to be moved were prepared in advance
by a committee composed of the delegates of Canada. Mr. Shea's sug-
gestion was agreed to and the Conference accordingly adjourned for such
purpose."

The Canadian general plan for union had been opened
up and accepted at Charlottetown.

There are no further notes of the discussion at the Con-
ference recorded until 19th October and the scanty official
minutes up to that date disclose but slight progress except
with resolutions of a general character accepted informally
before the Conference. The following observations are
-verifiable at pages 68 to '95 of Pope's Confederation Docu-
-ments.

On the 19th a discussion arose as to the representation
of Prince Edward Island in the Commons. It discloses
that considerable progress had been made at Charlottetown
with consideration of a concrete scheme of Union there
proposed by the Canadians. Delegate Haviland objected
that " Only five members out of 194 would give the Island
no position." Mr. Tilley (New Brunswick) answered that
" it was fully understood at Charlottetown that those who
came to the Conference expected representation by popu-
lation." Mr. Palmer (P.E. Island) said that he " never
understood that any proposition at Charlottetown was to
be binding as to representation by population. It was
there made by those from Canada and I did not think it
necessary to remark on it, as it was a mere suggestion then
thrown out by Canada for consideration." But, Mr.
Coles (P.E. Island) " understood that this matter was to
be settled on the basis of representation by population."
And, per Col. Gray (P.E. Island), " My idea was as clear
as the sun at noon-day that we were to treat on the basis
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of representation by population. . . . I fancied that
we were fully agreed on these points at Charlottetown and
that our discussion was to be about details." Then, on the
20th October, on the same matter, per Mr. Pope (P.E.
Island), " I was absent last night. I was under the impres-
sion that it had been clearly laid down at Charlottetown
that representation by population was to form the basis of
the Lower House." Per Mr. A. A. Macdonald (P.E.
Island), " We are not bound by the principle of representa-
tion by population laid down at Charlottetown." Per Mr.
Fisher (New Brunswick), " I came here convinced that
representation by population was settled as the basis upon
which the provinces were to be asked to confederate."

On October 21st the Conference considered the legislative
powers of the Central Parliament. Mr. McCully (Nova
Scotia) said that he " understood that mines and minerals
were to be under Local Legislatures."

On October 24th per Tupper-" Those who were at Charlottetown
will remember that it was fully specified there that all the powers not
given to Local should be reserved to the Federal Government. This was
stated as being a prominent feature of the Canadian scheme. . . .
It was a fundamental principle laid down by Canada and the basis of
our deliberations"

Mr. Coles (P.E. Island) " did not understand that this
was laid down as a basis at Charlottetown," but Messrs.
Haviland (P.E. Island) and Mr. Gray (New Brunswick)
did so understand. Per Mr. Gray-" Whatever conclusion
we may now arrive at, such was the basis of the Canadian
scheme."

No minutes of the Charlottetown Conference were ever
published but it is evident from the foregoing, apart from
the " newsy " reports of the Lieut.-Governor of New
Brunswick to the Colonial Secretary (For these see Annex
No. 2) that that Conference, two days after it was con-
vened, was converted into one that unofficially considered
a concrete scheme of union and that decided upon further
formal meetings at Quebec to regularize and complete its
conclusions reached by way of gentlemen's agreement, not
to be departed from except, possibly, by majority consent.

In the same connection it should be noted that the
Minute of the Executive 'Council of the Province of
Canada, dated 23rd September, 1864 (see Annex No. 2), a
copy of which was transmitted by Governor General
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Monck to each of the Lieutenant-Governors of Nova
Scotia, New Brunswick and Prince Edward Island and to
the Governor of Newfoundland (with the request that
they name deputations to attend the Quebec Conference),
recites that the deputation from the Executive Council of
Canada had met the delegates from the Maritime Prov-
inces at the Charlottetown Conference, whereat, " the
question of confederation of the British North American
Colonies was discussed at length, and such progress made
that it was thought desirable by the Conference that the
subject should be resumed in a formal and official manner
under the authority of the Governments of the several
Provinces."

THE LONDON CONFERENCE (1866-7)

(By the Parliamentary Counsel of the Senate)

The London Resolutions except as to financial terms and
the Intercolonial Railway, consist, largely, of the same text
as that of the Quebec Resolutions, but every one of these
resolutions was reopened, considered anew and accepted,
amended or rejected at London preparatory to the drafting
of the B.N.A. Act and each of a series of no less than seven
successive drafts of that Act were thereafter prepared by
the delegates of the three provinces Canada, Nova Scotia
and New Brunswick upon the basis of the refrained London
Resolutions, and the Act, so prepared by the London
Conference, was passed without amendment.

The facts could hardly have been otherwise. Delegates
of five provinces,-Canada, Nova Scotia, New Brunswick,
Prince Edward Island and Newfoundland-had attended the
Quebec Conference. These delegates were empowered
merely to confer-not to decide.

The parties (meaning the provinces) to the Quebec Con-
ference were not the same as the parties to the London
Conference. Newfoundland had, at a general election
following the Quebec Conference, rejected the scheme of
union there evolved and Prince Edward Island had rejected
it in the Legislature of that Province. Both Newfoundland
and Prince Edward Island had subsequently called off all
proposals for union. Three only of the five provinces or
colonies of British North America were proposing to unite,
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following the failure of a proposal, embodied in the Quebec
Resolutions, of a scheme for the federal union of all the
provinces or colonies of British North America, and thus,
not only were the parties present at the London Conference
not the same as those present at the Quebec Conference, but
the subject matter of the two conferences-the area to be
included in the union, to which the resolutions and their
consequences were to relate-was not the same.

And this was not all. Of the three provinces, Canada,
Nova Scotia and New Brunswick, which had been repre-
sented at Quebec and were represented at London as well,
one only-the Province of Canada-had accepted and con-
firmed the Quebec Resolutions in its Legislature. The
resolutions contemplated confirmation by the concerned
Legislatures.

The conditions above disclosed came about in the way
now to be stated.

Macdonald had put the Quebec Resolutions before the
Parliament of the Province of Canada on February 3rd,
1865. Debate followed. The Resolutions were carried in
the House of Assembly on March 12th, 1865. They were
also carried in the Legislative Council. Further proceedings
in Ontario were delayed until in December of 1867 the
London Conference met there. The reasons for this long
delay were as follows.

On March 5th, 1865, the pro-confederation Parliament of
New Brunswick, was badly defeated at the polls in a general
election, an anti-confederate administration being returned.

In consequence the Quebec Resolutions were never pro-
posed for adoption in New Brunswick, although, but little
more than a year later, at general elections necessary as a
result of the resignation of the incumbent anti-confedera-
tionists, a pro-confederation government was returned to
power by a large majority.

The Nova Scotia government, necessarily influenced in
1865 by the defeat of the pro-confederation government in
New Brunswick, postponed action, with the result that the
Quebec Resolutions were never presented for adoption nor
ever adopted in either House of the Parliament of Nova
Scotia. Parkin, biographer of Sir John A. Macdonald, is
right that, early in 1866, up to which time no action had
been taken in Nova Scotia on the Quebec Resolutions,
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(indeed a resolution had been carried in that legislature to
revert to the former idea of Maritime union) Dr. Tupper
was "compelled to throw overboard the Quebec Resolu-
tions" and to pass a motion authorizing the appointment
of delegates " to arrange with the Imperial government a
scheme of union which will effectively ensure just provision
for the rights and interests of the province." New Bruns-
wick passed, subsequently, a resolution in like terms. Note
that the essence of the resolution of 1866 is, in the case of
both provinces that the delegates of the province concerned
are to arrange a scheme of union with the Imperial govern-
ment. Precisely that was done. At the London Conference
the Imperial government was kept informed throughout,
and after January 1st, 1867, the Colonial Secretary acted
as the Chairman of the Conference.

PROCEEDINGS OF THE LONDON CONFERENCE

(By the Parliamentary Counsel of the Senate)

The London Conference having first assembled at noon
on Tuesday, December 4th, 1866, with John A. Macdonald
as Chairman and Lt.-Col. Barnard as Secretary, " entered
upon the consideration of the Resolutions of the Confer-
ence held at Quebec in the year 1864 " (Minutes, Pope,
p. 95), with the intent, as shall appear, of salvaging such
portions of these Resolutions as could be and ought to be
adopted in performance of the instructions of the legisla-
tures of Nova Scotia and New Brunswick to their dele-
gates. Discussion of the first twenty-seven of the Quebec
Resolutions (see Pope, p. 111) proceeded. Next morning
Tupper and Tilley laid before the Conference the resolu-
tions of their respective Houses of Assembly whereby the
delegates of Nova Scotia were authorized " to arrange with
the Imperial Government a scheme of union which will
effectually ensure just provision for the rights and interests
of this province," and in the case of New Brunswick,
" to unite with delegates from the other provinces in
arranging with the Imperial Government for the union
of British North America upon such terms as will secure
the just rights and interests of New Brunswick, accom-
panied with provision for the immediate construction of
the Inter-Colonial Railway." It had also been provided
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that each province was to have an equal voice in such
delegation, and that Upper and Lower Canada for this
purpose were to be considered as separate provinces.
(Pope, p. 95) The Conference then resumed consideration
of the Quebec Resolutions, meeting formally four or five
days per week until the 24th December, on which day,
having passed en bloc the sixty-nine resolutions which are
known as those of London, it adjourned until noon of
28th December, 1866 (Pope, pp. 94-110).

Only meagre notes,-eleven pages of print-of the dis-
cussions at the Conferences from December 4th to the
14th are available (See Pope, pp. 111-122). There are no
notes at all of the discussions after the 14th and up to the
adjournment on the 24th of December.

On December 5th a Nova Scotia delegate suggested that
the Colonial Secretary should be notified of the meeting
of the delegates. This was agreed to and at page 305 of
Pope there appears, signed by Macdonald, a copy of the
notification that the named delegates have " formed them-
selves into a conference for the purpose of arranging the
terms of union of those provinces." The delegates returned
to consideration of the Quebec Resolutions, approving
some and holding over others. Among those approved was
Quebec Resolution No. 43 (6) concerning separate or dis-
sentient schools, as amended (changing its nature) on
motion of Galt. The " Manitoba School Question " of
later years arose out of Galt's amendment, then made,
which introduced what was in the elections of 1896 termed
Dominion "coercion" into educa tional affairs.

Further consideration of the Quebec Resolutions pro-
ceeded and their review was finished on December 6th
(Pope, p. 114). It is evident that in the interim between
the 6th and the 13th December the business of redrafting
the regulations was proceeding. The Conference met on
the latter date and on the 13th, 14th, 17th, 18th, 19th,
20th and 24th. The Secretary contented himself for each
of these days from the 14th to the 24th with three-line
minutes to the effect that the Conference had met and
continued consideration of " the Quebec Resolutions." It
is quite apparent, both from the minutes themselves and
from the necessities of the case, that what the Secretary
is calling " Quebec Resolutions " is the series of resolutions,
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being drafted, redrafted and composed from day to day
between the 13th December and the 24th, which appear
in Pope, beginning at page 98 and headed "Resolutions
adopted at a conference from the provinces of Canada,
Nova Scotia and New Brunswick, held at the Westminster
Palace Hotel, London, on the fourth day of December, one
thousand eight hundred and sixty-six."

That this was so is disclosed by the Minutes of the Con-
ference and the terms of the Resolutions themselves (con-
sidered and passed de novo), particularly No. 67, apart
from the history of the fate of the former Quebec scheme
as disclosed in the legislative records reprinted in Annex
No. 2 to this Report.

The official Minutes of the London Conference tell us
nothing at all except that the delegates assembled, con-
sidered the Quebec Resolutions and adjourned from time
to time. On every occasion of meeting up to December
20th, 1866, the minutes record, and record only, that the
Conference was considering " the Quebec Resolutions."
One, at least, of the three provincial delegations dared not
return with even amended Quebec Resolutions, but
Macdonald's position was peculiar. Unlike the Nova
Scotia and New Brunswick delegates, he had no legis-
lative mandate except for the Quebec Scheme. The Nova
Scotia delegates through Tupper, their leader, had com-
mitted themselves in the Nova Scotia Legislature to pro-
ceed upon the basis of a rejection of the Quebec Scheme
and a start de novo. The New Brunswick delegates were
in about the same position. Both Maritime delegations
were, of course, free to adopt anything desirable, wherever
found, even in the Quebec Resolutions, with by far the
most of which they could agree. The delegates of Canada,
however, had not asked for any new mandate. Their only
legislative mandate was over two years old and upon the
very reasoning in the Legislature of Canada whereby they
had obtained it, that mandate had expired, for they had
there refused to amend because, as they said, it was a
treaty-a compact-and unless all provinces concerned
accepted it-just as it was, the whole business would be
at an end. The Minutes of the second day, 5th December,
1866, of the Conference record that the Nova Scotia and
New Brunswick delegates laid before the Conference the
legislative Resolutions under which they were authorized.
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The Canadian delegation produced no authorization.
These circumstances explain why-from Macdonald's
standpoint, and that of his co-delegates, the official
minutes of the Conference are confined to that part of
proceedings of the Conference which was addressed to
selecting from among the Quebec Resolutions such
materials as were satisfactory, before proceeding-from
December 24th, 1866, onwards until the passing of the
B.N.A. Act-with the business of "arranging with the
Imperial Government a scheme of Union" which that
Government could propose to the British Parliament. Not
a word in the official minutes records the passing of any-
thing except the Resolutions, en bloc, which commence at
p. 98 of Pope and which, whilst they appear to one's sight
to follow closely the Quebec Resolutions, they so often
and so seriously depart from them that it is demonstrably
erroneous to say that the B.N.A. Act is founded upon
them. They are the basis, in part, of the London Resolu-
tions, but it is upon the latter, plus the draft Bills con-
sidered and drawn or revised by the Conference, upon
which that Act is founded.

The official minutes of December 24th, 1866, consist
wholly of the following words-" The Conference met at
eleven o'clock a.m. and passed the resolutions following"
-Then follow the 69 London Resolutions. No. 67 of them
is-" The sanction of the Imperial Parliament shall be
sought for the union of the Provinces on the principles
adopted by this Conference." Section 70 of the Quebec
Resolutions had provided that "The sanction of the
Imperial and Local Parliaments shall be sought for the
union of the provinces on the principles adopted by the
'Conference." Only one of the three legislatures of the
provinces concerned-Canada-had sanctioned the Quebec
Resolutions. Two of the three had rejected them. Yet
we find the official minutes recording right up to the day
before the London Resolutions were passed, that the Con-
ference has been considering the Quebec Resolutions, when
in fact they were drawing up, anew, such resolutions as
seemed to be fitted to the circumstances under which they
were working, with the valuable aid of the already drafted
Quebec Resolutions, in so far as these could aid.



42

The Conference did not then dissolve. Its principal
work remained to be done. The essential difference
between the Quebec and the London Schemes (apart from
the fact that the governments and the territory-the
parties and subject matter-differed) is that under the
London Scheme, which originated in the legislature of
Nova Scotia and was proposed by the late Senator Miller,
the British Government was to "sit in." The London
Scheme, in fact, was an Imperial Conference. Once the
Quebec Resolutions had been reviewed, once certain objec-
tionable provisions had been removed and certain desired
additions made, the new Resolutions were transmitted to
the Colonial Secretary and " the Conference adjourned
until Friday the 28th December at 12 o'clock noon." There
are no further official minutes nor any records of the
meetings of the Conference (the omission was by agree-
ment, as is shewn below), but between the 24th December,
1866, and the 9th February, 1867, the 65 provisions of
the formal resolutions passed were expanded by the Con-
ference into an Act of 147 sections. We find in Pope's
Constitutional Documents a number of draft Bills pre-
pared by the Conference and two drafts prepared by the
British expert draftsman, whose drafts were revised by the
Conference. The last "revise" was February 2nd, 1867.

But, the Secretary, Col. Barnard, kept informal and less
than sketchy notes of what was done, and of some of the
things said, up to the 14th December, 1866. See Pope,
pages 111-122. From these it appears that on 4th
December the Conference had read over and considered
(between 12 noon and five o'clock, minus time out) " the
first 29 " of the Quebec Resolutions; that on the 5th they
considered up to and including the 43rd; and that on the
6th they had concluded the going over of the whole 72
Resolutions, with some matters left standing. They met
for a short time on the 7th but they did not seem to have
formally reconvened until the 13th, when they began to
reconsider what the Secretary records (in the official
minutes) as " the Quebec Resolutions."

Col. Barnard's notes of 14th December are interesting.
Mr. McDougall (an Upper Canada delegate) raised the
question whether matters settled at the Quebec Conference
could be changed. He admitted the freedom of " those
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from the lower provinces, but the Canadian delegates were
in a different position." He asked " Is Conference as a
whole at liberty to vary these resolutions?" Mr. Mitchell
(a New Brunswick delegate) thought that the Conference
need not " open and discuss these old resolutions." As a
New Brunswick delegate he would rather discuss the leading
features (of the Quebec Scheme) which were objectionable
to New Brunswick. These were representation in the execu-
tive council and the financial arrangements. New Bruns-
wick, also, demanded " more definite mention of the Inter-
colonial road." Mr. McCully (a Nova Scotia delegate)
thought that the Conference had " adopted the Quebec
Scheme as the backbone " but, he added, " I think we are
here to bring our judgment and maturer reflections to bear
upon it. We are tied down to nothing, but should not
depart unnecessarily from the Quebec Scheme."

Macdonald said-
" The Maritime delegates are differently situated from us. Our Legis-

lature passed an address to the Queen praying for an Act of Union on the
basis of the Quebec Resolutions. We replied to enquiries in our last
Session of Parliament that we did not feel at liberty ourselves to vary
those resolutions. It is quite understood in Canada, though never reduced
to writing, that if any serious objection should be made by the Maritime
Provinces we should be prepared to listen and consider."

Mr. Fisher (New Brunswick) had " heard forty objections
in New Brunswick to the scheme " but, he said, he would act
on his own judgment. " This matter " (the property quali-
fication of a Legislative Councillor,-viz a Senator) " would
be settled on the basis of the Quebec Scheme." Mr. Ritchie
(Nova Scotia) said that " in the Legislature of Nova Scotia
it was understood that all matters should be entirely open."
Mr. Howland (Upper Canada) said-" We (the Canadian
delegation) place ourselves in a false position in every
departure from the Quebec Scheme. But in advocating an
alteration on the question objected to by the Colonial Office
(limit of prerogative) I thought we had full power."

Tupper, (who had, on the floor of the Nova Scotia legis-
lature, accepted Miller's proposal that the Quebec Scheme
be expressly abandoned and that Confederation be negoti-
ated in London with the Imperial Government, direct, but
in association with the other provinces) said nothing. Galt,
(who had, eight days before-see Pope, page 112-succeeded
in so amending Quebec resolution No. 43 (6), concerning
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education, as to extend it over all the provinces and so as
to introduce into it that principle which afterwards, in 1896,
gave rise to the Manitoba School Question) said-" I look
on myself as bound by the Quebec Scheme, as asserted on
two occasions in Canada. The real points on which we
might vary them are those which were notoriously objected
to in the Maritime provinces." Whether the unknown
delegate who, within a short time after, secured the con-
sent of the Conference to the insertion into the provincial
legislative powers of the provision-" The solemnization of
Marriage in the province "-another far from trifling
departure from the Quebec Resolutions-said anything
will never be known.

Viewed carelessly, in print, side by side, the Quebec and
the London Resolutions seem to present but few points of
difference. Their outlines are the same, but in several im-
portant respects and in very many less important respects
they differ. Further-the London Resolutions themselves
necessarily suffered diminution in the process of running
them through the seven screen sieve of draft bills, which
are the real basis of the Act.

The case for the London Resolutions and drafts as the
basis of the Act rests upon the following documents:

1. The resolutions of the Nova Scotia and New Brunswick
legislatures to appoint delegates to negotiate Confederation
terms with the Imperial government in association with
delegates from the Province of Canada at London.

2. The records of and discussions at the London Conven-
tion, particularly London Regulation No. 67, that-" The
sanction of the Imperial Parliament shall be sought for
union of the provinces on the principles adopted by this
conference."

3. Macdonald's letter of December 26th, 1866 to the
Colonial Secretary enclosing the London Resolutions as
passed by the Conference, and the latter's acknowledgment
of December 28th, 1866 and reference to meeting the dele-
gates. Macdonald had suggested " the early introduction
of a Bill based upon them," (the enclosed resolutions).

4. Extract from Parkin (Biographer of Macdonald) as
follos-
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"Early in January (1867) Sittings of the conference were resumed
and a series -of draft Bills drawn up, which were revised by the Imperial
law officers."

5. Extract (per Parkin) from a letter of Sir F. Rogers,
afterwards Lord Blatchford, who was in 1866-67 permanent
Under-Secretary of State for the Colonies, as follows-

"It was under Mr. Cardwell's rule that the project" (of confedera-
tion) " was matured; but it was during Lord Carnarvon's secretaryship
that the deputation arrived. They held many meetings at which I was
always present, Lord Carnarvon was in the Chair, and I was rIther dis-
appointed in his power of presidency. Macdonald was the ruling genius
and spokesman, and I was greatly struck by his power of management
and adroitness."

(NOTE.-These meetings were all after 1st January,
1867, and their business was the drafting of the British
North America Act.)

6. The drafts of the Act as published in Pope's Con-
stitutional Documents.

7. The following extracts from Vol. I, p. 311, &c., of
Pope's Memoirs of Sir John A. Macdonald:-

" After the holidays the Conference resumed its sittings. Long and
earnest were the deliberations which finally resulted in the British North
America Act. It was mutually determined that no minutes of the various
discussions should be taken, and no official record, therefore, exists of
them. But a multitude -of notes, drafts and memoranda were preserved
by Sir John Macdonald and lie before me. They are, as might be
expected, exceedingly voluminous, so much so as to preclude the possi-
bility of my giving even the most general r~sum6 of them within the
narrow limits at my disposal."

Pope adds the following in a note-
"From these papers I gather that when the Conference reassembled

after the New Year it set to work on a draft Bill, and at the same time
the Imperial Law Officers were similarly engaged. The first draft of the
Conference is without date and marked 'Rough draft.' The next draft
is the work of the Imperial Law Officers and is marked 'Revise, 23rd
January, 1867.' What I call the third draft, i.e., third in point of time,
is the work of the Conference. It is marked ' 1st Draft, January 30th,
1867.' The fourth draft in point of time is also of the Conference. It is
marked '2nd Draft, A.G., January 31st, 1867.' What appears to be the
sixth draft, -also of the Conference, bears no date or number. The seventh
and last draft is printed in the Imperial form. It is marked 'Revise, 9th
Feby, 1867,' and is evidently the fruit of the joint labours of the Con-
ference and the English Law Officers."

P. 313. Macdonald to Lord Knutsford,-
" The Union was treated by them " (the Colonial Secretary and Lord

Monck) " much as if the B.N.A. Act were a private Bill uniting two or
three English parishes. Had a different course been pursued-for instance
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had United Canada been declared to be an auxiliary Kingdom, as it was
in the Canadian draft of the Bill-I feel sure (almost) that the Austra-
lian Colonies would, ere this, have been applying to be placed in the same
rank as 'The Kingdom of Canada.'"

P. 305. Letter Macdonald to Tilley, October 8, 1866.
" Nova Scotia and New Brunswick did not pass them and their gov-

ernments did not even attempt to pass them. (The Quebec Resolutions)
. . . Had we (the Canadian Parliament) met -early in the year 1866
and before your elections the greatest embarrassment and your probable
defeat at the polls would have ensued. We should have been pressed by
the Opposition to declare whether we adhered to the Quebec Resolutions
or not. Had we answered in the affirmative you would have been defeated,
as you were never in a position to go to the polls on those resolutions.
Had we replied in the negative and stated that it was an open question,
and that the resolutions were liable to alteration, Lower Canada would
have arisen as one man, and good-bye to Federation. We therefore post-
poned the meeting of Parliament until you had an opportunity of follow-
ing the example of Nova Scotia and passing a general resolution and
address without any embarrasment from debates &c in our Legislature.
This policy proved successful. . . . The settlement of the terms of
the Bill is not the work 'of a day-it must take weeks of anxious and
constant labour. The measure would have been easily drafted had the
Quebec Resolutions been carried, but we are all at sea and obliged to
commence de novo. Let us now consider the state of things as they are.
In the first place, we think it of great consequence that Lord Monck
should be in England during our deliberations. Canada is bound by the
address to the Queen praying her to submit a measure to Parliament
based on the Quebec Resolutions. Nova Scotia and New Brunswick
require modifications of that scheme. How are we to arrive at a satisfac-
tory solution of the difficulty. Only, I think, through Lord Monck. . . .
The Imperial Government is not entirely free to act as it pleases, as, in
Her Majesty's answer, or rather the Colonial Secretary's despatch in
answer to our Address, Canada was informed that they (the Imperial
Government) would be ready to submit a measure to Parliament embody-
ing our resolutions. . . . The Imperial Government cannot, therefore,
without the consent of Canada, act entirely as if it were a new case. In
this state of affairs it is that Lord Monck's presence will be especially
valuable. He will be the solvent and, the intermediary between che para-
mount power and the provinces. . . . As you have been informed it
is our intention to sail (D.V.) on 7th December for England."

It may be added that Pope, at page 311 of the Memoirs
of Macdonald says that the London Resolutions were based
on the Quebec Resolutions, the Nova Scotia and New
Brunswick resolutions of the two Legislatures (to appoint
delegates to proceed de novo at London) and the Canadian
Resolutions (relating to the constitutions &c of the pro-
posed two new provinces).

Any idea that only slight changes were made in the
Quebec Resolutions when passing the London Resolutions
(as was stated by Lord Carnarvon in th-e House of Lords)
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will be dispelled by a glance at the detailed " comparison "
of the Quebec and London Resolutions, appearing here-
under. In addition to scores of unimportant words and
expressions which merely improved the phrasing or were
necessary on account of the withdrawal of Prince Edward
Island and Newfoundland from the Scheme, there were
more important changes made in Resolutions Nos. 5, 6, 8,
11, 12, 19, 29(3), 29(4), 29(12), 29(14), 29(31), 29(33),
33, 36, 38, 43(1), 43(10), 43(12), 43(15), 55, 61, 62, 64, 68,
70 and 72. The provincial powers were greatly changed.
Also, Resolutions 23 and 24 were dropped. Several new
resolutions were passed. The most serious changes made
touched education, marriage, the constituent parts of Parlia-
ment, penitentiaries, fisheries, uniformity of civil laws, con-
current powers, the Senate, the pardoning power, provincial
subsidies and the Intercolonial Railway project. One is as
likely to be deceived as assisted by consulting the Quebec
Resolutions, (except a few of a general character) in search
of light upon the meaning of the British North America Act,
which, by the way, consists of twice as much material as is
contained in either the Quebec or the London Resolutions.
The latter, except where, in two or three cases, a par-
ticular resolution was dropped or varied, were carried
into the Act through the series of draft bills already
mentioned as prepared by and for the Conference. Some
of the changes made at London are indicated below.

CHANGES AT LONDON

Quebec

Res. No. 5.-" the representative of the sovereign"
omitted.

Res. No. 6.-" Sovereign " inserted.
Res. No. 8.-N.S. and N.B. given 12 Senators instead of

10, to be reduced to 10 when P.E.I. came in.

Res. No. 12.-Qualification of Senators changed.

Res. No. 23.--Omitted.
Res. No. 24.-Omitted.
Res. No. 29.-Penitentiaries transferred from Res. 43

(province) to Res. 29 (Dominion).
Sea Coast and Inland Fisheries made exclusively

Dominion power instead of concurrent.
71054-26A
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Quebec
"Marriage." Solemnization subtracted and given to,

provinces.
Uniformity of laws provision. Clause added that

power of altering &c " should thereafter remain with the
general Government only."

Res. No. 43.-Penitentiaries transferred to Dominion.
Sea Coast and Inland Fisheries made exclusively

Dominion power instead of concurrent.
Solemnization of Marriage power added.
Provisions re education in two Canadas extended to

minorities in any province having rights or privileges by
law as to denominational schools at the time of union.

Also, following additional provision made-
" In any Province where a system of separate or dis--

sentient schools by law obtains, or where the Local Legis-
lature may hereafter adopt a system of separate or dis-
sentient schools, an appeal shall lie to the Governor
General in Council of the General Government from the
acts and decisions of the local authorities which may
affect the rights and privileges of the Protestant or
Catholic minorities in the matter of Education, and the
General Parliament shall have power in the last resort
to legislate on the subject."

Res. No. 44.-Pardoning power, which under this resolu-
tion was given to the Lieut.-Governors, restricted to
cases not capital.

Res. No. 64 -Subsidy (in addition to the 80 cents per
head) of $80,000 and $70,000 and $60,000 and $50,000,
allowed, severally, to Upper Canada, Lower Canada,
Nova Scotia and New Brunswick, and period of payment
of capitation subsidy of 80 cents in both Nova Scotia
and New Brunswick extended until population 400,000.

New Res.-Provision made for Imperial Guarantee of
£3,000,000 sterling for Intercolonial Railway.

Resolutions 29 and 43, the equivalents of the present
sections 91 and 92 of the B.N.A. Act, were freely changed.
About one third of the resolutions were more or less
importantly amended, and, of course, as the London
Resolutions were written into the drafts of the Act they
largely lost their original shape. The Act, which has
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more than twice the volume of the Resolutions, con-
tains many provisions that do not appear in the Reso-
lutions.

QUEBEC CONFERENCE RESOLUTIONS-(1864)

1. The best interests and present and future prosperity of British
North America will be promoted by a federal union, under the Crown of
Great Britain, provided such union can be effected on principles just to
the several Provinces.

2. In the federation of the British North America Provinces, the
system of Government best adapted under existing circumstances to pro-
tect the diversified interests in the several Provinces, and secure efficiency,
harmony and permanency in the working of the Union, would be a
general Government, charged with matters of common interest to the
whole country; and Local Governments for each of the Canadas, and for
the Provinces of Nova Scotia, New Brunswick, and Prince Edward Island,
charged with the. control of local matters in their respective sections;
provision being made for the admission into the union, on equitable
terms, of Newfoundland, the North-West territory, British Columbia,
and Vancouver.

3. In framing a constitution for the general Government, the Confer-
ence, with a view to the perpetuation of our connection with the mother
country, and to the promotion of the best interests of the people of these
provinces, desire to follow the model of the British constitution so far as
our circumstances will permit.

4. The Executive authority or government shall be vested in the
Sovereign of the United Kingdom of Great Britain and Ireland, and be
administered according to the well-understood principles of the British
constitution, by the Sovereign personally, or by the representative of the
Sovereign duly authorized.

5. The Sovereign or Representative of the Sovereign shall be Com-
mander in Chief of the land and naval militia forces.

6. There shall be a General Legislature or Parliament for the feder-
ated Provinces, composed of a Legislative Council and a House of
Commons.

7. For the purpose of forming the Legislative Council, the federated
Provinces shall be considered as consisting of three divisions: ist, Upper
Canada, 2nd, Lower Canada, 3rd Nova Scotia, New Brunswick, and
Prince Edward Island; each division with an equal representation in the
Legislative Council.

8. Upper Canada shall be represented in the Legislative Council by
24 members, Lower Canada by 24 members, and the three maritime
Provinces by 24 members, of which Nova Scotia shall have 10, New
Brunswick 10, and Prince Edward Island 4 members.

9. The Colony of Newfoundland shall be entitled to enter the
proposed union, with a representation in the Legislative Council of 4
members.-

10. The North-West Territory, British Columbia and Vancouver
shall be admitted into the union on such terms and conditions as the

71054-26AJ
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Parliament of the federated Provinces shall deem equitable, and as shall
receive the assent of Her Majesty; and, in the case of the Province of
British Columbia or Vancouver, as shall be agreed to by the Legislature
of such Province.

11. The members of the Legislative Council shall be appointed by
the Crown under the great seal of the general government, and shall
hold office during life; if any Legislative Councillor shall, for two con-
secutive sessions of Parliament, fail to give his attendance in the said
Council, his seat shall thereby become vacant.

12. The members of the Legislative Council shall be British subjects
by birth or naturalization, of the full age of thirty years, shall possess a
continuous real property qualification of four thousand dollars over and
above all incumbrances, and shall be and continue worth that sum over
and above their debts and liabilities, but in the case of Newfoundland
and Prince Edward Island the property may be either real or personal.

13. If any question shall arise as to the qualification of a Legislative
Councillor, the same shall be determined by the Council.

14. The first selection of the members of the Legislative Council
shall be made, except as regards Prince Edward Island, from the Legis-
lative Councils of the various Provinces, so far as a sufficient number be
found qualified and willing to serve; such members shall be appointed by
the Crown at the recommendation of the general executive Government,
upon the nomination of the respective local Governments, and in such
nomination due regard shall be had to the claims of the members of the
Legislative Council of the opposition in each Province, so that all
political parties may as nearly as possible be fairly represented.

15. The Speaker of the Legislative Council (unless otherwise pro-
vided by Parliament) shall be appointed by the Crown from among
the members of the Legislative Council, and shall hold office during
pleasure, and shall only be entitled to a casting vote on an equality of
votes.

16. Each of the twenty-four Legislative Councillors representing
Lower Canada in the Legislative Council of the general Legislature,
shall be appointed to represent one of the twenty-four electoral divisions
mentioned in Schedule A of chapter first of the Consolidated Statutes
of Canada, and such Councillor shall reside or possess his qualification
in the division he is appointed to represent.

17. The basis of representation in the House of Commons shall be
population, as determined by the official census every ten years; and the
number of members at first shall be 194, distributed as follows:

Upper Canada.. .. 82
Lower Canada.. .. 65
Nova Scotia.. .. ...................... 19
New Brunswick.. .. 15
Newfoundland...8
Prince Edward Island.. 5........5

18. Until the official census of 1871 has been made up, there shall
be no change in the number of representatives from the several sections.

19. Immediately after the completion of the census of 1871, and
immediately after every decennial census thereafter, the representation
from each section in the House of Commons shall be readjusted on the
basis of population.
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20. For the purpose of such readjustments, Lower Canada shall
always be assigned sixty-five members, and each of the other sections
shall at each readjustment receive, for the ten years then next succeed-
ing, the number of members to which it will be entitled on the same
ratio of representation to population as Lower Canada will enjoy accord-
ing to the census last taken by having sixty-five members.

21. No reduction shall be made in the number of members returned
by any section, unless its population shall have decreased, relatively to
the population of the whole union, to the extent of five per centum.

22. In computing at each decennial period the number of members
to which each section is entitled, no fractional parts shall be considered,
unless when exceeding one-half the number entitling to a member, in
which case a member shall be given for each such fractional part.

23. The Legislature of each Province shall divide such Province
into the proper number of constituencies, and define the boundaries of
each 'of them.

24. The local Legislature of each Province may, from time to time,
alter the electoral districts for the purposes of representation in such
local Legislature, and distribute the representatives to which the Prov-
ince is entitled in such local Legislature, in any manner such Legislature
may see fit.

25. The number of members may at any time be increased by the
general Parliament,-regard being had to the proportionate rights then
existing.

26. Until provisions are made by the General Parliament, all the
laws which, at the date of the proclamation constituting the union, are
in force in the Provinces respectively, relating to the qualification and
disqualification of any person to be elected, or to sit or vote as a member
of the Assembly in the said Provinces respectively; and relating to the
qualification or disqualification of voters and to the oaths to be taken by
voters, and to returning officers and their powers and duties,-and
relating to the proceedings at elections, and to the period during which
such elections may be continued,-relating to the trial of controverted
elections, and proceedings incident thereto,-and relating to the vacating
of seats of members, and to the issuing and execution of new writs, in
case of any seat being vacated otherwise than by a dissolution,-shall
respectively apply to elections of members to serve in the House of
Commons, for places situate in those Provinces respectively.

27. Every House of Commons shall continue for five years from
the day of the return of the writs choosing the same, and no longer;
subject, nevertheless, to be sooner prorogued or dissolved by the Governor.

28. There shall be a session of the general Parliament once, at least,
in every year, so that a period of twelve calendar months shall not
intervene between the last sitting of the general Parliament in one session,
and the first sitting thereof in the next session.

29. The general Parliament shall have power to make laws for the
peace, welfare, and good government of the federated provinces (saving
the sovereignty of England), and especially laws respecting the following
subjects:-

(1) The public debt and property.
(2) The regulation of trade and commerce.



52

(3) The imposition or regulation of duties of customs on imports and
exports.-except on exports of timber, logs, masts, spars, deals
and sawn lumber from New Brunswick, and of coal and other
minerals from Nova Scotia.

(4) The imposition or regulation of excise duties.
(5) The raising of money by all or any other modes or systems of

taxation.
(6) The borrowing of money on the public credit.
(7) Postal service.
(8) Lines of steam or other ships, railways, canals and other works,

connecting any two or more of the Provinces together or extend-
ing beyond the limits of any Province.

(9) Lines of steamships between the federated provinces and other
countries.

(10) Telegraphic communication and the incorporation of tele-
graphic companies.

(11) All such works as shall, although lying wholly within any Prov-
ince be specially declared by the Acts authorizing them to be for
the general advantage.

(12) The census.
(13) Militia-military and naval service and defence.
(14) Beacons, buoys and lighthouses.
(15) Navigation and shipping.
(16) Quarantine.
(17) Sea-coast and inland fisheries.
(18) Ferries between any province and a foreign country, or between

any two provinces.
(19) Currency and coinage.
(20) Banking-incorporation of banks, and the issue of paper money.
(21) Saving banks.
<22) Weights and measures.
(23) Bills of exchange and promissory notes.
(24) Interest.
(25) Legal tender.
(26) Bankruptcy and insolvency.
(27) Patents of invention and discovery.
(28) Copyrights.
(29) Indians and lands reserved for the Indians.
(30) Naturalization and aliens.
(31) Marriage and divorce.
(32) The criminal law, excepting the constitution of courts of criminal

jurisdiction, but including the procedure in criminal matters.
(33) Rendering uniform all or any of the laws relative to property

and civil rights in Upper Canada, Nova Scotia, New Brunswick,
Newfoundland, and Prince Edward Island, and rendering uniform
the procedure of all or any of the courts in these Provinces; but
any statute for this purpose shall have no force or authority in
any Province until sanctioned by the Legislature thereof.

(34) The establishment of a general Court of Appeal for the federated
Provinces.

(35) Immigration.
(36) Agriculture.
(37) And generally respecting all matters of a general character, not

specially and exclusively reserved for the local Governments and
Legislatures.
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30. The general Government and Parliament shall have all powers
-ecessary or proper for performing the obligations of the federated Prov-
inces, as part of the British Empire, to foreign countries arising under
treaties between Great Britain and such countries.

31. The general Parliament may also, from time to time, establish
additional courts, and the general Government may appoint judges and
officers thereof, when the same shall appear necessary or for the public
advantage, in order to the due execution of the laws of Parliament.

32. All courts, judges and officers of the several Provinces shall aid,
-assist and obey the general Government in the exercise of its rights and
powers, and for such purposes shall be held to be courts, judges and
-officers of the general Government.

33. The general Government shall appoint and pay the judges of
the Superior Courts in each Province, and of the County Courts in Upper
Canada, and Parliament shall fix their salaries.

34. Until the consolidation of the laws of Upper Canada, New Bruns-
wick, Nova Scotia, Newfoundland and Prince Edward Island, the judges
of these Provinces appointed by the general Government shall be selected
from their respective bars.

35. The judges of the courts of Lower Canada shall be selected from
the bar of Lower Canada.

36. The judges of the Court of Admiralty now receiving salaries shall
be paid by the general Government.

37. The judges of the Superior Courts shall hold their offices during
good behaviour, and shall be removable only on the address of both
Houses of Parliament.

LOCAL GOVERNMENT

38. For each of the Provinces there shall be an executive officer,
styled the Lieutenant-Governor, who shall be appointed by the Governor
General in Council, under the Great Seal of the federated Provinces,
during pleasure; such pleasure not to be exercised before the expiration
of the first five years, except for cause; such cause to be communicated
in writing to the Lieutenant-Governor immediately after the exercise of
the pleasure as aforesaid, and also by message to both Houses of Parlia-
ment, within the first week of the first session afterwards.

39. The Lieutenant-Governor of each Province shall be paid by the
general Government.

40. In undertaking to pay the salaries of the Lieutenant-Governors,
the Conference does not desire to prejudice the claim of Prince Edward
Island upon the Imperial Government for the amount now paid for the
salary of the Lieutenant-Governor thereof.

41. The local Government and Legislature of each Province shall
be constructed in such manner as the existing Legislature of such Prov-
ince shall provide.

42. The local Legislatures shall have power to alter or amend their
constitution from time to time.
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43. The local Legislatures shall have power to make laws respecting
the following subjects:-

(1) Direct taxation, and in New Brunswick the impositon of duties
on the export of timber, logs, masts, spars, deals and sawn
lumber; and in Nova Scotia, on coals and other minerals.

(2) Borrowing money on the credit of the Provinces.
(3) The establishment and tenure of local officers, and the appoint-

ment and payment of local officers.
(4) Agriculture.
(5) Immigration.
(6) Education; saving the rights and privileges which the Protestant

or Catholic minority in both Canadas may possess as to their
denominational schools, at the time when the union goes into
operation.

(7) The sale and management of public lands excepting lands
belonging to the general Government.

(8) Sea-coast and inland fisheries.
(9) The establishment, maintenance and management of peniten-

tiaries, and of public and reformatory prisons.
(10) The establishment, maintenance and management of hospitals,

asylums, charities, and eleemosynary institutions.
(11) Municipal institutions.
(12) Shop, saloon, tavern, auctioneer and other licences.
(13) Local works.
(14) The incorporation of private or local companies, except such as

relate to matters assigned to the general Parliament.
(15) Property and civil rights, excepting those portions thereof

assigned to the general Parliament.
(16) Inflicting punishment by fine, penalties, imprisonment or other-

wise, for the breach of laws passed in relation to any subject
within their jurisdiction.

(17) The administration of justice, including the constitution, main-
tenance and organization of the courts,-both of civil and
criminal jurisdiction, including also the procedure in civil
matters.

(18) And generally all matters of a private or local nature, not
assigned to the general Parliament.

44. The power of respiting, reprieving, and pardoning prisoners con-
victed of crimes, and of commuting and remitting of sentences in whole
or in part which belongs of right to the Crown, shall be administered by
the Lieutenant-Governor of each Province in Council, subject to any
instructions he may, from time to time, receive from the general Govern-
ment, and subject to any provisions that may be made in this behalf
by the general Parliament.

MISCELLANEOUS
45. In regard to all subjects over which jurisdiction belongs to both

the general and local Legislatures, the laws of the general Parliament
shall control and supersede those made by the local Legislature, and the
latter shall be void so far as they are repugnant to, or inconsistent with,
the former.

46. Both the English and French languages may be employed in the
general Parliament and in its proceedings, and in the local Legislature
of Lower Canada, and also in the Federal courts and in the courts of
Lower Canada.
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47. No lands or property belonging to the general or local Govern-
ments shall be liable to taxation.

48. All bills for appropriating any part of the public revenue, or for
imposing any new tax or impost, shall originate in the House of Com-
mons or House of Assembly, as the case may be.

49. The House of Commons or House of Assembly shall not originate
or pass any vote, resolution, address or bill for the appropriation of any
part of the public revenue, or of any tax or impost to any purpose, not
first recommended by message of the Governor General or the Lieutenant-
Governor, as the case may be, during the session in which such vote,
resolution, address or bill is passed.

50. Any bill of the general Parliament may be reserved in the usual
manner for Her Majesty's assent, and any bill of the local Legislatures
may, in like manner, be reserved for the consideration of the Governor
General.

51. Any bill passed by the general Parliament shall be subject to dis-
allowance by Her Majesty within two years, as in the case of bills passed
by the Legislatures of the said provinces hitherto; and, in like manner,
any bill passed by a local Legislature shall be subject to disallowance by
the Governor General within one year after the passing thereof.

52. The seat of Government of the federated Provinces shall be
Ottawa, subject to the Royal Prerogative.

53. Subject to any future action of the respective local Governments,
the seat of the local Government in Upper Canada shall be Toronto; of
Lower Canada, Quebec; and the seats of the local Governments in the
other Provinces shall be as at present.

PROPERTY AND LIABILITIES

54. All stocks, cash, bankers' balances and securities for money
belonging to each Province at the time of the Union, except as herein-
after mentioned, shall belong to the general Government.

55. The following public works and property of each Province shall
belong to the general Government, to wit:-

(1) Canals.
(2) Public harbours.
(3) Light houses and piers.
(4) Steambcats, dredges and public vessels.
(5) River and lake improvements.
(6) Railway and railway stocks, mortgages -and other debts due by

railway companies.
(7) Military roads.
(8) Customs houses, post offices and other public buildings, except

such as may be set aside by the general Government for the use
of the local Legislatures and Governments.

(9) Property transferred by the Imperial Government and known as
ordnance property.

(10) Armories, drill sheds, military clothing and munitions of war; and
(11) Lands set apart for public purposes.

56. All lands, mines, minerals and royalties vested in Her Majesty in
the Province of Upper Canada, Lower Canada, Nova Scotia, Ncw Bruns-
wick and Prince Edward Island, for the use of such Provinces, shall
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belong to the local Government of the territory in which the same are so
situate; subject to any trusts that may exist in respect to any of such
lands or to any interest of other persons in respect of the same.

57. All sums due from purchasers or lessees of such lands, mines or
minerals at the time of the union, shall also belong to the local Govern-
ments.

58. All assets connected with such portions of the public debt of any
province as are assumed by the local Government shall also belGng to
those Governments respectively.

59. The several Provinces shall retain all other public property therein,
subject to the right of the general Government to assume any lands or
public property required for fortifications or the defence of the country.

60. The general government shall assume all the debts and liabilities
of each Province.

61. The debt of Canada, not specially assumed by Upper and Lower
Canada respectively, shall not exceed, at the time of the union, $62,500,000;
Nova Scotia shall enter the union with a debt not exceeding 88,000,000;
and New Brunswick with a debt not exceeding $7,000,000.

62. In case Nova Scotia or New Brunswick do not incur liabilities
beyond those for which their Governments are now bound, and which
shall make their debts at the date of union less than $8,000,000 and
$7,000,000 respectively, they shall be entitled to interest at five per cent
on the -amount not so incurred, in like manner as is hereinafter provided
for Newfoundland and Prince Edward Island; the foregoing resolution
being in no respect intended to limit the powers given to the respective
Governments of those Provinces, by Legislative authority, but only to
limit the maximum amount of charge to be assumed by the general
Government; provided always, that the powers so conferred by the
respective Legislatures shall be exercised within five years from this date,
or the same shall then lapse.

63. Newfoundland and Prince Edward Island, not having incurred
debts equal to those of the other Provinces, shall be entitled to receive,
by half-yearly payments, in advance, from the general Government, the
interest at five per cent on the difference between the actual amount of
their respective debts at the time of the union, and the average amount
of indebtedness per head of the population of Canada, Nova Scotia and
New Brunswick.

64. In consideration of the transfer to the general Parliament of the
powers of taxation, an annual grant in aid of each Province shall be made,
equal to eighty cents per head of the population, as established by the
census of 1861; the population of Newfoundland being estimated at
130,000. Such aid shall be in full settlement of all future demands upon
the general Government for local purposes, and shall be paid half-yearly
in advance to each Province.

65. The position of New Brunswick being such as to entail large imme-
diate charges upon her local revenues, it is agreed that for the period of
ten years, from the time when the Union takes effect, an additional
allowance -of $63,000 per annum shall be made to that Province. But that
so long as the liability of that Province remains under $7,000,000, a
deduction equal to the interest on such deficiency shall be made from
the S63,000.
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66. In consideration of the surrender to the general Government, by
Newfoundland, of all its rights in mines and minerals, and of all the
ungranted and unoccupied lands of the Crown, it is agreed that the sum
of $150,000 shall each year be paid to that Province, by semi-annual pay-
ments; provided that that Colony shall retain the right of openmg, con-
structing and controlling roads and bridges through any of the said lands,
subject to any laws which the general Parliament may pass in respect of
the same.

67. All engagements that may, before the union, be entered into with
the Imperial Government for the defence of the country, shall be assumed
by the general Government.

68. The general Government shall secure, without delay, the comple-
tion of the Intercolonial Railway from Riviere du Loup, through New
Brunswick, to Truro in Nova Scotia.

69. The communications with the North-Western Territory, and the
improvements required for the development of the trade of the great west
with the seaboard, are regarded by this conference as subjects of the
highest importance to the federated Provinces, and shall be prosecuted
at the earliest possible period that the state of the finances will permit.

70. The sanction of the Imperial and local Parliaments shall be sought
for the union of the Provinces, on the principles adopted by the
Conference.

71. That Her Majesty the Queen be solicited to determine the rank
and name of the federated Provinces.

72. The proceedings of the Conference shall be authenticated by the
signatures of the delegates, -and submitted by each delegation to its own
Government; and the Chairman is authorized to submit a copy to the
Governor General for transmission to the Secretary of State for the
Colonies.

RESOLUTIONS OF DELEGATES ADOPTED AT A
CONFERENCE FROM THE PROVINCES OF
CANADA, NOVA SCOTIA, AND NEW BRUNS-
WICK, HELD AT THE WESTMINSTER PALACE
HOTEL, LONDON, DECEMBER 4, 1866.

1. The best interests and present and future prosperity of British

North America will be promoted by a Federal Union under the Crown

of Great Britain, provided such Union can be effected on principles just

to the several provinces.

2. In the Confederation of the British North American Provinces

the system of government best adapted under existing circumstances to
protect the diversified interests of the several Provinces, and secure
efficiency, harmony, and permanency in the working of the Union, is a

General Government charged with matters of common interest to the
whole country and Local Governments for each of the Canadas, and for

the Provinces of Nova Scotia and New Brunswick, charged with the
control of local matters in their respective sections, provision being made

for the admission into the Confederation on equitable terms of New-
foundland, Prince Edward Island, the North-West Territory, and British
Columbia.
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3. In framing a Constitution for the General Government, the
Conference, with a view to the perpetuation of the connexion with the
Mother Country, and the promotion of the best interests of the people
of these Provinces, desire to follow the model of the British Constitution
so far as circumstances will permit.

4. The Executive Authority or Government shall be vested in the
Sovereign of the United Kingdom of Great Britain and Ireland, and be
administered according to the well-understood principles of the British
Constitution by the Sovereign personally, or by the representative of
the Sovereign duly authorized.

5. The Sovereign shall be the Commander-in-Chief of the Land and
Naval Militia Forces.

6. There shall be a General Legislature or Parliament for the Con-
federation, composed of the Sovereign, a Legislative Council, and a House
of Commons.

7. For the purpose of forming the Legislative Council, the Con-
federation shall be considered as consisting of three divisions: 1st, Upper
Canada; 2nd, Lower Canada; and third, Nova Scotia and New Bruns-
wick; each division with an equal representation in the Legislative
Council.

8. Upper Canada shall be represented in the Legislative Council by
24 members; Lower Canada by 24 members; and the Maritime Prov-
inces by 24 members, of which Nova Scotia shall have 12 and New
Brunswick 12 members.

9. The Colony of Prince Edward Island when admitted into the
Confederation shall be entitled to a representation of four members in
the Legislative Council. But in such cases the members allotted to Nova
Scotia and New Brunswick shall be diminished to 10 each, such diminu-
tion to take place in each Province as vacancies occur.

10. The Colony of Newfoundland when admitted into the Con-
federation shall be entitled to a representation in the Legislative Council
of four members.

11. The North-West Territory and British Columbia shall be
admitted into the Union on such terms and conditions as the Parliament
of the Confederation shall deem equitable and as shall receive the assent
of the Sovereign, and in case of the Province of British Columbia as
shall be agreed to by the Legislature of such Province.

12. The members of the Legislative Council shall be appointed by
the Crown under the Great Seal of the General Government from among
residents of the Province for which they are severally appointed, and
shall hold office during life. If any Legislative Councillor shall for two
consecutive sessions of Parliament fail to give his attendance in the said
Council his seat shall thereby become vacant.

13. The members of the Legislative Council shall be British subjects
by birth or naturalization, of the full age of 30 years; shall each possess
in the Province for which they are appointed a continuous real property
qualification of 4,000 dollars over and above all incumbrances. and shall
be and continue worth that sum over and above their debts and liabilities,
and shall possess a continuous residence in the Province for which they
are appointed, except in cases of persons holding positions which require
their attendance at the seat of Government pending their tenure of office.
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14. If any question shall arise as to the qualification of a Legislative
Councillor, the same shall be determined by the Legislative Council.

15. The members of the Legislative Council for the Confederation
shall in the first instance be appointed upon the nomination of the
Executive Governments of Canada, Nova Scotia, and New Brunswick
respectively, and the number allotted to each Province shall be nomin-
ated from the Legislative Councils of the different Provinces, due regard
being had to the fair representation of both political parties; but in case
any member of the Local Council so nominated shall decline to accept
it, it shall be competent for the Executive Government in any Province
to nominate in his place a person who is not a member of the Local
Council.

16. The Speaker of the Legislative Council (unless otherwise pro-
vided by Parliament) shall be appointed by the Crown from among the
members of the Legislative Council, and shall hold office during pleasure,
and shall only be entitled to a casting vote on an equality of votes.

17. Each of the twenty-four Legislative Councillors, representing
Lower Canada in the Legislative Council of the General Legislature,
shall be appointed to represent one of the twenty-four electoral divisions
mentioned in Schedule A of Chapter I of the Consolidated Statutes of
Canada, and such Councillor shall reside or possess his qualification in
the division he is appointed to represent.

18. The basis -of representation in the House of Commons shall be
population, as determined by the official census every ten years, and the
number of members at first shall be 181, distributed as follows:-

Upper Canada.. ........................ 82
Lower Canada.. ........................ 65
Nova Scotia.. ......... 19
New Brunswick.. ......... 15

19. Until the first general election after the official census of 1871
has been made up, there shall be no change in the number of repre-
sentatives from the several sections.

20. Immediately after the completion of the census of 1871, and
immediately after every decennial census thereafter, the representation
from each Province in the House of Commons shall be readjusted on the
basis of population, such readjustment to take effect on the termination
of the then existing Parliament.

21. For the purpose of such readjustments, Lower Canada shall
always be assigned 65 members, and each of the other provinces shall,
at each readjustment, receive for the ten years then next succeeding the
number of members to which it will be entitled on the same ratio of
representation to population as Lower Canada will enjoy according to the
census then last taken by having 65 members.

22. No reduction shall be made in the number of members returned
by any Province unless its population shall have decreased, relatively to
the population of the whole Union, to the extent of 5 per centum.

23. In computing at each decennial period the number of members
to which each Province is entitled, no fractional parts shall be con-
sidered, unless when exceeding one-half the number entitling to a member,
in which case a member shall be given for each such fractional part.
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24. The number of members may at any time be increased by the
General Parliament, regards being had to the proportionate rights then
existing.

25. Until provisions are made by the General Parliament, all the laws
which at the date of the proclamation constituting the Union are in force
in the Provinces respectively, relating to the qualification and disqualifica-
tion of any person to be elected, or to sit or vote as a member of the
Assembly in the said Provinces respectively, and relating to the qualifica-
tion or disqualification of voters, -and to the oaths to be taken by voters,
and to returning officers and their powers and duties; and relating to the
proceedings at -elections and to the period during which elections may
be continued; and relating to the trial of controverted elections and the
proceedings incident thereto; and relating to the vacating of seats of
members, and to the issuing and execution of new writs in case of any
seat being vacated otherwise than by dissolution, shall respectively apply
to elections of members to serve in the House of Commons, for places
situate in those Provinces respectively.

26. Every House of Commons shall continue for five years from the
day of the return of the writs choosing the same, and no longer; subject,
nevertheless, to be sooner prorogued or dissolved by the Governor
General.

27. There shall be a session of the General Parliament once at least
every year, so that a period of twelve calendar months shall not inter-
vene between the last sitting of the General Parliament in one session,
and the first sitting thereof in the next session.

28. The General Parliament shall have power to make laws for the
peace, welfare, and good government of the Confederation (saving the
sovereignty of England), and especially laws respecting the following
subjects:-

(1) The public debt and property.
(2) The regulation of trade and commerce.
(3) The raising of money by all or any mode or system of taxation.
(4) Borrowing of money on the public credit.
(5) Postal service.
(6) Lines of steam and 'other ships, railways, canals, and other works

connecting any two or more of the Provinces together or extend-
ing beyond the limits of any Province.

(7) Lines of steamships between the Confederated Provinces and
other countries.

(8) Telegraphic communication and the incorporation of telegraph
companies.

(9) All such works as shall, although lying wholly within any
Province, be specially declared by the acts authorizing them to
be for the general advantage.

(10) The census and statistics.
(11) Militia, military and naval service and defence.
(12) Beacons, buoys, lighthouses, and Sable Island.
(13) Navigation and Shipping
(14) Quarantine.
(15) Sea coast and inland fisheries.
(16) Ferries between any Province and a foreign country, or between

any two Provinces.
(17) Currency and coinage.
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(18) Banking, incorporation of banks, and the issue of paper money.
(19) Savings Banks.
(20) Weights and measures.
(21) Bills of Exchange and Promissory Notes.
(22) Interest.
(23) Legal tender.
(24) Bankruptcy and insolvency.
(25) Patents of invention and discovery.
(26) Copyrights.
(27) Indians, and lands reserved for the Indians.
(28) Naturalization and aliens.
(29) Marriage and divorce.
(30) The criminal law, excepting the constitution of Courts of

criminal jurisdiction, but including the procedure in criminal
matters.

(31) The establishment, maintenance and management of peni-
tentiaries.

(32). Rendering uniform all or any of the laws relative to property
and civil rights in Upper Canada, Nova Scotia, and New Bruns-
wick, and rendering uniform the procedure of all or any of the
courts of these Provinces; but any statute for 'this purpose shall
have no force or authority in any Province until sanctioned by
the Legislature thereof; and the power of repealing, amending,
or altering such laws shall thenceforward remain with the
General Parliament only.

(33) The establishment of a General Court of Appeal for the Con-
federation.

(34) Immigration.
(35) Agriculture.
(36) And generally respecting all matters of a general character not

specially and exclusively reserved for the Local Legislatures.

29. The General Government and Parliament shall have all powers
necessary or proper for performing the obligations of the Confederation,
as part of the British Empire, to foreign countries arising under treaties
between Great Britain and such countries.

30. The powers and privileges of the House of Commons of the
United Kingdom of Great Britain and Ireland shall be held to appertain
to the House of Commons of the Confederation, and the powers and
privileges appertaining to the House of Lords in its legislative capacity
shall be held to appertain to the Legislative Council.

31. The General Parliament may from time to time establish addi-
tional courts, and the General Government may appoint judges and
officers thereof, when the same shall appear necessary or for the public
advantage, in order to the due execution of the laws of such Parliament.

32. All courts, judges and officers of the several Provinces shall aid,
assist, and obey the General Government in the exercise of its rights and
powers, and for such purposes shall be held to be courts, judges and
officers of the General Government.

33. The General Government shall appoint and pay the salaries of
the judges of the superior and district and county courts in each Province,
and Parliament shall fix their salaries.
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34. Until the consolidation of the laws of Upper Canada, Nova Scotia,
and New Brunswick, the judges of these Provinces appointed by the
General Government shall be selected from their respective bars.

35. The judges of the courts of Lower Canada shall be selected from
the bar of Lower Canada.

36. The judges of the Court of Admiralty shall be paid by the
General Government.

37. The judges of the Superior Courts shall hold their offices during
good behaviour, and shall be removable on the address of both Houses
of Parliament.

38. For each of the Provinces there shall be an executive officer
styled the Governor, who shall be appointed by the Governor General in
Council, under the Great Seal of the Confederation, during pleasure;
such pleasure not to be exercised before the expiration of the first five
years except for cause, such cause to be communicated in writing to the
Governor immediately after the exercise of the pleasure as aforesaid, and
also by message to both Houses of Parliament within the first week of
the first session afterwards; but the appointment of the first Governors
shall be provisional, and they shall hold office strictly during pleasure.

39. The Governor of each Province shall be paid by the General
Government.

40. The Local Government and Legislature of each Province shall
be constructed in such manner as the Legislature of each such Province
shall provide.

41. The Local Legislatures shall have power to make the following
laws respecting the following subjects:-

(1) The altering or amending their constitution from time to time.
(2) Direct taxation, and in the case of New Brunswick the right of

levying timber dues by the mode and to the extent now
established by law, provided such timber be not the produce
of the other Provinces.

(3) Borrowing money on the credit of the Province.
(4) The establishment and tenure of local offices, and the appoint-

ment and payment of local officers.
(5) Agriculture.
(6) Immigration.
(7) Education, saving the rights and privileges which the Protestant

or Catholic minority in any Province may have by law as to
denominational schools at the time when the Union goes into
operation. And in any Province where a system of separate
or dissentient schools by law obtains, or where the Local Legis-
lature may hereafter adopt a system of separate or dissentient
schools, an appeal shall lie to the Governor General in Council
of the General Government from the acts and decisions of the
local authorities, which may affect the rights or privileges of
the Protestant or Catholic minority in the matter of education.
And the General Parliament shall have power in the last resort
to legislate on the subject.

(8) The sale and management of public lands, excepting lands
belonging to the General Government.

(9) The establishment, maintenance, and management of public and
reformatory prisons.
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(10) The establishment, maintenance, and management of hospitals,
asylums, charities, and eleemosynary institutions, except marine
hospitals.

(11) Municipal institutions.
(12) Shop, saloon, tavern, auctioneer, and other licences, for local

revenue.
(13) Local works.
(14) The incorporation of private or local companies, except such as

relate to matters assigned to the General Parliament.
(15) Property and civil rights (including the solemnization of

marriage), excepting portions thereof assigned to the General
Parliament.

(16) Inflicting punishment by fine, penalties, imprisonment, or other-
wise, for the breach of laws passed in relation to any subject
within their jurisdiction.

(17) The administration of justice, including the constitution, main-
tenance, and organization of the courts, both of civil and
criminal jurisdiction, and including also the procedure in civil
matters.

(18) And generally all matters of a private or local nature not
assigned to the General Parliament.

42. All the powers, privileges, and duties conferred and imposed
upon Catholic separate schools and school trustees in Upper Canada,
shall be extended to the Protestant and Catholic dissentient schools in
Lower Canada.

43. The power of respiting, reprieving and pardoning prisoners con-
victed of crimes, and of commuting and remitting of sentences, in whole
or in part, which belongs of right to the Crown, shall, except in capital
cases, be administered by the Governor of each Province in Council,
subject to any instructions he may from time to time receive from the
General Government, and subject to any provisions that may be made
in this behalf by the General Parliament.

44. In regard to all subjects over which jurisdiction belongs to both
the General and Local Legislatures, the laws of the General Parliament
shall control and supersede those made by the Local Legislature, and the
latter shall be void so far as they are repugnant to or inconsistent with
the former.

45. Both the English and the French languages may be employed in
the General Parliament, and in its proceedings, and in the Local Legis-
lature of Lower Canada, and also in the Federal courts, and in the courts
of lower Canada.

46. No lands or property belonging to the General or Local Govern-
ments shall be liable to taxation.

47. All bills for appropriating any part of the public revenue, or for
imposing any tax or impost, shall originate in the House of Commons or
House of Assembly, as the case may be.

48. The House of Commons or House of Assembly shall not orig-
inate or pass any vote, resolution, address, or bill for the appropriation
of any part of the public revenue, or of any tax or impost to any purpose
not first recommended by message of the Governor General or the
Governor, as the case may be, during the session in which such vote,
resolution, address, or Bill is passed.
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49. Any Bill of the General Parliament may be reserved in the usual
manner for Her Majesty's assent, and any Bill of the Local Legislatures
may, in like manner, be reserved for the consideration of the Governor
General.

50. Any Bill passed by the General Parliament shall be subject to
disallowance by Her Majesty within two years, as in the case of Bills
passed by the Legislatures of the said Provinces hitherto; and in like
manner any bill passed by a Local Legislature shall be subject to dis-
allowance by the Governor General within one year after the passing
thereof.

51. The seat of Government of the Confederation shall be Ottawa,
subject to the Royal Prerogative.

52. Subject to any future action of the respective Local Govern-
ments, the seat of the Local Governments in Upper Canada shall be
Toronto; of Lower Canada, Quebec; and the seats of the Local Govern-
ments in the other Provinces shall be as at present.

53. All stocks, cash, bankers' balances, and securities for money
belonging to each Province at the time of the Union, except as here-
inafter mentioned, shall belong to the General Government.

54. The following public works and property of each Province shall
belong to the General Government, to wit:-

(1) Canals.
(2) Public Harbours.
(3) Lighthouses and piers, and Sable Island.
(4) Steamboats, dredges, and public vessels.
(5) Rivers and lake improvements.
(6) Railways and railway stocks, mortgages, and other debts due by

railway companies.
(7) Military roads.
(8) Custom houses, Post offices, and all other public buildings, except

such as may be set aside by the General Government for the
use of the Local Legislatures and Governments.

(9) Property transferred by the Imperial Government and known
as ordnance property.

(10) Armouries, drill sheds, military clothing, and munitions of war;
and lands set apart for general public purposes.

55. All lands, mines, minerals, and royalties vested in Her Majesty
in the Provinces of Upper Canada, Lower Canada, Nova Scotia, and New
Brunswick, for the use of such Provinces, shall belong to the Local
Government of the territory in which the same are so situate, subject
to any trusts that may exist in respect to any such lands, or to any
interest of other persons in respect to the same.

56. All sums due from purchasers or lessees of such lands, mines or
minerals at the time of the Union shall also belong to the Local Govern-
ment.

57. All assets connected with such portions of the public debt of any
Province as are assumed by the Local Governments shall also belong to
those Governments respectively.

58. The several Provinces shall retain all other public property
therein, subject to the right of the General Government to assume any
lands or public property required for fortifications or the defence of the
country.
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59. The General Government shall assume the debts and liabilities

of each Province.

60. The debt of Canada, not specially assumed by Upper and Lower
Canada respectively, shall not exceed at the time of the Union $62,500,000,
Nova Scotia shall enter the Union with a debt not exceeding $8,000,000,
and New Brunswick with a debt not exceeding $7,000,000. But this
stipulation is in no respect intended to limit the powers given to the
respective Governments of those Provinces by legislative authority, but
only to determine the maxium amount of charge to be assumed by the
General Government.

61. In case Nova Scotia or New Brunswick should not have contracted
debts at the date of Union equal to the amount with which they are
respectively entitled to enter the Confederation, they shall receive by
half-yearly payments, in advance from the General Government the
interest at five per cent on the difference between the actual amount
of their respective debts and such stipulated amounts.

62. In consideration of the transfer to the General Parliament of
the powers of taxation, the following sums shall be paid by the General
Government to each Province for the support of their Local Governments
and Legislatures:-

Upper Canada.. .................... $..S 80,000
Lower Canada.. ...................... 70,000
Nova Scotia.. .... 60,000
New Brunswick.. .. ......... 50,000

$ 260,000

And an annual grant in aid of each Province shall be made equal to
80 cents per head of the population, as established by the census of 1861;
and in the case of Nova Scotia and New Brunswick by each subsequent
decennial census, until the population of each of those Provinces shall
amount to 400,000 souls, at which rate it shall thereafter remain. Such
aid shall be in full settlement of all future demands upon the General
Government for local purposes, and shall be paid half-yearly in advance
to each Province; but the General Government shall deduct from such
subsidy all sums paid as interest on the public debt of any Province in
excess of the amount provided under the 60th resolution.

63. The position of New Brunswick being such as to entail large
immediate charges upon her local revenues, it is agreed that for the
period of ten years from the time when the Union takes effect, an addi-
tional allowance of 63,000 dollars per annum shall be made to that
Province; but that so long as the liability of that Province remains under
7,000,000 dollars, a deduction equal to the interest on such deficiency
shall be made from the 63,000,000 dollars.

64. All engagements that may before the Union be entered into with
the Imperial Government for the defence of the country shall be assumed
by the General Government.

65. The construction of the Intercolonial Railway being essential to
the consolidation of the Union of British North America, and to the
assent of the Maritime Provinces thereto, it is agreed that provisions be
made for its immediate construction by the General Government, and
that the Imperial guarantee of E3,000,000 sterling pledged for this work be
applied thereto, so soon as the necessary authority has been obtained
from the Imperial Parliament.
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66. The communication with the North-western Territory, and the
improvements required for the development of the trade of the Great
West with the seaboard, are regarded by this Conference as subjects of
the highest importance to the Confederation, and shall be prosecuted at
the earliest possible period that the state of the finances will permit.

67. The sanction of the Imperial Parliament shall be sought for Union
of the Provinces on the principles adopted by this Conference.

68. That Her Majesty the Queen be solicited to determine the rank
and name of the Confederation.

69. That a copy of these resolutions, signed by the Chairman and
Secretary of the Conference, be submitted to the Right Honourable the
Secretary of State for the Colonies.

(Signed) JOHN A. MACDONALD,
Chairman.

H. BERNARD,
Secretary.

COMPARISON OF THE QUEBEC RESOLUTIONS OF
1864 WITH THE LONDON RESOLUTIONS OF 1866

(By the Parliamentary Counsel of the Senate)

QUEBEC LoNDON

1 The same.

2 Changed-
(a) The words " would be a general Government"

changed to" is a general Government."
(b) The words " Nova Scotia, New Brunswick and

Prince Edward Island " changed to " Nova Scotia
and New Brunswick."

(c) The word " union " in second last line changed to
" confederation."

(d) After the word " Newfoundland" the words " Prince
Edward Island " inserted.

3 (a) The word "our" in the second line changed to
" the."

(b) The word " our " in the last line struck out.

4 The same.

5 The words " or representative of the sovereign " struck
out.

6 (a) The words " federated provinces " replaced by the
word " confederation."

(b) The words " the Sovereign " inserted after the words
" composed of."
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QUEBEC LONDON

7 Rewritten as follows: For the purpose of forming the
Legislative Council the Confederation shall be considered
as consisting of three divisions-

First-Upper Canada,
Second-Lower Canada, and
Third-Nova Scotia and New Brunswick.

Each division with an equal representation in the Legisla-
tive Council.

8 (a) Word " three " struck out.
(b) " Nova Scotia shall have 10 " struck out and " Nova

Scotia shall have twelve " substituted.
(c) "New Brunswick shall have 10 " struck out and

" and New Brunswick shall have twelve members"
substituted.

(d) " Prince Edward Island 4 members " struck out.

9 Replaced as No. 9 by " The Colony of Prince Edward
Island, when admitted into the Confederation shall be
entitled to a representation of four members in the Legisla-
tive Council. But in such case the Members allotted to
Nova Scotia and New Brunswick shall be diminished to
ten each, such diminution to take place in each province
as vacancies occur."

9 Renumbered as 10 and rewritten as follows:-
" 10. The Colony of Newfoundland, when admitted into the

confederation, shall be entitled to a representation in the Legislative
Council of four members."

10 Renumbered as 11 and amended as follows:-
(a) " British Columbia and Vancouver " struck out and

replaced by " and British Columbia."
(b) " the federated provinces " struck out and replaced

by " the Confederation."
(c) " Her Majesty" struck out and replaced by " the

Sovereign."
(d) " or Vancouver" struck out.

11 Renumbered as 1.-The words "from among the resi-
dents of the province for which they are severally ap-
pointed " inserted after the words " General Government."
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QUEBEC LONDON

12 Renumbered as 13, and amended as follows:-
(a) The words " shall possess " struck out and replaced

by " shall each possess in the province for which
they are appointed."

(b) The words " but in the case of Newfoundland and
Prince Edward Island the property may be real or
personal," are struck out, and the following words
are substituted-" and shall possess a continuous
residence in the province for which -they are ap-
pointed, except in the case of persons holding
official positions which require their attendance at
the seat of Government pending their tenure of
office."

13 Renumbered as 14. Amended by inserting the word
"Legislative " before " Council."

14 Renumbered as 15. Rewritten as follows:-
"The members of the Legislative Council for the Confederation

shall, in the first instance, be appointed upon the nomination of the
Executive Governments of Canada, Nova Scotia and New Brunswick,
respectively, and the number allotted to each province shall be
nominated from the legislative councils of the different provinces,
due regard being had to the fair representation of both political
parties, but in case any members of the Local Council so nommated
shall decline to accept it shall be competent for the Executive Com-
mittee in any province to nominate in his place a person who is not
a member of the Local Council."

15 Renumbered as 16.-Not changed.
16 Renumbered as 17.-Not changed.
17 Renumbered as 18.-Amended as follows:-

(a) Figures " 194 " struck out and replaced by "one
hundred and eighty-one."

(b) " Newfoundland 8 " and " Prince Edward Island 5"
struck out.

18 Renumbered as 19. The words "Until the first general
election after " inserted between "Until " and " the " at
the beginning of the Resolution.

19 Renumbered as 20. Amended as follows:-
(a) "section" struck out of second last line and

" province" substituted.
(b) The words " such readjustment to take effect upon

the termination of then existing Parliament"
added at the end of the Resolution.
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QUEBEC LONDON

20 Renumbered as 21 and amended by striking out " sec-
tions " and substituting " provinces."

21 Renumbered as 22 and amended by striking out " sec-
tion " and substituting " province."

22 Renumbered as 23 and amended by striking out " sec-
tion " and substituting " province."

23 Struck out.

24 Struck out.

25 Renumbered as 24.-Not changed.

26 Renumbered as 25.-Not changed.

27 Renumbered as 26 and amended by striking out " Gov-
ernor" at the end, and substituting " Governor General."

28 Renumbered as 27.-Not changed.

29 Renumbered as 28 and amended as follows: -
"federated provinces" struck out of the introductory
words of enactment and " Confederation " substituted.

29 (1) Not changed.

29 (2) Not changed.

29 (3) (Exception from Customs duties in favour of N.S. and
N.B.) Struck out.

29 (4) (Imposition &c. of Excise duties).-Struck out.

29 (5) Renumbered as 28 (3) and amended by striking out
"other modes or systems of taxation" and substituting
"mode or system of taxation."

29 (6) Renumbered as 28 (4).-Not changed.

29 (7) Renumbered as 28 (5).-Not changed.

29 (8) Renumbered as 28 (6).-Not changed.

29 (9) Renumbered as 28 (7) and amended by striking out
"federated" and substituting " confederated."

29 (10) Renumbered as 28 (8) and amended by striking out

" telegraphic " and substituting " telegraph."

29 (11) Renumbered as 28 (9).-Not changed.

29 (12) Renumbered as 28 (10) and amended by adding to the

word " census " the words " and statistics."
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LONDON

Renumbered as 28 (11).-Not changed.

Renumbered as 28 (12) and amended by striking out
"and lighthouses " and substituting "light houses and
Sable Island."

29

29

29

29

29

29

29

29

29

29

29

29

29

29

29

29

(15)

(16)

(17)

(18)

(19)

(20)

(21)

(22)

(23)

(24)

(25)

(26)

(27)

(28)

(29)

(30)

Renumbered

Renumbered

Renumbered

Renumbered

Renumbered

Renumbered

Renumbered

Renumbered

Renumbered

Renumbered

Renumbered

Renumbered

Renumbered

Renumbered

Renumbered

Renumbered

as

at

as

as

as

as

as

as

as

as

as

as

as

as

as

as

29 (31) Renumbered as 28 (29).-Not changed, but "solemniza-
tion of marriage " added to provincial powers, thus sub-
tracting it from Dominion powers.

29 (32) Renumbered as 28 (30) and amended by striking out
"excepting " and substituting " except."

29 (33) Renumbered as 28 (32) and amended as follows:-
(a) by striking out " New Brunswick, Newfoundland

and Prince Edward Island " and substituting " and
New Brunswick."

(b) by adding at the end of the paragraph the words
"and the power of repealing, amending or altering
such laws shall (sic) henceforward remain with the
General Parliament only."

29 (34) Renumbered as 28 (33) and amended by striking out
federated provinces " and substituting " Confederation."

QUEBEC

29 (13)

29 (14)

28

28

28

28

28

28

28

28

28

28

28

28

28

28

28

98

(13).-Not

(14).-Not
(15).-Not

(16).-Not

(17).-Not

(18).-Not

(19).-Not

(20).-Not

(21).-Not

(22).-Not

(23).-Not

(24).-Not

(25).-Not

(26).-Not

(27).-Not

(28) .- Not

changed.

changed.

changed.

changed.

changed.

changed.

changed.

changed.

changed.

changed.

changed.

changed.

changed.

changed.

changed.

changed.
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QUEBEC LONDON

29 (35) Renumbered as 28 (34).-Not changed.

29 (36) Renumbered as 28 (35).-Not changed.

29 (37) Renumbered as 28 (36).-Not changed.

NOTE.-Added Power, not included in Quebec Resolu-
tions.

28 (31) " The establishment, maintenance and manage-
ment of penitentiaries."

30 Renumbered as 29 and amended by striking out " feder-
ated provinces " and substituting " Confederation."

NOTE.-Added Resolution as No. 30 of London Resolu-
tions, not included within the Quebec Resolutions, as
follows:-

30. The powers and privileges of the House of Commons

of the United Kingdom of Great Britain and Ireland shall
be held to appertain to the House of Commons of the Con-
federation, and the powers and privileges appertaining to

the House of Lords in its legislative capacity shall be held
to appertain to the Legislative Council."

31 Numbered the same but amended-

(a) by striking out " also " from the first line.
(b) by inserting " such " before " Parliament " in the

last line.

32 Numbered the same.-Not changed.

33 Numbered the same.-Rewritten as follows:-
" 33. The General Government shall appoint and pay the salaries of

the Judges of the Superior and District and County Courts in each
province, and Parliament shall fix their salaries."

34 Numbered the same, but amended by striking out " New

Brunswick, Nova Scotia, Newfoundland and Prince

Edward Island " and substituting " Nova Scotia and New

Brunswick."

35 Numbered the same.-Not changed.

36 Numbered the same but amended by striking out " now

receiving salaries."

37 Numbered the same, but amended by striking out the

word " only."
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QUEBEC LONDON

38 Numbered the same, but amended-
(a) by striking out (twice) " Lieutenant" from before

" Governor."
(b) by striking out " federated provinces" and substi-

tuting " Confederation."
(c) by adding at the end the words-" but the appoint-

ment of the first Governors shall be provisional, and
they shall hold office strictly during pleasure."

39 Numbered the same but amended by striking out
"Lieutenant."

40 (Re Governor of P.E. Island) Struck out.

41 Renumbered as 40. Amended by striking out the word
"existing."

42 Transferred. as No. 41 (1) into No. 41 London there
reading-" The altering or amending their Constitution
from time to time."

43 Renumbered as 41.

43 (1) Renumbered as 41 (2) and Rewritten as follows:-
"2. Direct taxation, and, in the case of New Brunswick, the right of

levying timber dues by the mode and to the extent now established by
law, provided such timber be not the produce of the other provinces."

43 (2) Renumbered as 41 (3).-Not changed.

43 (3) Renumbered as 41 (4).-Not changed.

43 (4) Renumbered as 41 (5) .- Not changed.

43 (5) Renumbered as 41 (6).-Not changed.

43 (6) Renumbered as 41 (7).-Rewritten and made to apply,
as rewritten, to all provinces, instead of to the Canadas
only, as follows:-

" 7. Education: saving the rights and privileges which the
Protestant or Catholic minority in any province may have by law as
to denominational schools at the time when the Union goes into
operation. And in any province where a system of separate or dis-
sentient schools by law obtains, or where the local legislature may
hereafter adopt a system !of separate or dissentient schools, an appeal
shall lie to the Governor General in Council of the General Govern-
ment, from the Acts and decisions of the Local authorities which may
affect the rights or privileges of the Protestant or Catholic minority
in the matter of education; and the General Parliament shall have
power in the last resort to legislate on the subject."

43 (7) Renumbered as 41 (8).-Not changed.
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QUEBEC LONDON

43 (8) (Sea Coast and Inland Fisheries) Struck out.

43 (8) Renumbered as 41 (9) and amended by striking out
" penitentiaries and of."

43 (10) Renumbered as 41 (10) and amended by adding at the
end " except Marine hospitals."

43 (11) Renumbered as 41 (11).-Not changed.

43 (12) Renumbered as 41 (12) and amended by adding at the
end " for local revenue."

43 (13) Renumbered as 41 (13).-Not changed.

43 (14) Renumbered as 41 (14).-Not changed.

43 (15) Renumbered as 41 (15) and amended-
(a) by inserting after the words " property and civil

rights " the bracketed words " (including the
solemnization of marriage)."

(b) by striking out the word " those."

43 (16) Renumbered as 41 (16).-Not changed.

43 (17) Renumbered as 41 (17) and amended by striking out
" and " following " jurisdiction."

43 (18) Renumbered as 41 (18).-Not changed.

NOTE.-NeW Resolution No. 42 of London, not included
in Quebec Resolutions, follows:-

" 42. All the powers, privileges and duties conferred and imposed
upon Catholic separate schools and school trustees in Upper Canada
shall be extended to the Protestant and Catholic dissentient schools
in Lower Canada."

44 Renumbered as 43 and amended-

(a) by striking out " Lieutenant."
(b) by striking out "shall" following the word "Crown"

and substituting " shall, except in capital cases."

45 Renumbered as 44.-Not changed.

46 Renumbered as 45.-Not changed.

47 Renumbered as 46.-Not changed.

48 Renumbered as 47 and amended by striking out the
word " new."

49 Renumbered as 48 and amended by striking out the
word " Lieutenant."
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QUEBEC LONDON

50 Renumbered as 49.-Not changed.

51 Renumbered as 50.-Not changed.

52 Renumbered as 51 and amended by striking out " feder-
ated provinces " and substituting " Confederation."

53 Renumbered as 52.-Not changed.

54 Renumbered as 53.-Not changed.

55 Renumbered as 54 and amended-
(a) by adding to paragraph 3 the words "and Sable

Island " and
(b) by substituting (possibly unintentionally) "Rivers"

for " River " in paragraph 5 and
(c) by substituting " Railways " for " Railway " in para.

6 and
(d) by adding paragraph 11 to paragraph 10, at the end.

56 Renumbered as 55, and amended by striking out " New
Brunswick and Prince Edward Island " and substituting
"and New Brunswick."

57 Renumbered as 56.-Not changed.

58 Renumbered as 57.-Not changed.

59 Renumbered as 58.-Not changed.

60 Renumbered as 59 and amended by striking out the
word " all."

61 Renumbered as 60 and amended by adding at the end
" But this stipulation is in no respect intended to limit the powers

given to the respective governments of those provinces by legislative
authority, but only to determine the maximum amount of charge to
be assumed by the General Government."

62 Renumbered as 61 and Rewritten as follows-

" 61. In case Nova Scotia or New Brunswick should not have
contracted debts at the date of Union equal to the amount with which
they are respectively entitled to enter the Confederation they shall
receive by half yearly payments in advance from the General Govern-
ment the interest at five per cent on the difference between the actual
amount of their respective debts and such stipulated amounts."

63 (Re Newfoundland and P.E.I.) Struck out.
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QUEBEC LONDON

64 Renumbered as 62 and Rewritten as follows:-
" 62. In consideration of the transfer to the General Parliament

of the powers of taxation, the following sums shall be paid by the
General Government to each province for the support of their Local
Governments and Legislatures:-

Upper Canada ............................ $80,000
Lower Canada ............................ 70,000
Nova Scotia .............................. 60,000
New Brunswick ........................... 50,000

$260,000

and an annual grant in aid of each province shall be made, equal to
eighty cents per head of the population as established by the census
of one thousand eight hundred and sixty-one, and, in the case of
Nova Scotia and New Brunswick, by each subsequent decennial census
until the population of each of those provinces shall amount to four
hundred thousand souls, at which rate it shall thereafter remain.
Such aid shall be in full settlement of all future demands upon the
General Government for local purposes, and shall be paid half yearly
in advance to each province; but the General Government shall
deduct from such subsidy all sums paid as interest on the public debt
of any province in excess of the amount provided under the sixtieth
resolution."

65 Renumbered as 63.-Not changed.

66 (Re Newfoundland) Struck out.

67 Renumbered as 64.-Not changed.

68 Renumbered as 65 and Rewritten as follows:-
"65. The construction of the Intereolonial Railway being essen-

tial to the consolidation of the Union of British North America. and
to the assent of the Maritime Provinces thereto, it is agreed that
provision be made for its immediate construction by the General
Government and that the Imperial guarantee for three millions of
pounds sterling pledged for this work be applied thereto, as soon as
the necessary authority has been obtained from the Imperial
Parliament."

69 Renumbered as 66 and amended by striking out
"federated provinces " and substituting " Confederation."

70 Renumbered as 67 and Rewritten as indicated here-
under.

The Quebec Resolution 70 is as follows:-
"The sanction of the Imperial and Local Parliaments shall be

sought for the union of the provinces, on the principles adopted by
the Conference."

The London Resolution 67 is as follows:-
" The sanction of the Imperial Parliament shall be sought for the

union of the provinces on the principles adopted by this Conference."
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QUEBEC LONDON

71 Renumbered as 68 and amended by striking out
"federated provinces " and substituting " Confederation."

72 Renumbered as 69 and Rewritten as indicated here-
under.

The Quebec Resolution 72 is as follows:-
" The proceedings of the Conference shall be authenticated by the

signatures of the delegates and submitted by each delegation to its
own Government; and the Chairman is authorized to submit a copy
to the Governor General for transmission to the Secretary of State
for the Colonies."

The London Resolution 69 is as follows:-
" That a copy of these Resolutions, signed by the chairman and

secretary of the Conference, be transmitted to the Right Honourable
the Secretary of State for the Colonies."

LORD CARNARVON, IN THE HOUSE OF LORDS

"I now pass to that which is perhaps the most delicate and the
most important part of this measure-the distribution of powers
between the Central Parliament and the local authorities. In this is,
I think, comprised the main theory and constitution of Federal Govern-
ment: on this depends the practical working of the new system; and
here we navigate a sea of difficulties-there are rocks on the right hand
and on the left. If, on the one hand, the Central Government is too
strong, then there is risk that it may absorb the local action and that
wholesome self-government by the Provincial bodies, which it is a
matter of both good faith and practical expediency to maintain; if, on
the other hand, the Central Government is not strong enough, there
arises a conflict of State rights and pretensions, cohesion is destroyed
and the effective rigour of the central authorities is encroached upon.
The real object which we have in view is to give to the Central Govern-
ment those high functions and almost sovereign powers by which
general principles and uniformity of legislation may be secured in those
questions that are of common import to all the provinces; and, at the
same time, to retain for each Province so ample a measure of muni-
cipal liberty and self-government as will allow, and indeed compel, them
to exercise those local powers which they can exercise with great
advantage to the community.... In this Bill the division of powers
has been mainly effected by a distinct classification. The classification
is fourfold: 1st, those subjects of legislation which are attributed to the
Central Parliament exclusively; 2nd, those which belong to the Pro-
vincial Legislatures, exclusively; 3rd, those which are subjects of con-
current legislation; and 4th, a particular question which is dealt with
exceptionally. To the Central Parliament belong all questions of the
public debt or property, all regulations with regard to trade or com-
merce, customs and excise, loans, the raising of revenue by any mode
or system of taxation, all provisions as to, currency, coinage, banking,
postal arrangements, the regulation of the census and the issue and
collection of statistics. To the Central Parliament will also be assigned
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the enactment of Criminal Law. The administration of it, indeed, is
vested in the local authorities; but the power of general legislation is
very properly reserved for the Central Parliament. And in this I
cannot but note a wise departure from the system pursued in the
United States, where each State is competent to deal as it may with
its criminal code, and where an offence may be visited with one penalty
in the State of New York and with another in the State of Virginia.
The system here proposed is, I believe, a better and a safer one; and I
trust that before long the Criminal Law of the four Provinces may be
assimilated-and assimilated, I will add, upon the basis of English
procedure. Lastly, the fisheries, the navigation and shipping, the
quarantine regulations, the lighting of the coast, and the general ques-
tion of naval and military defence, will be placed under the exclusive
control of the Central Government.

"The principal subjects reserved to the Local Legislatures are the
sale and management of public lands, the control of their hospitals,
asylums, charitable and municipal institutions, and the raising of money
by direct taxation. The several provinces which are now free to raise
a revenue as they may think fit, surrender to the Central Parliament
all powers under this head except that of direct taxation. Lastly, and
in conformity with all recent colonial legislation, the Provincial Legis-
latures are empowered to amend their own Constitutions.

"But there is, as I have said, a concurrent power of legislation to
be exercised by the Central and the Local Parliament. It extends over
three separate subjects-Immigration, Agriculture, Public Works. Of
these the two first will, in most cases, probably be treated by the
Provincial authorities. They are subjects which, in their ordinary char-
acter, are local; but it is possible that they may have, under the changing
circumstances of a young country, a more general bearing, and therefore
a discretionary power of interference is wisely reserved to the Central
Parliament. Public Works fall into two classes: first those which are
purely local, such as roads and bridges and municipal buildings-and
these belong, not only as a matter of right but also as a matter of
duty, to the local authorities. Secondly, there are public works which,
though possibly situated in a single Province, such as telegraphs, canals
and railways, are yet of common import and value to the entire Con-
federation, and over these it is clearly right that the Central Govern-
ment should exercise a controlling authority.

"In closing my observations upon the distribution of powers I
ought to point out that, just as the authority of the Central Parlia-
ment will prevail whenever it may come into conflict with the Local
Legislatures, so the residue of legislation, if any, unprovided for in the
specific classification which I have explained will belong to the Central
body. It will be seen under the 91st clause that the classification is not
intended 'to restrict the generality' of the powers previously given to
the Central Parliament, and that those powers extend to all laws made
'for the peace, order and good government' of the Confederation-
terms which, according to all precedents, will, I understand, carry with
them an ample measure of legislative authority. I will add that whilst
all general Acts will follow the usual conditions of Colonial Legislation,
and will be confirmed, disallowed or reserved for Her Majesty's pleasure
by the Governor General, the Acts passed by the Local Legislatures will
be transmitted only to the Governor General and be subject to disallow-
ance by him within the space of twelve months."
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THE BRITISH NORTH AMERICA ACT, 1867

30 VICTORIA, CHAPTER 3

An Act for the Union of Canada, Nova Scotia and New
Brunswick, and the Government thereof, and for
purposes connected therewith.

[29th March, 1867.1

Whereas the Provinces of Canada, Nova Scotia and New Brunswick
have expressed their Desire to be federally united into One Dominion
under the Crown of the United Kingdom of Great Britain and Ireland,
with a Constitution similar in Principle to that of the United Kingdom:

And whereas such a Union would conduce to the Welfare of the
Provinces and promote the Interests of the British Empire:

And whereas on the Establishment of the Union by Authority of
Parliament, it is expedient, not only that the Constitution of the Legisla-
tive Authority in the Dominion be provided for, but also that the Nature
of the Executive Government therein be declared:

And whereas it is expedient that Provision be made for the eventual
Admission into the Union of other Parts of British North America:

Be it therefore enacted and declared by the Queen's Most Excellent
Majesty, by and with the Advice and Consent of the Lords Spiritual and
Temporal, and Commons, in this present Parliament assembled, and by
the Authority of the same, as follows:

I. PRELIMINARY

Short Title. 1. This Act may be cited as the British North America Act, 1867.

Application 2. The Provisions of this Act referring to Her Majesty the Queen
of Provisions extend also to the Heirs and Successors of Her Majesty, Kings and
referring to
the Queen. Queens of the United Kingdom of Great Britain and Ireland.

II. UNION

Declaration 3. It shall be lawful for the Queen, by and with the Advice of Her
of Union. Majesty's Most Honourable Privy Council, to declare by Proclamation

that, on and after a Day therein appointed, not being more than Six
Months after the passing of this Act, the Provinces of Canada, Nova
Scotia and New Brunswick shall form and be One Dominion under the
name of Canada; and on and after that Day those Three Provinces shall
form and be One Dominion under that Name Accordingly.

construc- 4. The subsequent Provisions of this Act shall, unless it is otherwise
tion of expressed or implied, commence and have effect on and after the Union,
subsesuent that is to say, on and after the Day appointed for the Union taking effect
of Act. in the Queen's Proclamation; and in the same Provisions, unless it is

otherwise expressed or implied, the Name Canada shall be taken to mean
Canada as constituted under this Act.

Four 5. Canada shall be divided into Four Provinces named Ontario,Provinces. Quebec, Nova Scotia, and New Brunswick.
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6. The Parts of the Province of Canada (as it exists at the passing Provinces

of this Act) which formerly constituted respectively the Provinces of of Ontario

Upper Canada and Lower Canada, shall be deemed to be severed, and
shall form Two Separate Provinces. The Part which formerly constituted
the Province of Upper Canada shall Constitute the Province of Ontario;
and -the Part which formerly constituted the Province of Lower Canada
shall constitute the Province of Quebec.

7. The Provinces of Nova Scotia and New Brunswick shall have the Provinces
of Nova

same Limits as at the passing of this Act. Scotia and
New Brunswick

8. In the general Census of the Population of Canada which is hereby Decennial
required to be taken in the year One thousand eight hundred and seventy- Census.
one, and in every Tenth year thereafter, the respective Populations of the
Four Provinces shall be distinguished.

III. EXECUTIVE POWER

9. The Executive Government and Authority of and over Canada is Declaration
hereby declared to continue and be vested in the Queen. a rxtive

the Queen.
10. The Provisions of this Act referring to the Governor-General Application

extend and apply to the Governor-General for the Time being of Canada, of Provisions
or other the Chief Executive Officer or Administrator for the Time being referring

to the
carrying on the Government of Canada on behalf and in the name of the Governor-
Queen, by whatever title he is designated. General.

11. There shall be a Council to aid and advise in the Government of Constitution
Canada, to be styled the Queen's Privy Council for Canada; and the on for
Persons who are to be Members of that Council shall be from Time to Canada.
Time chosen and summoned by the Governor-General and sworn in as
Privy Councillors, -and Members thereof may be from Time to Time
removed by the Governor-General.

12. All Powers, Authorities, and Functions which under any Act of All powers

the Parliament of Great Britain, or of the Parliament of the United undr Acts
Kingdom of Great Britain and Ireland, or of the Legislature of Upper exercised
Canada, Lower Canada, Canada, Nova Scotia or New Brunswick, are at the by Governor-
Union vested in or exercisable by the respective Governors or Lieutenant- General

with advice
Governors of those Provinces, with the Advice, or with the Advice and of Privy
Consent, of the respective Executive Councils thereof, or in conjunction Council or

with those Councils, or with any number of Members thereof, or by "lone.

those Governors or Lieutenant-Governors individually, shall, as far as the
same continue in existence and capable of being exercised after the Union,
in relation to the Government of Canada, be vested in and exercisable by
the Governor-General, with the Advice or with the Advice and Consent
of or in conjunction with the Queen's Privy Council for Canada, or any
Members thereof, or by the Governor-General individually, as the case
requires, subject nevertheless (except with respect to such as exist under
Acts of the Parliament of Great Britain or of the Parliament of the United
Kingdom -of Great Britain and Ireland) to be abolished or altered by the
Parliament of Canada.

13. The Provisions of this Act, referring to the Governor-General in Application
Council shall be construed as referring to the Governor-General acting by rfPri tons

and with the Advice of the Queen's Privy Council for Canada. Governor-
General in

71054-28A Council.



80

Power to 14. It shall be lawful for the Queen, if Her Majesty thinks fit, to
Her Majesty authorize the Governor-General from Time to Time to appoint any Person
to authorize
Governor- or any Persons jointly or severally to be his Deputy or Deputies within
General to any Part or Parts of Canada, and in that Capacity to exercise during the
appoint Pleasure of the Governor-General such of the Powers, Authorities andDeputies. Functions of the Governor-General as the Governor-General deems it

necessary or expedient to assign to him or them, subject to any Limita-
tions or Directions expressed or given by the Queen; but the Appointment
of such a Deputy or Deputies shall not affect the Exercise by the
Governor-General himself of any Power, Authority, or function.

Command or 15. The Command-in-Chief of the Land and Naval Militia, and of
armed Forces all Naval and Military Forces, of and in Canada, is hereby declared to
to continue to
be vested in continue and be vested in the Queen.
the Queen.

Seat of 16. Until the Queen otherwise directs, the Seat of Government of
Government Canada shall be Ottawa.
of Canada.

IV. LEGISLATIVE POWER
Constitution 17. There shall be One Parliament for Canada, consisting of the
of Parliament
of Canada. Queen, an Upper House styled the Senate, and the House of Commons.

Privileges, 18. The Privileges, Immunities, and Powers to be held, enjoyed and
&c., of Houses. exercised by the Senate and by the House of Commons, and by the

Members thereof respectively, shall be such as are from Time to Time
defined by Act of the Parliament of Canada, but so that the same shall
never exceed those at the passing of this Act held, enjoyed, and exercised
by the Commons House of Parliament of the United Kingdom of Great
Britain and Ireland, and by the Members thereof.

First Session 19. The Parliament of Canada shall be called together not later than
of the
Parliament Six months after the Union.
of Canada.

Yearly 20. There shall be a Session of the Parliament of Canada once at
Session of the least in every Year, so that Twelve months shall not intervene between
Parliament the last Sitting of the Parliament in one Session and its first Sitting inof Canada. the next Session.

THE SENATE

Number of 21. The Senate shall, subject to the Provisions of this Act, consist of
Senators. Seventy-two Members, who shall be styled Senators.

Representa- 22. In relation to the Constitution of the Senate, Canada shall be
tion of deemed to consist of Three Divisions:-
Provinces
in Senate. (1) Ontario;

(2) Quebec;
(3) The Maritime Provinces: Nova Scotia and New Brunswick;

which Three Divisions shall (subject to the Provisions of this
Act) be equally represented in the Senate as follows: Ontario by
Twenty-four Senators; Quebec by Twenty-four Senators; and the
Maritime Provinces by Twenty-four Senators, Twelve thereof
representing Nova Scotia and Twelve thereof representing New
Brunswick.

In the case of Quebec, each of the Twenty-four Senators representing
that Province shall be appointed for one of the Twenty-four Electoral
Divisions of Lower Canada specified in Schedule A, to Chapter One of
the Consolidated Statutes of Canada.
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23. The Qualifications of a Senator shall be as follows:- Qualifications
of Senator.

(1) He shall be of the full Age of Thirty years.
(2) He shall be either a Natural-born Subject of the Queen, or a

Subject of the Queen naturalized by an Act of Parliament of
Great Britain, or of the Parliament of the United Kingdom of
Great Britain and Ireland, or of the Legislature of one of the
Provinces of Upper Canada, Lower Canada, Canada, Nova Scotia,
or New Brunswick, before the Union, or of the Parliament of
Canada after the Union.

(3) He shall be legally or equitably seized as of Freehold for his own
Use and Benefit of Lands or Tenements held in Free and Com-
mon Soceage, or seized or possessed for his own Use and Benefit
of Lands or Tenements held in Franc-alleu or in Roture, within
the Province for which he is appointed, of the value of Four
Thousand Dollars, over and above all Rents, Dues, Debts,
Charges, Mortgages and Incumbrances due or payable out of, or
charged on or affecting the same;

(4) His Real and Personal Property shall be together worth Four
Thousand Dollars over and above his Debts and Liabilities;

(5) He shall be resident in the Province for which he is appointed;
(6) In the Case of Quebec, he shall have his Real Property qualifica-

tion in the Electoral Division for which he is appointed, or shall
be resident in that Division.

24. The Governor-General shall from Time to Time, in the Queen's summons of
Name, by Instrument under the Great Seal of Canada, summon qualified Senator.

persons to the Senate; and, subject to the Provisions of this Act, every
person so summoned shall become and be a Member of the Senate and a
Senator.

25. Such persons shall be first summoned to the Senate as the Queen summons of

by Warrant under Her Majesty's Royal Sign Manual thinks fit to First Body

approve, and their names shall be inserted in the Queen's Proclamation of Senators.

of Union.

26. If at any Time, on the Recommendation of the Governor-General, Addition of
the Queen thinks fit to direct that Three or Six Members be added to the Senators in

certain
Senate, the Governor-General may, by Summons to Three or Six Qualified cases.
Persons (as the case may be), representing equally the Three Divisions
of Canada, add to the Senate accordingly.

27. In case of such Addition being at any Time made, the Governor- Reduction
General shall not summon any Person to the Senate, except on a further of Senate

to normal
like Direction by the Queen on the like Recommendation, until each of number.
the Three Divisions of Canada is represented by Twenty-four Senators
and no more.

28. The Number of Senators shall not at any time exceed Seventy- Maximum
eight. number of

Senators.

29. A Senator shall, subject to the Provisions of this Act, hold his Tenure of
place in the Senate for life. place in

Senate.

30. A Senator may, by writing under hs hand, addressed to the Resignation
Governor-General, resign his place in the Senate, and thereupon the same of place
shall be vacant. in Senate.

71054-28AI
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Disqualification
of Senators. ing

31. The place of a Senator shall become vacant in any of the follow-
cases:-
(1) If for two Consecutive Sessions of the Parliament he fails to give

his attendance in the Senate;
(2) If he takes an Oath or makes a Declaration or Acknowledgment

of Allegiance, Obedience or Adherence to a Foreign Power, or
does an Act whereby he becomes a Subject or Citizen, or entitled
to the Rights or Privileges of a Subject or Citizen of a Foreign
Power;

(3) If he is adjudged Bankrupt or Insolvent, or applies for the
benefit of any Law relating to Insolvent debtors, or becomes a
public defaulter;

(4) If he is attainted of Treason, or convicted of Felony or of any
infamous Crime;

(5) If he ceases to be qualified in respect of Property or of Residence;
provided that a Senator shall not be deemed to have ceased to be
qualified in respect of Residence by reason only of his residing at
the Seat of Government of Canada while holding an Office under
that Government requiring his Presence there.

Summons on 32. When a vacancy happens in the Senate by Resignation, Death or
vacancy in
Senate. otherwise, the Governor-General shall, by Summons to a fit and qualified

Person, fill the Vacancy.

33. If any Question arises respecting the Qualification of a Senator
or a Vacancy in the Senate, the same shall be heard and determined by
the Senate.

34. The Governor-General may from Time to Time, by Instrument
under the Great Seal of Canada, appoint a Senator to be Speaker of the
Senate, and may remove him and appoint another in his stead.

Quorum of 35. Until the Parliament of Canada otherwise provides, the Presence
Senate. of at least Fifteen Senators, including the Speaker, shall be necessary to

constitute a Meeting of the Senate for the exercise of its Powers.

Voting in 36. Questions arising in the Senate shall be decided by a majority
Senate. of Voices, and the Speaker shall in all Cases have a vote, and when the

Voices are equal the Decision shall be deemed to be in the Negative.

THE HOUSE OF COMMONS

37. The House of Commons shall, subject to the Provisions of this
Act, consist of One hundred and eighty-one Members, of whom Eighty-
two shall be elected for Ontario, Sixty-five for Quebec, Nineteen for Nova
Scotia, and Fifteen for New Brunswick.

Summoning 38. The Governor-General shall from Time to Time, in the Queen's
of Commons name, by Instrument under the Great Seal of Canada, summon and call

together the House of Commons.

39. A Senator shall not be capable of being elected, or of sitting or
voting as a Member of the House of Commons.

40. Until the Parliament of Canada otherwise provides, Ontario,
Quebec, Nova Scotia and New Brunswick shall, for the Purposes of the
Election of Members to serve in the House of Commons, be divided into
Electoral Districts as follows:-

Questions as
to qualifi-
cations and
vacancies in
Senate.

Appointment
of Speaker of
Senate.

Constitution
of House

of Commons
in Canada.

Senators
not to sit in
House of
Commons.

Electoral
Districts of
the four
Provinces.
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1. Ontario

Ontario shall be divided into the Counties, Ridings of Counties,
Cities, Parts of Cities, and Towns enumerated in the First Schedule to
this Act, each whereof shall be an Electoral District, each such District
as numbered in that Schedule being entitled to return One Member.

2. Quebec

Quebec shall be divided into Sixty-five Electoral Districts, composed
of the Sixty-five Electoral Divisions into which Lower Canada is at the
passing of this Act divided under Chapter Two of the Consolidated
Statutes of Canada, Chapter Seventy-five of the Consolidated Statutes
for Lower Canada, and the Act of the Province of Canada of the Twenty-
third year of the Queen, Chapter One, or any other Act amending the
same in force at the Union, so that each such Electoral Division shall be
for the Purposes of this Act an Electoral District entitled to return One
Member.

3. Nova Scotia

Each of the Eighteen Counties of Nova Scotia shall be an Electoral
District. The County of Halifax shall be entitled to return Two Mem-
bers, and each of the other Counties One Member.

4. New Brunswick

Each of the Fourteen Counties into which New Brunswick is divided,
including the City and County of Saint John, shall be an Electoral Dis-
trict. The City of Saint John shall also be a separate Electoral District.
Each of those Fifteen Electoral Districts shall be entitled to return One
Member.

41. Until the Parliament of Canada otherwise provides, all Laws in Continuance

force in the several Provinces at the Union relative to the following of existing
Election

Matters or any of them, namely,-the Qualifications and Disqualifications Laws until
of Persons to be elected or to sit or vote as Members of the House of Parliament
Assembly or Legislative Assembly in the several Provinces, the Voters at of Canada

otherwise
Elections of such Members, the Oaths to be taken by Voters, the Return- provides.
ing officers, their Powers and Duties, the Proceedings at Elections, the
Periods during which Elections may be continued, the Trial of Contro-
verted Elections and Proceedings incident thereto, the vacating of Seats
of Members, and the Execution of new Writs, in case of Seats vacated
otherwise than by Dissolution,--shall respectively apply to Elections of
Members to serve in the House of Commons for the same several
Provinces.

Provided that, until the Parliament of Canada otherwise provides, at Proviso as

any Election for a Member of the House of Commons for the District of to Algoma.

Algoma, in addition to Persons qualified by the Law of the Province of
Canada to vote, every male British Subject, aged Twenty-one Years or
upwards, being a Householder, shall have a Vote.

42. For the First Election of Members to serve in the House of Writs for first
Commons, the Governor-General shall cause Writs to be issued by such Election.

Person, in such Form and addressed to such Returning Officers as he
thinks fit.
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The Person issuing Writs under this Section shall have the like
Powers as are possessed at the Union by the Officers charged with the
issuing of Writs for the Election of Members to serve in the respective
House of Assembly or Legislative Assembly of the Province of Canada,
Nova Scotia or New Brunswick; and the Returning Officers to whom
Writs are directed under this Section shall have the like Powers as are
possessed at the Union by the Officers charged with the returning of
Writs for the Election of Members to serve in the same respective House
of Assembly or Legislative Assembly.

As to Casual 43. In case a vacancy in the Representation in the House of Com-
Vacancies. mons of any Electoral District happens before the Meeting of the Parlia-

ment, or after the Meeting of the Parliament before Provision is made
by the Parliament in this behalf, the Provisions of the last foregoing
Section of this Act shall extend and apply to the issuing and returning
of a Writ in respect of such vacant District.

As to Election 44. The House of Commons, on its first assembling after a general
of Speaker of

ouse of Election, shall proceed with all practicable speed to elect One of its
Commons. Members to be Speaker.

As to filling 45. In case of a Vacancy happening in the Office of Speaker, by
up Vacancy
i Office of Death, Resignation or otherwise, the House of Commons shall with all
Speaker. practicable Speed, proceed to elect another of its Member to be Speaker.

Speaker to 46. The Speaker shall preside at all meetings of the House of Com-
preside.

Provision 47. Until the Parliament of Canada otherwise provides, in case of the
absce of Absence, for any Reason, of the Speaker from the Chair of the House of
Speaker. Commons for a period of Forty-eight Consecutive Hours, the House may

elect another of its Members to act as Speaker, and the Member so
elected shall, during the Continuance of such Absence of the Speaker,
have and execute all the Powers, Privileges and Duties of Speaker.

Quorum of 48. The Presence of at least Twenty Members of the House of
House Commons shall be necessary to constitute a Meeting of the House for the

Exercise of its Powers; and for that Purpose the Speaker shall be reckoned
as a Member.

Voting in 49. Questions arising in the House of Commons shall be decided by
House of a Majority of Voices other than that of the Speaker, and when the Voices
Commons.

are equal, but not otherwise, the Speaker shall have a Vote.

Duration of 50. Every House of Commons shall continue for Five Years from
House of
Commons. the day of the return of the Writs for choosing the House (subject to be

sooner dissolved by the Governor-General), and no longer.

Decennial 51. On the completion of the Census in the Year one thousand eight
Readjust-
ment of hundred and seventy-one, and of each subsequent decennial Census, the
Representation. Representation of the Four Provinces shall be readjusted by such Author-

ity, in such a manner, and from such time as the Parliament of Canada
from Time to Time provides, subject and according to the following
Rules:-

(1)- Quebec shall have the fixed Number of Sixty-five Members;
(2) There shall be assigned to each of the other Provinces such a

number of Members as will bear the same Proportion to the
Number of its Population (ascertained at such Census) as the



85

Number Sixty-five bears to the Number of the Population of
Quebec (so ascertained);

(3) In the Computation of the Number of Members for a Province,
a fractional Part not exceeding One-half of the whole number
requisite for entitling the Province to a Member shall be dis-
regarded; but a fractional Part exceeding One-half of that number
shall be equivalent to the whole number;

(4) On any such Readjustment the Number of Members for a Prov-
ince shall not be reduced unless the Proportion which the number
of the Population of the Province bore to the Number of the
aggregate population of Canada at the then last preceding Read-
justment of the Number of Members for the Province is ascer-
tained at the then latest Census to be diminished by One-
twentieth Part or upwards;

(5) Such Readjustment shall not take effect until the Termination
of the then existing Parliament.

52. The Number of Members of the House of Commons may be Increase of

from Time to Time increased by the Parliament of Canada, provided the number of
House of

proportionate Representation of the Provinces prescribed by this Act is Cmons.
not thereby disturbed.

MONEY VoTEs; RoYAL ASSENT

53. Bills for appropriating any part of the Public Revenue, or for Appropria-

imposing any Tax or Impost, shall originate in the House of Commons. tion and
Tax Bills.

54. It shall not be lawful for the House of Commons to adopt or Recommenda-
pass any Vote, Resolution, Address, or Bill for the appropriation of any tion of money

Part of the Public Revenue, or of any Tax or Impost, to any purpose, votes.

that has not been first recommended to that House by Message of the
Governor-General in the Session in which such Vote, Resolution, Address,
or Bill is proposed.

55. Where a Bill passed by the Houses of Parliament is presented to Royal assent

the Governor-General for the Queen's Assent, he shall declare, according to Bills, &c.
to his discretion, but subject to the Provisions of this Act and to Her
Majesty's Instructions, either that he assents thereto in the Queen's Name,
or that he withholds the Queen's Assent, or that he reserves the Bill for
the Signification of the Queen's Pleasure.

56. Where the Governor-General assents to a Bill in the Queen's Disallowance

Name, he shall by the first convenient Opportunity send an authentic by Order in
Council of

Copy of the Act to One of Her Majesty's Principal Secretaries of State, Act assented
and if the Queen in Council within Two Years after receipt thereof by to by

the Secretary of State thinks fit to disallow the Act, such Disallowance Governor-

(with a certificate of the Secretary of State of the Day on which the Act General.

was received by him) being signified by the Governor-General, by speech
or Message to each of the Houses of the Parliament or by Proclamation,
shall annul the Act from and after the Day of such Signification.

57. A bill reserved for the Signification of the Queen's Pleasure shall Signification
not have any Force unless and until within Two Years from the day on of Queen's

pleasure on
which it was presented to the Governor-General for the Queen's Assent, Bill reserved.
the Governor-General signifies, by Speech or Message to each of the
Houses of the Parliament or by Proclamation, that it has received the
assent of the Queen in Council.
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An Entry of every such Speech, Message, or Proclamation shall be
made in the Journal of each House, and a Duplicate thereof duly attested
shall be delivered to the proper officer to be kept among the Records of
Canada.

V. PROVINCIAL CONSTITUTIONS

EXECUTVE POWER
Appointment 58. For each Province, there shall be an Officer, styled the Lieutenant-
of Lieutenant- Governor, appointed by the Governor-General in Council by Instrument
Governors of
Provinces. under the Great Seal of Canada.

Tenure of office 59. A Lieutenant-Governor shall hold Office during the Pleasure of
of Lieutenant- the Governor-General; but any Lieutenant-Governor appointed after the
Governor.

commencement of the First Session of the Parliament of Canada shall not
be removable within Five Years from his Appointment, except for cause
assigned, which shall be communicated to him in Writing within One
Month after the Order for his Removal is made, and shall be communi-
cated by Message to the Senate and to the House of Commons within
One Week thereafter if the Parliament is then sitting, and if not then,
within One Week after the Commencement of the next Session of the
Parliament.

Salaries of 60. The Salaries of the Lieutenant-Governors shall be fixed and pro-
Lieutenant- vided by the Parliament of Canada.
Governors.

Oaths, &c. of 61. Every Lieutenant-Governor shall, before assuming the Duties of
Lieutenant- his office, make and subscribe before the Governor-General or some
Governor.

G Person authorized by him, Oaths of Allegiance and Office similar to those
taken by the Governor-General.

Application 62. The Provisions of this Act referring to the Lieutenant-Governor
of provisions extend and apply to the Lieutenant-Governor for the Time being of each
referring to Province or other the Chief Executive Officer or Administrator for theLieutenant-
Governor. Time being carrying on the Government of the Province, by whatever

Title he is designated.

Appointment 63. The Executive Council of Ontario and Quebec shall be composed
of Executive of such Persons as the Lieutenant-Governor from Time to Time thinks
Officers for
Ontario fit, and in the first instance of the following Officers, namely, the Attorney-
and Quebec. General, the Secretary and Registrar of the Province, the Treasurer of the

Province, the Commissioner of Crown Lands, and the Commissioner of
Agriculture and Public Works, within Quebec, the Speaker of the Legisla-
tive Council and the Solicitor-General.

Executive 64. The Constitution of the Executive Authority in each of the Prov-
Governmentti inces of Nova Scotia and New Brunswick shall, subject to the Provisions
of Nova Scotia
and New of this Act, continue as it exists at the Union, until altered under the
Brunswick. Authority of this Act.

Powers to be 65. All Powers, Authorities, and Functions which under any Act of
exercised by the Parliament of Great Britain, or of the Parliament of the United
Luenant- Kingdom of Great Britain and Ireland, or of the Legislature of Upper
of Ontario Canada, Lower Canada, or Canada, were or are before or at the Union
or Quebec vested in or exercisable by the respective Governors or Lieutenant-
with advice Governors of those Provinces, with the Advice, or with the Advice andor alone.

Consent, of the respective Executive Councils thereof, or in conjunction
with those Councils or with any Number of Members thereof, or by those
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Governors or Lieutenant-Governors individually, shall, as far as the
same are capable of being exercised after the Union in relation to the
Government of Ontario and Quebec respectively, be vested in and shall
or may be exercised by the Lieutenant-Governor of Ontario and Quebec
respectively, with the Advice or with the Advice and consent of, or in
conjunction with the respective Executive Councils or any members
thereof, or by the Lieutenant-Governor individually, as the case requires,
subject nevertheless (except with respect to such as exist under Acts of
the Parliament of Great Britain, or of the Parliament of the United
Kingdom of Great Britain and Ireland), to be abolished or altered by
the respective Legislatures of Ontario and Quebec.

66. The Provisions of this Act referring to the Lieutenant-Governor Application
in Council shall be construed as referring to the Lieutenant-Governor of of provisions

ilreferring tothe Province acting by and with the advice of the Executive Council Lieutenant-
thereof. Governor

in Council.

67. The Governor-General in Council may from Time to Time appoint Administration
an Administrator to execute the Office and Functions of Lieutenant- in absence,

etc., of
Governor during his Absence, Illness, or other inability. Lieutenant-

Governor.

68. Unless and until the Executive Government of any Province seats of
otherwise directs with respect to that Province, the Seats of Government Provincial
of the Provinces shall be as follows, namely,-of Ontario, the City of Governments.

Toronto; of Quebec, the City of Quebec; of Nova Scotia, the City of
Halifax; and of New Brunswick, the City of Fredericton.

LEGISLATIVE POWER

1. Ontario

69. There shall be a Legislature for Ontario, consisting of the Lieu- Legislature
tenant-Governor and of One House, styled the Legislative Assembly of for Ontario.

Ontario.

70. The Legislative Assembly of Ontario shall be composed of Electoral
Eighty-two Members, to be elected to represent the Eighty-two Electoral Districts.

Districts set forth in the First Schedule to this Act.

2. Quebec

71. There shall be a Legislature for Quebec, consisting of the Lieu- Legislature
tenant-Governor and of Two Houses, styled the Legislative Council of for Quebec.
Quebec and the Legislative Assembly of Quebec.

72. The Legislative Council of Quebec shall be composed of Twenty- Constitution of
the ieuenan-Goerno intheLegislative

four Members, to be appointed by the Lieutenant-Governor in the Council.

Queen's Name by Instrument under the Great Seal of Quebec, one being
appointed to represent each of the Twenty-four Electoral Divisions of
Lower Canada in this Act referred to, and each holding Office for the
Term of his life, unless the Legislature of Quebec otherwise provides
under the Provisions of this Act.

73. The Qualifications of the Leigslative Councillors of Quebec shall Qualification of
be the same as those of the Senators for Quebec. Legislative

Councillors.

74. The Place of a Legislative Councillor of Quebec shall become Resignation,
vacant in the Cases, mutatis mutandis, in which the Place of Senator Disqualifica-

becomes vacant. tions, &c.
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Vacancies. 75. When a Vacancy happens in the Legislative Council of Quebec
by Resignation, Death or otherwise, the Lieutenant-Governor, in the
Queen's Name, by Instrument under the Great Seal of Quebec, shall
appoint a fit and qualified Person to fill the Vacancy.

Questions as to 76. If any Question arises respecting the Qualification of a Legisla-
Vacancies, &C. tive Councillor of Quebec, or a vacancy in the Legislative Council of

Quebec, the same shall be heard and determined by the Legislative Council.

Speaker of 77. The Lieutenant-Governor may, from Time to Time, by Instru-
Legislative ment under the Great Seal of Quebec, appoint a Member of the Legisla-
Council.

tive Council of Quebec to be Speaker thereof, and may remove him and
appoint another in his Stead.

Quorum of 78. Until the Legislature of Quebec otherwise provides, the Presence
Legislative of at least Ten Members of the Legislative Council, including the Speaker,
Council.

shall be necessary to constitute a Meeting for the Exercise of its Powers.

Voting in 79. Questions arising in the Legislative Council of Quebec shall be
Legislative decided by a Majority of Voices, and the Speaker shall in all cases have
Council.

a Vote, and when the Voices are equal, the Decision shall be deemed to
be in the negative.

Constitution of 80. The Legislative Assembly of Quebec shall be composed of Sixty-
Legislative five Members, to be elected to represent the Sixty-five Electoral Divi-
of Quebec. sions or Districts of Lower Canada in this Act referred to, subject to

Alteration thereof by the Legislature of Quebec; Provided that it shall
not be lawful to present to the Lieutenant-Governor of Quebec for Assent
any Bill for altering the Limits of any of the Electoral Divisions or Dis-
tricts mentioned in the Second Schedule to this Act, unless the Second
and Third Readings of such Bill have been passed in the Legislative
Assembly with the Concurrence of the Majority of the Members repre-
senting all those Electoral Divisions or Districts, and the Assent shall not
be given to such Bill unless an Address has been presented by the Legis-
lative Assembly to the Lieutenant-Governor, stating that it has been so
passed.

3. Ontario and Quebec

First Session 81. The Legislatures of Ontario and Quebec respectively shall be
of Legisla- called together not later than Six Months after the Union.
tures.

Summoning of 82. The Lieutenant-Governor of Ontario and of Quebec shall, from
Legislative time to time, in the Queen's Name, by Instrument under the Great Seal
Assemblies, of the Province, summon and call together the Legislative Assembly of

the Province.

Restriction 83. Until the Legislature of Ontario or of Quebec otherwise provides,
on election a Person accepting or holding in Ontario or in Quebec, any Office, Com-
of holders
of offices. mission or Employment, permanent or temporary, at the nomination of

the Lieutenant-Governor, to which an annual Salary, or any Fee, Allow-
ance, Emolument or profit of any kind or Amount whatever from the
Province is attached, shall not be eligible as a Member of the Legislative
Assembly of the respective Province, nor shall he sit or vote as such; but
nothing in this Section shall make ineligible any Person being a member
of the Executive Council of the respective Province, or holding any of the
following offices, that is to say, the offices of Attorney-General, Secretary
and Registrar of the Province, Treasurer of the Province, Commissioner
of Crown Lands, and Commissioner of Agriculture and Public Works, and
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in Quebec, Solicitor-General, or shall disqualify him to sit or vote in the
House for which he is elected, provided he is elected while holding such
office.

84. Until the Legislatures of Ontario and Quebec respectively other- Continne
wise provide, all Laws which at the Union are in force in those Provinces of existing
respectively, relative to the following matters or any of them, namely,- election laws.

the Qualifications and Disqualifioations of Persons to be elected or to sit
or vote as Members of the Assembly of Canada, the Qualifications or
Disqualifications of Voters, the Oaths to be taken by Voters, the Return-
ing Officers, their Powers and Duties, the Proceedings at Elections, the
Periods during which such Elections may be continued, and the trial of
Controverted Elections and the Proceedings incident thereto, the vacating
of the Seats of Members, and the issuing and execution of new Writs in
case of Seats vacated otherwise than by Dissolution, shall respectively
apply to Elections of Members to serve in the respective Legislative
Assemblies of Ontario and Quebec.

Provided that until the Legislature of Ontario otherwise provides, at
any Election for a member of the Legislative Assembly of Ontario for
the District of Algoma, in addition to Persons qualified by the Law of the
Province of Canada to vote, every male British Subject aged Twenty-one
Years or upwards, being a Householder, shall have a Vote.

85. Every Legislative Assembly of Ontario and every Legislative Duration of

Assembly of Quebec shall continue for Four Years from the Day of the Legislative

Return of the Writs for Choosing the same (subject, nevertheless, to
either the Legislative Assembly of Ontario or the Legislative Assembly
of Quebec being sooner dissolved by the Lieutenant-Governor of the
Province), and no longer.

86. There shall be a Session of the Legislature of Ontario and of Yearly
that of Quebec, once at least in every Year, so that Twelve Months shall session of

not intervene between the last Sitting of the Legislature in each Province Legislature.

in one Session and its first Sitting in the next Session.

87. The following Provisions of this Act respecting the House of Speaker,
Commons of Canada, shall extend and apply to the Legislative Assemblies quorum, &c.
of Ontario and Quebec, that is to say,-the Provisions relating to the
Election of a Speaker originally and on Vacancies, the Duties of the
Speaker, the Absence of the Speaker, the Quorum, and the Mode of
Voting, as if those Provisions were here re-enacted and made applicable
in terms to each such Legislative Assembly.

4. Nova Scotia and New Brunswick

88. The Constitution of the Legislature of each of the Provinces of Constitutions
Nova Scotia and New Brunswick shall, subject to the Provisions of this of Legislatures

of Nova
Act, continue as it exists at the Union until altered under the Authority Scotia and

of this Act; and the House of Assembly of New Brunswick existing at New

the passage of this Act shall, unless sooner dissolved, continue for the Brunswick.

period for which it was elected.

5. Ontario, Quebec and Nova Scotia

89. Each of the Lieutenant-Governors of Ontario, Quebec, and Nova First

Scotia, shall cause Writs to be issued for the first Election of Members elections.

of the Legislative Assembly thereof in such Form and by such Person as
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he thinks fit, and at such Time and addressed to such Returning Officer as
the Governor-General directs, and so that the first Election of a Member
of the Assembly for any Electoral District or any Subdivision thereof shall
be held at the same Time and at the same Places as the Election for a
Member to serve in the House of Commons of Canada for that Electoral
District.

6. The Four Provinces

Application to 90. The following Provisions .of this Act respecting the Parliament of
Legislatures Canada, namely,-the Provisions relating to Appropriation and Tax Bills,
ofsprtions the Recommendation of Money Votes, the Assent to Bills, the Disallow-
money, ance of Acts and the Signification of Pleasure on Bills reserved,--shall
votes, ac. extend and apply to the Legislatures of the several Provinces as if those

Provisions were here re-enacted and made applicable in Terms to the
respective Provinces and the Legislatures thereof, with the Substitution
of the Lieutenant-Governor of the Province for the Governor-General, of
the Governor-General for the Queen, and for a Secretary of State, of One
Year for Two Years, and of the Province for Canada.

VI. DISTRIBUTION OF LEGISLATIVE POWERS

POWERS OF THE PARLIAMENT

Legislative 91. It shall be lawful for the Queen, by and with the Advice and

Paritof Consent of the Senate and House of Commons, to make Laws for the
of Canada. Peace, Order and Good Government of Canada in relation to all Matters

not coming within the Classes of Subjects by this Act assigned exclusively
to the Legislatures of the Provinces; and for greater certainty, but not so
as to restrict the Generality of the foregoing Terms of this Section, it is
hereby declAzd that (notwithstanding anything in this Act) the exclu-
sive Legislative Authority of the Parliament of Canada extends to all
Matters coming within the Classes of Subjects next hereinafter enumer-
ated, that is to say:-

1. The Public Debt and Property.
2. The Regulation of Trade and Commerce.
3. The Raising of Money by any Mode or System of Taxation.
4. The Borrowing of Money on the Public Credit.
5. Postal Service.
6. The Census and Statistics.
7. Militia, Military and Naval Service and Defence.
8. The fixing of and providing for the Salaries and Allowances of

Civil and other Officers of the Government of Canada.
9. Beacons, Buoys, Lighthouses and Sable Island.

10. Navigation and Shipping.
11. Quarantine and the Establishment and Maintenance of Marine

Hospitals.
12. Sea Coast and Inland Fisheries.
13. Ferries between a Province and any British or Foreign Country,

or between Two Provinces.
14. Currency and Coinage.
15. Banking, Incorporation of Banks and the Issue of Paper Money.
16. Savings Banks.
17. Weights and Measures.
18. Bills of Exchange and Promissory Notes.
19. Interest.
20. Legal Tender.
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21. Bankruptcy and Insolvency.
22. Patents of Invention and Discovery.
23. Copyrights.
24. Indians and Lands reserved for the Indians.
25. Naturalization and Aliens.
26. Marriage and Divorce.
27. The Criminal Law, except the Constitution of the Courts of

Criminal Jurisdiction, but including the Procedure in Criminal
Matters.

28. The Establishment, Maintenance and Management of Peni-
tentiaries.

29. Such Classes of Subjects as are expressly excepted in the Enu-
meration of the Classes of Subjects by this Act assigned exclu-
sively to the Legislatures of the Provinces.

And any Matter coming within any of the Classes of Subjects
enumerated in this Section shall not be deemed to come within the Clas>
of Matters of a local or Private Nature comprised in the Enumeration
of the Classes of Subjects by this Act assigned exclusively to the Legisla-
tures of the Provinces.

EXCLUSIVE POWERS OF PRovINCIAL LEoIsLATuREs

92. In each Province the Legislature may exclusively make Laws in Subjects of
relation to Matters coming within the Classes ,of Subjects next hereinafter exclusive

Provincial
enumerated; that is to say:- Legislation.

1. The Amendment from Time to Time, notwithstanding anything
in this Act, of the Constitution of the Province, except as regards
the Office of Lieutenant-Governor.

2. Direct Taxation within the Province in order to the raising of a
Revenue for Provincial Purposes.

3. The Borrowing of Money on the sole Credit of the Province.
4. The Establishment and Tenure of Provincial Offices, and the

Appointment and Payment of Provincial Officers.
5. The Management and Sale of the Public Lands belonging to the

Province, and of the Timber and Wood thereon.
6. The Establishment, Maintenance, and Management of Public and

Reformatory Prisons in and for the Province.
7. The Establishment, Maintenance, and Management of Hospitals,

Asylums, Charities and Eleemosynary Institutions in and for the
Province, other than Marine Hospitals.

8. Municipal Institutions in the Province.
9. Shop, Saloon, Tavern, Auctioneer, and other Licenses, in order to

the raising of a Revenue for Provincial, Local, or Municipal
Purposes

10. Local Works and Undertakings, other than such as are of the
following Classes,-
(a) Lines of Steam or other Ships, Railways, Canals, Telegraphs,

and other Works and Undertakings, connecting the Province
with any other or others of the Provinces, or extending
beyond the Limits of the Province:

(b) Lines of Steamships between the Province and any British
or Foreign Country:

(c) Such Works as, although wholly situate within the Province,
are before or after their Execution declared by the Parlia-
ment of Canada to be for the general Advantage of Canada
or for the Advantage of Two or more of the Provinces.
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11. The Incorporation of Companies with Provincial Objects.
12. The Solemnization of Marriage in the Province.
13. Property and Civil Rights in the Province.
14. The Administration of Justice in the Province, including the

Constitution, Maintenance, and Organization of Provincial Courts,
both of Civil and of Criminal Jurisdiction, and including Pro-
cedure in Civil Matters in those Courts.

15. The Imposition of Punishment by Fine, Penalty, or Imprisonment
for enforcing any Law of the Province made in relation to any
Matter coming within any of the Classes of subjects enumerated
in this Section.

16. Generally all matters of a merely local or private nature in the
Province.

EDUCATION

Legislation 93. In and for each Province the Legislature may exclusively make
respecting Laws in relation to Education, subject and according to the following
education.

Provisions:-

(1) Nothing in any such Law shall prejudicially affect any Right or
Privilege with respect to Denominational Schools which any
Class of Persons have by law in the Province at the Union;

(2) All the Powers, Privileges, and Duties at the Union by Law
conferred and imposed in Upper Canada on the Separate Schools
and School Trustees of the Queen's Roman Catholic Subjects,
shall be and the same are hereby extended to the Dissentient
Schools of the Queen's Protestant and Roman Catholic Subjects
in Quebec;

(3) Where in any Province a System of Separate or Dissentient
Schools exists by Law at the Union or is thereafter established
by the Legislature of the Province, an Appeal shall lie to the
Governor-General in Council from any Act or Decision of any
Provincial Authority affecting any Right or Privilege of the
Protestant or Roman Catholic Minority of the Queen's Subjects
in relation to Education;

(4) In case any such Provincial Law as from Time to Time seems to
the Governor-General in Council requisite for the due Execution of
the Provisions of this Section is not made, or in case any Decision
of the Governor-General in Council on any Appeal under this
Section is not duly executed by the proper Provincial Authority
in that behalf, then and in every such case, and as far only as the
circumstances of each case require, the Parliament of Canada
may make remedial Laws for the due Execution of the Pro-
visions of this Section, and of any Decision of the Governor-
General in Council under this Section.

UNIFORMITY OF LAWS IN ONTARIO, NOVA SCOTIA AND NEW BRuNSwIcK

Legislation for 94. Notwithstanding anything in this Act, the Parliament of Canada
uniformity
of laws in three may make Provision for the Uniformity of all or any of the Laws relative
Provinces. to Property and Civil Rights in Ontario, Nova Scotia and New Brunswick,

and of the Procedure of all or any of the Courts in those Three Provinces,
and from and after the passing of any Act in that behalf, the Power of
the Parliament of Canada to make Laws in relation to any matter com-
prised in any such Act, shall, notwithstanding anything in this Act, be



93

unrestricted; but any Act of the Parliament of Canada making Provision
for such Uniformity, shall not have effect in any Province unless and
until it is adopted and enacted as Law by the Legislature thereof.

AGRICULTURE AND IMMIGRATION

95. In each Province the Legislature may make Laws in relation to Concurrent
Agriculture in the Province, and to Immigration into the Province; and powers of

it is hereby declared that the Parliament of Canada may from Time to nesltin

Time make Laws in relation to Agriculture in all or any of the Provinces, agriculture, &c.
and to Immigration into all or any of the Provinces, and any Law of the
Legislature of a Province, relative to Agriculture or to Immigration, shall
have effect in and for the Province as long and as far only as it is not
repugnant to any Act of the Parliament of Canada.

VII. JUDICATURE

96. The Governor-General shall appoint the Judges of the Superior, Appointment
District and County Courts in each Province, except those of the Courts of Judges.

of Probate in Nova Scotia and New Brunswick.

97. Until the Laws relative to Property and Civil Rights in Ontario, Selection of
Nova Scotia and New Brunswick, and the Procedure of the Courts in Judges in

those Provinces, are made uniform, the Judges of the Courts of those Ontario, &c.

Provinces appointed by the Governor-General shall be selected from the
respective Bars of those Provinces.

98. The Judges of the Courts of Quebec shall be selected from the selection
Bar of that Province. of Judges

in Quebec.

99. The Judges of the Superior Courts shall hold office during good Tenure of

behaviour, but shall be removable by the Governor-General on Address office of Judges

of the Senate and House of Commons. oSuperior

100. The Salaries, Allowances and Pensions of the Judges of the Salaries, &c.,
Superior, District and County Courts (except the Courts of Probate in of Judges.

Nova Scotia and New Brunswick) and of the Admiralty Courts in cases
where the Judges thereof are for the time being paid by Salary, shall be
fixed and provided by the Parliament of Canada.

101. The Parliament of Canada may, notwithstanding anything in General Court

this Act, from Time to Time, provide for the Constitution, Maintenance of Appeal, &c.

and Organization of a General Court of Appeal for Canada, and for the
Establishment of any additional Courts for the better Administration of
the Laws of Canada.

VIII. REVENUES; DEBTS; ASSETS; TAXATION

102. All Duties and Revenues over which the respective Legisla- Creation of
tures of Canada, Nova Scotia and New Brunswick before and at the Consolidated

Union, had and have power of Appropriation, except such Portions thereof Revenue Fund

as are by this Act reserved to the respective Legislatures of the Provinces,
or are raised by them in accordance with the special Powers conferred on
them by this Act, shall form One Consolidated Revenue Fund, to be
appropriated for the Public Service of Canada in the manner and subject
to the charges in this Act provided.
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Expenses of 103. The Consolidated Revenue Fund of Canada shall be per-
collection, &c. manently charged with the Costs, Charges and Expenses incident to the

Collection, Management, and Receipt thereof, and the same shall form
the First Charge thereon, subject to be reviewed and audited in such
Manner as shall be ordered by the Governor-General in Council until the
Parliament otherwise provides.

Interest of 104. The Annual Interest of the Public Debts of the several Prov-
Provincial inces of Canada, Nova Scotia, and New Brunswick at the Union shall
public debts. form the Second Charge on the Consolidated Revenue Fund of Canada.

Salary of 105. Unless altered by the Parliament of Canada. the Salary of the
Governor- Governor-General shall be Ten Thousand Pounds Sterling Money of the

United Kingdom of Great Britain and Ireland, payable out of the Con-
solidated Revenue Fund of Canada, and the same shall form the Third
Charge thereon.

Appropriation 106. Subject to the several Payments by this Act charged on the
from time to Consolidated Revenue Fund of Canada, the same shall be appropriated
tune, by the Parliament of Canada for the Public Service.

Transfer of 107. All Stocks, Cash, Bankers' Balances, and Securities for Money
stocks, &c. belonging to each province at the Time of the Union, except as in this

Act mentioned, shall be the Property of Canada, and shall be taken in
Reduction of the amount of the Respective Debts of the Provinces at
the Union.

Transfer of 108. The Public Works and Property of each Province enumerated
propety ~ in the Third Schedule to this Act shall be the Property of Canada.

Property in 109. All Lands, Mines, Minerals, and Royalties belonging to the
lands, Mines, several Provinces of Canada, Nova Scotia and New Brunswick at the

Union, and all sums then due or payable for such Lands, Mines, Minerals,
or Royalties, shall belong to the several Provinces of Ontario, Quebec,
Nova Scotia and New Brunswick in which the same are situate or arise,
subject to any Trusts existing in respect thereof, and to any interest
other than that of the Province in the same.

Assets con- 110. All Assets connected with such Portions of the Public Debt
nected with of each Province as are assumed by that Province shall belong to thatProvincial
debts. Province.

Canada to 111. Canada shall be liable for the Debts and Liabilities of each
be liable for Province existing at the Union.Provincial
debts. 112. Ontario and Quebec conjointly shall be liable to Canada for
Debts of the amount (if any) by which the Debt of the Province of Canada
Ontario and exceeds at the Union Sixty-two million five hundred thousand Dollars,Quebec. and shall be charged with Interest at the Rate of Five per centum per

annum thereon.

Assets of 113. The Assets enumerated in the Fourth Schedule to this Act,
Ontario and belonging at the Union to the Province of Canada, shall be the PropertyQuebec. of Ontario and Quebec conjointly.

Debt of 114. Nova Scotia shall be liable to Canada for the Amount (if any)Nova Scotia. by which its Public Debt exceeds at the Union Eight million Dollars,
and shall be charged with Interest at the rate of Five per centum per
annum thereon.
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115. New Brunswick shall be liable to Canada for the Amount (if Debt of New
any) by which its Public Debt exceeds at the Union Seven Million Brunswick.

Dollars, and shall be charged with Interest at the rate of Five per centum
per annum thereon.

116. In case the Public Debts of Nova Scotia and New Brunswick Payment of
do not at the Union amount to Eight million and Seven million Dollars interest to

Nova Scotia
respectively, they shall respectively receive, by half-yearly Payments in and New
advance from the Government of Canada, Interest at Five per centum, Brunswick.
per annum on the difference between the actual Amounts of their respec-
tive Debts 'and such stipulated Amounts.

117. The several Provinces shall retain all their respective Public Provincial
Property not otherwise disposed of in this Act, subject to the Right of public
Canada to assume -any Lands or Public Property required for Fortifica- property.

tions or for the Defence of the country.

118. The following sums shall be paid yearly by Canada to the Grants to
several Provinces for the support of their Governments and Legisla- Provinces.
tures:-

DoiiAns
Ontario.. ....... Eighty thousand.
Quebec.. .................. .. Seventy thousand.
Nova Scotia.. .................. Sixty thousand.
New Brunswick.. ................ Fifty thousand.

Two hundred and Sixty thousand;

and an annual Grant in aid of each Province shall be made, equal to
Eighty cents per Head, of the Population as ascertained by the Census of
One thousand eight hundred and sixty-one, and in the case of Nova
Scotia and New Brunswick, by each subsequent Decennial Census until
the Population of each of those two Provinces amounts to Four hundred
thousand Souls, at which Rate such Grant shall thereafter remain. Such
Grant shall be in full Settlement of all future demands on Canada, and
shall be paid half-yearly in advance to each Province; but the Govern-
ment of Canada shall deduct from such Grants, as against any Province,
all sums chargeable as Interest on the Public Debt of that Province in
excess of the several amounts stipulated in this Act.

119. New Brunswick shall receive, by half-yearly Payments in Further grant
advance from Canada, for the Period of Ten Years from the Union, an to New
additional Allowance of Sixty-three thousand Dollars per annum; but as B
long as the Public Debt of that Province remains under Seven million
Dollars, a deduction equal to the Interest at five per centum per annum
on such Deficiency shall be made from that Allowance of Sixty-three
thousand Dollars.

120. All payments to be made under this Act, or in discharge of Form of
Liabilities created under any Act of the Provinces of Canada, Nova Payments.

Scotia and New Brunswick, respectively, and assumed by Canada, shall
until the Parliament of Canada otherwise directs, be made in such Form
and Manner as may from Time to Time be ordered by the Governor-
General in Council.

71054-29A
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Canadian 121. All Articles of the Growth, Produce, or Manufacture of any one
manufac- of the Provinces shall, from and after the Union, be admitted free into

each of the other Provinces.

Continuance 122. The Customs and Excise Laws of each Province shall, subject
of customs to the Provisions of this Act, continue in force until altered by the Parlia-
and excise laws.

ment of Canada.

Exportation 123. Where Custom Duties are, at the Union, leviable on any Goods,
and importa- Wares or Merchandises in any Two Provinces, those Goods, Wares and
tion as
between two Merchandises may, from and after the Union, be imported from one of
provinces. those Provinces into the other of them, on Proof of Payment of the

Customs Duty leviable thereon in the Province of Exportation, and on
payment of such further amount (if any) of Customs duty as is leviable
thereon in the Province of Importation.

Lumber dues 124. Nothing in this Act shall affect the right of New Brunswick to
in New levy the Lumber Dues provided in Chapter Fifteen of Title Three of the
Brunswick. Revised Statutes of New Brunswick, or in any Act amending that Act

before or after the Union, and not increasing the Amount of such Dues;
but the Lumber of any of the Provinces other than New Brunswick shall
not be subject to such Dues.

Exemption 125. No lands or Property belonging to Canada or any Province
of public
lands, &c. shall be liable to Taxation.
in New
Provincial 126. Such Portions of the Duties and Revenues over which the
consolidated respective Legislatures of Canada, Nova Scotia and New Brunswick had
revenue fund. before the Union, Power of Appropriation, as are by this Act reserved to

the respective Governments or Legislatures of the Provinces, and all
Duties and Revenues raised by them in accordance with the Special
Powers conferred upon them by this Act, shall in each Province form One
Consolidated Revenue Fund to be appropriated for the Public Service of
the Province.

IX. MISCELLANEOUS PROVISIONS

GENERAL

As to 127. If any Person, being at the passing of this Act, a Member of
Legislative the Legislative Council of Canada, Nova Scotia or New Brunswick, to
Councillors
of Proves whom a Place in the Senate is offered, does not within Thirty Days
becoming thereafter, by Writing under his Hand, addressed to the Governor-
Senators. General of the Province of Canada or to the Lieutenant-Governor of

Nova Scotia or New Brunswick (as the case may be), accept the same,
he shall be deemed to have declined the same; and any Person who,
being at the passing of this Act a Member of the Legislative Council of
Nova Scotia or New Brunswick, accepts a Place in the Senate, shall
thereby vacate his seat in such Legislative Council.

Oath of 128. Every Member of the Senate or House of Commons of Canada
allegiance, &c. shall, before taking his Seat therein, take and subscribe before the

Governor-General or some Person Authorized by him, and every Member
of a Legislative Council or Legislative Assembly of any Province shall,
before taking his Seat therein, take and subscribe before the Lieutenant-
Governor of the Province, or some Person authorized by him, the Oath
of Allegiance contained in the Fifth Schedule to this Act; and every
Member of the Senate of Canada and every Member of the Legislative
Council of Quebec shall also, before taking his Seat therein, take and
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subscribe before the Governor-General, or some Person authorized by
him, the Declaration of Qualification contained in the same Schedule.

129. Except as otherwise provided by this Act, all Laws in force Continuance

in Canada, Nova Scotia, or New Brunswick at the Union, and all Courts of xistig
laws, courts,

of Civil and Criminal Jurisdiction, and all Legal Commissions, Powers officers, &c.
and Authorities, and all Officers, Judicial, Administrative and Ministerial,
existing therein at the Union, shall continue, in Ontario, Quebec, Nova
Scotia, and New Brunswick, respectively, as if the Union had not been
made; subject nevertheless (except with respect to such as are enacted
by or exist under Acts of the Parliament of Great Britain or of the
Parliament of the United Kingdom of Great Britain and Ireland), to be
repealed, abolished, or altered by the Parliament of Canada, or by the
Legislature of the respective Province, according to the Authority of the
Parliament or of that Legislature under this Act.

130. Until the Parliament of Canada otherwise provides, all Officers Transfer of
of the several Provinces having Duties to discharge in relation to Matters officers to
other than those coming within the Classes of Subjects by this Act Canada.

assigned exclusively to the Legislatures of the Provinces, shall be Officers
of Canada, and shall continue to discharge the Duties of their respective
Officers, under the same Liabilities, Responsibilities and Penalties, as if
the Union had not been made.

131. Until the Parliament of Canada otherwise provides, the Appointment

Governor-General-in-Council may from Time to Time appoint such of new officers.

Officers as the Governor-General-in-Council deems necessary or proper
for the effectual Execution of this Act.

132. The Parliament and Government of Canada shall have all Treaty
Powers necessary or proper for performing the Obligations of Canada or obligations.

of any Province thereof, as Part of the British Empire, towards Foreign
Counties, arising under Treaties between the Empire and such Foreign
Countries.

133. Either the English or the French Language may be used by Use of
any Person in the Debates of the Houses of the Parliament of Canada English and

French
and of the Houses of the Legislature of Quebec; and both those languages languages.
shall be used in the respective Records and Journals of those Houses;
and either of those Languages may be used by any Person or in any
Pleading or Process in or issuing from any Court of Canada established
under this Act, and in or from all or any of the Courts of Quebec.

The Acts of the Parliament of Canada and of the Legislature of
Quebec shall be printed and published in both those Languages.

Ontario and Quebec

134. Until the Legislature of Ontario or of Quebec otherwise pro- Appointment
vides, the Lieutenant-Governors of Ontario and Quebec may each appoint of eecutive

under the Great Seal of the Province, the following Officers, to hold officers forOntario and
office during Pleasure, that is to say,-the Attorney-General, the Secretary Quebec.
and Registrar of the Province, the Treasurer of the Province, the Com-
missioner of Crown Lands and the Commissioner of Agriculture and
Public Works, and, in the case of Quebec, the Solicitor-General, and may,
by Order of the Lieutenant-Governor-in-Council from Time to Time
prescribe the Duties of those Officers and of the several Departments
over which they shall preside, or to which they shall belong, and of the

71054-29AJ
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Officers and Clerks thereof, and may also appoint other and additional
Officers to hold Office during Pleasure, and may from Time to Time
prescribe the duties of those Officers, and of the several Departments
over which they shall preside or to which they shall belong, and of the
Officers and Clerks thereof.

Powers, 135. Until the Legislature of Ontario or Quebec otherwise provides,
duties, &c. all Rights, Powers, Duties, Functions, Responsibilities, or Authorities at
of executive
officers. the passing of this Act vested in or imposed on the Attorney-General,

Solicitor-General, Secretary and Registrar of the Province of Canada,
Minister of Finance, Commissioner of Crown Lands, Commissioner of
Public Works and Minister of Agriculture and Receiver-General, by any
Law, Statute or Ordinance of Upper Canada, Lower Canada, or Canada,
and not repugnant to this Act, shall be vested in or imposed on any
officer to be appointed by the Lieutenant-Governor for the Discharge of
the same or any of them; and the Commissioner of Agriculture and Public
Works shall perform the Duties and Functions of the Office of Minister
of Agriculture at the passing of this Act imposed by the Law of the Prov-
ince of Canada, as well as those of the Commissioner of Public Works.

Great Seals. 136. Until altered by the Lieutenant-Governor-in-Council, the Great
Seals of Ontario and Quebec, respectively, shall be the same or of the
same Design, as those used in the Provinces of Upper Canada and Lower
Canada respectively before their Union as the Province of Canada.

Construction 137. The words " and from thence to the End of the then next
of temporary
Acts, ensuing Session of the Legislature," or words to the same effect used in

any temporary Act of the Province of Canada not expired before the
Union, shall be construed to extend and apply to the next Session of the
Parliament of Canada, if the subject-matter of the Act is within the
powers of the same as defined by this Act, or to the next Sessions of the
Legislatures of Ontario and Quebec respectively, if the subject-matter of
the Act is within the powers of the same as defined by this Act.

As to errors 138. From and after the Union, the use of the words " Upper
in names. Canada " instead of " Ontario," or " Lower Canada " instead of " Quebec,"

in any Deed, Writ, Process, Pleading, Document, Matter or Thing, shall
not invalidate the same.

As to issue 139. Any Proclamation under the Great Seal of the Province of
of Proclama- Canada, issued before the Union, to take effect at a time which is subse-
tions before
Union to quent to the Union, whether relating to that Province or to Upper
commence Canada, or to Lower Canada, and the several matters and things therein
after Union. proclaimed, shall be and continue of like force and effect as if the Union

had not been made.

As to issue 140. Any Proclamation which is authorized by any Act of the Legis-
of Proclama- lature of the Province of Canada, to be issued under the Great Seal of
tions after
Union. the Province of Canada, whether relating to that Province or to Upper

Canada, or to Lower Canada, and which is not issued before the Union,
may be issued by the Lieutenant-Governor of Ontario or of Quebec, as its
subject-matter requires, under the Great Seal thereof; and from and after
the issue of such Proclamation, the same and the several matters and
things therein proclaimed, shall be and continue of the like force and effect
in Ontario or Quebec as if the Union had not been made.
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141. The Penitentiary of the Province of Canada shall, until the Penitentiary.
Parliament of Canada otherwise provides, -be and continue the Penitentiary
of Ontario and of Quebec.

142. The Division and Adjustment of the Debts, Credits, Liabilities, Arbitration
Properties and Assets of Upper Canada and Lower Canada; shall be respecting
referred to the Arbitrament of Three Arbitrators, One chosen by the debts, &c.

Government of Ontario, One by the Government of Quebec, and One by
the Government of Canada; and the Selection of the Arbitrators shall
not be made until the Parliament of Canada and the Legislatures of
Ontario and Quebec have met; and the Arbitrator, chosen by the Govern-
ment of Canada shall not be a resident either in Ontario or in Quebec.

143. The Governor-General-in-Council may from Time to Time, Division of
order that such and so many of the Records, Books, and Documents of records.

the Province of Canada as he thinks fit shall be appropriated and
delivered either to Ontario or to Quebec; and the same shall henceforth
be the property of that Province; and any copy thereof or extract there-
from, duly certified by the officer having charge of the original thereof
shall be admitted as Evidence.

144. The Lieutenant-Governor of Quebec may from Time to Time, Constitution
by Proclamation under the Great Seal of the Province, to take effect of townships
from a day to be appointed therein, constitute Townships in those Parts in Quebec.

of the Province of Quebec in which Townships are not then already
constituted, and fix the Metes and Bounds thereof.

X. INTERCOLONIAL RAILWAY

145. Inasmuch as the Provinces of Canada, Nova Scotia, and New Duty of
Brunswick have joined in a Declaration that the Construction of the Government

and ParliamentIntercolonial Railway is essential to the Consolidation of the Union of in Canada to
British North America, and to the Assent thereto of Nova Scotia and make Railway
New Brunswick, and have consequently agreed that Provisions should be herein
made for its immediate construction by the Government of Canada; described.
Therefore, in order to give effect to that Agreement, it shall be the Duty
of the Government and Parliament of Canada to provide for the Com-
mencement, within Six months after the Union, of a Railway connecting
the River St. Lawrence with the City of Halifax in Nova Scotia, and for
the Construction thereof without Intermission, and the Completion
thereof with all practicable Speed.

XI. ADMISSION OF OTHER COLONIES

146. It shall be lawful for the Queen, by and with the Advice of Power to
Her Majesty's Most Honourable Privy Council, on Addresses from the admit New-

foundland,
Houses of the Parliament of Canada, and from the Houses of the respec- &c., into the
tive Legislatures of the Colonies or Provinces of Newfoundland, Prince Union.
Edward Island, and British Columbia, to admit those Colonies or Prov-
inces, or any of them, into the Union, and on Address from the Houses of
the Parliament of Canada, to admit Rupert's Land and the North-western
Territory, or either of them, into the Union, on such Terms and Conditions
in each Case as are in the Addresses expressed and as the Queen thinks
fit to approve, subject to the Provisions of this Act; and the Provisions of
any Order-in-Council in that Behalf shall have effect as if they had been
enacted by the Parliament of the United Kingdom of Great Britain and
Ireland.
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As to Repre- 147. In case of the Admission of Newfoundland and Prince Edward
sentation
of New- Island or either of them, each shall be entitled to a Representation, in the
foundland Senate of Canada, of Four Members, and (notwithstanding anything in
and Prince this Act) in case of the Admission of Newfoundland, the Normal Number
Edward Island
in Senate. of Senators shall be Seventy-six and their Maximum Number shall be

Eighty-two; but Prince Edward Island, when admitted, shall be deemed
to be comprised in the third of three Divisions into which Canada is, in
relation to the Constitution of the Senate, divided by this Act, and
accordingly, after the admission of Prince Edward Island, whether New-
foundland is admitted or not, the Representation of Nova Scotia and
New Brunswick in the Senate shall, as Vacancies occur, be reduced from
Twelve to Ten Members respectively, and the Representation of each of
those Provinces shall not be increased at any Time beyond Ten, except
under the Provisions of this Act, for the Appointment of Three or Six
additional Senators under the Direction of the Queen.

SCHEDULES

There are five schedules to the Act. They are not for
the present purposes material.

COMPARISON OF LONDON RESOLUTIONS WITH
THE TEXT OF THE BRITISH NORTH

LONDON AMERICA ACT
Res. 1866
No. 1 This Resolution pervades the whole Act. It enters into

the Preamble, and into-

(a) Sections 3-8 (being Part II, " Union of the prov-
inces as the Dominion);

(b) Sections 9-16 (being Part III, "Executive Power"
of the Dominion);

(c) Sections 17-57 (being Part IV, " Legislative Power"
of the Dominion);

(d) Sections 58-90 (being Part V, " Provincial Constitu-
tions," covering the Executive and Legislative
powers of the provinces);

(e) Sections 91-95 (being Part VI, " Distribution of
Legislative Powers," between the Dominion and
the provinces);

(f) Sections 96-101 (being Part VII, "Judicature,"
covering Dominion and provincial Courts;

(g) Sections 102-126 (being Part VIII, "Revenues,
Debts, Assets Taxation," partly as between the
Dominion and the Provinces);
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(h) Sections 127-144 (being Part IX, "Miscellaneous
Provisions," mostly relating to Ontario and
Quebec);

(i) Section 145 (being Part X, " Intercolonial Railway"
and

(j) Sections 146 and 147 (being Part XI, " Admission of
other colonies " into the Dominion).

As to the proviso of London Regulation No. 1, it will be
shewn that each of the three delegations of the three
provinces (Canada, Nova Scotia and New Brunswick)
which in 1867 entered Confederation was party to Regu-
lation No. 67 of the London Regulations, whereby the
Imperial Parliament was invoked to sanction by legisla-
tion " the principles adopted by this Conference," to wit,
that of London. The invoked sanction was given at the
instance of the British Government, which, as also shall
be shewn, participated with the delegates in the prepara-
tion of five preliminary drafts and a final Bill which latter
was enacted, without change, as the British North America
Act, 1867, whereafter that Act was reported by each of the
concerned delegations to its own provincial government
and legislature as having been secured in satisfactory
fulfilment of the trust committed to the delegation by its
particular province. Wherefore, it is submitted that,
assuming the facts to be as stated, the terms of the proviso
of Regulation No. 1 of the London Resolutions have
been performed.

No. 2 This Resolution, which, like Nos. 1 and 3, does not
differ from its equivalent of 1864 passed at the Quebec
Conference, is effectively executed by Sections 91 to 95,
inclusive (being Part VI, "Distribution of Legislative
Powers "), in so far as "system of government" is con-
cerned, and by sections 146 and 147, which provide for the
future admission of the other British North American
colonies. The grant of legislative power attracts by law
all incidentallf cessary executive power. Besides-not
to repeat the notes to Resolution No. 1-the Act erects
for Ontario and Quebec (the only confederating provinces
whose executive and legislative jurisdiction is founded,
because the Province of Canada was conquered territory,
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on a statutory basis), the necessary Legislature and Gov-
ernment to which all conferred or existent jurisdiction,
power, authority, privileges &c can attach. The legisla-
tures and governments of Nova Scotia and New Bruns-
wick being based on the common law Royal Prerogative,
continued into confederation. The Act provides no new
constitution for them. It merely detracts, in favour of the
Dominion, from their legislative power, thus causing them
to suffer an incidental and parallel loss of their ancient
executive power.

No. 3 See the preamble and refer to notes on Resolution No. 1.
No. 4 See section 9 as to the Sovereign and sections 10-14 as

to the representative of the sovereign.
No. 5 See section 15.
No. 6 See sections 17-20.
No. 7 See sections 21 and 22.
No. 8 See section 22.
No. 9 See section 147.
No. 10 See section 147.
No. 11 See section 146.
No. 12 See sections 23 (5), 24, 29 and 31 (1).
No. 13 See sections 23 and 27 (5).
No. 14 See section 33.
No. 15 There is a departure from the Resolution here. The

first Senators would, under the Resolution, have been
selected from the provincial legislative councils. Section
25 of the Act wiped out that requirement. This was done
at the suggestion of the delegates as appears from drafts
of the Bill made by the London Conference and from sub-
sequent Debates in New Brunswick, and otherwise.

No. 16 See section 34. The Resolution is varied in that, by
section 34. the Speaker of the Senate votes but has no
"casting vote." The section expresses the real intent. A
"casting vote " entails an equality produced by the holder
of the casting vote and his right to vote again to break the
deadlock.

No. 17 See section 22 (3).
No. 18 See section 37.
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No. 19

No. 20
No. 21
No. 22
No. 23
No. 24
No. 25

No. 26
No. 27
No. 28

Resolution No. 19 is not included in the Act. It was
clearly unnecessary in 1867, as general elections were to
come on at once.

See section 51 (5).

See section 51 (1), (2) and (4).

See section 51 (4).

See section 51 (3).

See section 52.

See section 41. This section adds to the subject matters
of Resolution No. 25 a provision relating to the qualifica-
tions of voters of the District of Algoma. The addition
was made at the instance of the Ontario delegation, whom
alone it would concern. See Pope, page 93.

See section 50.

See section 20.

See section 91 (wherein the resolution is adapted) and
section 92 (10). The following numbered "heads" of
Resolution No. 28 of the London Conference are identical
with an equivalent " head" in section 91 of the B.N.A.
Act, although not necessarily identically numbered: viz-
Resolutions numbered 1, 2, 4, 5, 10 to 13 and 15 to 30. As
to " head " No. 3, it is to be found, with the meaningless
word " all " dropped, in " head " 3 of section 91 of the
Act. " Head " No. 6 is one of the exceptions of section 92,
" head " 10, of the Act, and so also are " heads " 7, 8 and 9.
The misplaced reference in Resolution 28, " head " No. 8,
to the incorporation of telegraph companies is properly
dropped. Its special mention might have operated to
restrict the Dominion's power to incorporate generally.
" Head " 14 is part of "head " 11 of section 91 of the Act,
which adds the words "and the establishment and main-
tenance of Marine Hospitals." The added words reinforce
the the exception at the end of " head " No. 7 of section

92, which latter words, related to section 91, " head " 29,
of the Act, rendered unnecessary the abovementioned

addition to " head " 14. " Head " No. 32 of Resolution

No. 28 is, in the Act, an independent section-94-pref-
aced by a non obstante provision, to which, like such other
" heads " of Resolution No. 28 as are left set out in sec-
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tion 91, it is obviously entitled. " Head " No. 33 of Reso-
lution No. 28 is now to be found in section 101 of the Act,
which includes, also, Regulation No. 31. Section 101, as
well, has a non obstante clause. " Heads " Nos. 34 and 35
of the same Resolution are expanded into section 95 of
the Act, which section has no non obstante clause, for
the reason that both " agriculture " and " immigra-
tion," in their local as well as Dominion aspects, are within
Dominion jurisdiction, each province having concurrent
local jurisdiction unless the Dominion is in occupation of
the particular field of legislation at the time when the
province seeks to enact within it. "Head" No. 36 of
Resolution No. 28 is absorbed by the introductory words
of section 91 of the Act.

No. 29 Embodied in section 132.
No. 30 See section 18. The modus operandi is bettered, while

the intent of the Resolution is fully executed.
No. 31 Embodied in section 101, which includes also Regula-

tion 28, " head " 33.
No. 32 As to Courts and Judges this Resolution was dropped.

The Judges were bound by their office. As to officers of
the provinces the Resolution, redrafted, survives as section
130 of the Act.

No. 33 See section 100. The section varies the regulation by
excepting Probate Judge of Nova Scotia and (per Resolu-
tion No. 36), including Admiralty Judges.

No. 34 See section 97, redrafted.
No. 35 See section 98.
No. 36 This Resolution is included in section 100 with Reso-

lution No. 33.
No. 37 See section 99.
No. 38 See as to part section 58, and as to the remainder sec-

tion 59.
No. 39 See section 60, redrafted.
No. 40 This resolution was never intended to be enacted. It

could not have been so intended, because non-existent
provinces (Quebec and Ontario) could not have con-
structed governments and legislatures for themselves, nor,
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under the Resolution, could the Province of Canada, for
them. Further, only the Province of Canada had its
origin by statute. (Quebec Act, 1774). Nova Scotia and
New Brunswick had their origin in the Royal prerogative
at common law. The Resolution would compel them,
without necessity, as each had an existing " government "
and " legislature " which could continue and accompany
them into Confederation, to abandon them and erect
others upon a statutory foundation (the B.N.A. Act). The
Resolution was one intended to be performed (as it was,
more or less successfully) before Confederation, when the
conclusions reached would be embodied in the confedera-
tion Act. This plan was effected. Macdonald and Cartier
went to London in 1867 equipped and authorized by the
Legislature of Canada to provide at London by the pro-
posed legislation of the Imperial Parliament, new pro-
vincial constitutions for Lower and Upper Canada, then
not yet renamed. (See the Resolutions at pages 89 et seq.
of Pope). The Resolution was dropped and replaced by
a draft of the 27 sections which now begin with section 63
and end with section 90 of the British North America Act.
Accordingly, as to Executive Councils, see, for Ontario
and Quebec, section 63 and, for Nova Scotia and New
Brunswick, the " continuance " section 64. Then follows
section 65, which is confined to Ontario and Quebec for
the reason that the powers, authorities and functions with
which it deals are continued at common law in the case of
Nova Scotia and New Brunswick (these not being, for the
purposes of the Act, new provinces), as incidents of their
continuing legislatures. (See section 88.) Sections 66
and 67 relate to the Lieutenant-Governor and Adminis-
trator, where necessary, of a province and section 68 to
the " seats of Government " of the provinces. The
Legislatures of Quebec are created and fully provided for
by sections 69 and 70 for Ontario and sections 71 to 80 for
Quebec, and, by sections 81 to 87 for both Ontario and
Quebec. The Legislatures of Nova Scotia and New Bruns-
wick are continued by section 88, subject to the Act
(e.g. to section 92, " head " No. 1, and section 95) and the
life of the then recently returned Assembly of New Bruns-
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wick was continued for its term notwithstanding the con-
federation. Ontario, Quebec and Nova Scotia were to
hold general provincial elections (section 89), and to all
four provinces common provisions as to appropriation and
tax bills, money votes, and Royal assent to and disallow-
ance of and reservation of Bills were to apply (section 90).

The provinces of Prince Edward Island and British
Columbia, which entered Confederation after 1867, also
trace their constitutions to the common law Royal preroga-
tive above mentioned, and they, like Nova Scotia and
New Brunswick, entered the Dominion with continuing
provincial constitutions, amended by subtraction, but not
destroyed, by the provisions of the British North America
Act. The other provinces of the Dominion-not all the
provinces of the Dominion, as stated or implied by some
authors-have been started or given a new start by the
British North America Act. It should be added, perhaps,
as to sections 66 and 67 of the Act, referring to the Lieu-
tenant Governors, that section 66 first appears as section
68 of the proposed " final draft " of the proposed Act, pre-
pared by the Conference and endorsed " Revise 9 February,
1867 " (to which, by the way, practically all the provisions
of sections 63 to 90, inclusive, of the B.N.A. Act may be
traced, independently), and that section 67 of the Act
originated in the original, so-called "rough draft" of the
proposed Bill made by the Conference in January, 1867,
and continues in subsequent drafts to the end; also, that
section 68 was Resolution No. 52 of the Conference.

No. 41 (1) " Head " No. 1. Embodied in section 92, " Heads"
No. 1. The section adds a necessary non obstante clause,
and with equal aptness excepts the office of the Lieutenant-
Governor. The constitutions of Dominion and Provinces
alike proceed in contemplation of law, from the Sovereign,
and the Lieutenant-Governor, although appointed, in con-
templation of law, by another representative of the
Sovereign, is, in the same contemplation, the Sovereign's
representative appointed by competent statutory delega-
tion to which the Sovereign is a party; but the Sovereign
has not further waived his prerogative and the Imperial
Statute thus protects it.
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No. 41 (2) " Head " No. 2. The words " Direct Taxation" being
part of " Head " No. 2, are embodied in " Head" No. 2
of section 92, with the addition of the words " within the
province in order to the raising of a revenue for Provincial
purposes." The added words are to prevent that conflict
with "Head" No. 3 of section 91 which was possibly
produced by the addition of the word " exclusively " at
the beginning of section 92. The remainder of " Head "
No. 2 of the Resolution, unchanged in effect, is embodied
in section 124.

No. 41 (3) "Head " No. 3 is now " Head " No. 3 of section 92,
with the word "sole" inserted before the word "credit,"
evidently to prevent the province from having the right
to enact legislation relating to Dominion assisted provincial
borrowings, if any.

No. 41 (4) " Head " No. 4 is now, unchanged, "Head" No. 4 of
section 92.

No. 41 (5) " Head " No. 5 of the Resolution is now embodied in
section 95 of the Act. See notes to Resolution No. 28
(34) supra.

No. 41 (6) " Head " No. 6 of the Resolution is also embodied in
section 95 of the Act.

No. 41 (7) " Head " No. 7 of the Resolution is embodied in section
93 of the Act. This Resolution was drafted and moved
by Galt at the London Conference. The section (93)
redrafts and somewhat expands it, but only as to Dominion
procedure upon appeal asserted, provision for which is
missing from the Resolution. Section 93 is substantially
" Head " No. 7 of Resolution No. 41.

No. 41 (8) " Head" No. 8 of the Resolution is " Head " No. 5 of
section 92, but, for the words " excepting lands belonging
to the General Government " the words " belonging to the
province and of the timber and wood thereon " have been
substituted, with no change in meaning.

No. 41 (9) " Head " No. 9 of the Resolution is " Head " No. 6 of
section 92 with the words "in and for the province"
added. No change in meaning results, since the provincial
jurisdiction was, admittedly, to be purely local.
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No. 41 (10) " Head " No. 10 of the Resolution is " Head " No. 7 of

section 92, with the same addition noted as to "Head"
No. 9.

No. 41 (11) "Head" No. 11 of the Resolution is "Head" No. 8 of
section 92, with the addition of the words "in the prov-
ince."

No. 41 (12) " Head " No. 12 of the Resolution is " Head" No. 9 of
section 92, with the substitution of the words "in order
to the raising of a revenue for provincial, local or muni-
cipal purposes " for the words " for local revenue."

No. 41 (13) " Head " No. 13 of the Resolution, consisting only of
the two words " Local Works," is now embodied in
" Head " No. 10 of section 92, rendered lengthy because
drafted so as to include only " Local Works and under-
takings " other than such as are defined and classified
under " Head " No. 10. (These latter works &c. by virtue
of section 91 " Head " 29, come under section 91 as
Dominion Works and Undertakings.) The local works
and undertakings which are thus expressly excluded from
provincial legislative jurisdiction in substance are-

(a) Specified kinds of works &c connecting the province
with any other province or provinces;

(b) Steamship lines between the province and any
British or foreign country;

(c) Works wholly within a particular province which
are declared by Parliament to be for the advantage
of more provinces than that particular province.
As "Head" 10 of section 92 is one the purpose
whereof is to define the exclusive legislative juris-
diction of a province it must be subject to the
following interpretation-1. All local works &c.

.except the specified local works &c. but no other
than local works &c. come under provincial juris-
diction. 2.-All the works &c. excepted by " Head "
10, although local, and all other works &c. which
are other than local come under Dominion juris-
diction.

This " Head" 10 of section 92 of the Act unquestion-
ably presents variations from the resolution to which it
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relates, but that the variations were the work of the
London Conference and not that of the Imperial Parlia-
ment, is as -unquestionable. The fifth and supposedly
"final" draft of the Bill (a Revise as of February 9th,
1867), as it left the hands of the London Conference, con-
tained as "Head" No. 8 of section 100 (which section
100 is now section 92 of the Act) the words " Works and
Undertakings;" section 99 of the same draft (re Dominion
legislative jurisdiction) contained no reference whatever
to works and undertakings, but an independent proposed
section 104, of the same draft headed " Agriculture, Immi-
gration and Public Works " (then proposed to be made
concurrent legislative powers), contained as the provincial
power-"3. Works and Undertakings in the province "
and, as to the Dominion's powers, it contained the three
classifications of works and undertakings which section 92,
" Head " 10 of the B.N.A. Act, as a redraft of the supposed
"final draft" of the Conference, excepts out of the pro-
vincial powers. It is thus apparent that there is conson-
ance between Head 10 of section 92 of the British North
America Act and the proposals of the original provinces
of Canada with relation to the subject matter of that
" Head " of that section.

No. 41 (14) " Head " 14 of Resolution No. 41 is as follows-" The
incorporation of private or local companies, except such as
relate to matters assigned to the General Parliament."
"Head" No. 11 of section 92 of the Act is as follows-
" The incorporation of companies with provincial objects. "
The plain intent of the "Head " of the Resolution is better
executed by the " Head" of the section.

No. 41 (15) " Head " No. 15 of Resolution No. 41 as to " The
Solemnization of Marriage," is section 92, "Head " No. 12
of the Act, and the remainder of " Head" No. 15 of the
Resolution is " Head " No. 13 of the Act, save that the
words " in the province " have been added, as usual, and
that in both cases, the words " excepting portions thereof "
(viz. of the classification 'Property and Civil Rights')
" assigned to the General Parliament " as appearing in the
Resolution, are not carried into the section. These changes
do not vary the meaning but only the form of expression.
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No. 41 (16) " Head " No. 16 of Resolution No. 41 is embodied, as

redrafted, in " Head " No. 15 of section 92, without change
of meaning.

No. 41 (17) " Head " No. 17 of Resolution No. 41 is now " Head"
No. 14 of section 92 of the Act, with the addition of the
words " in the province " and the words (at the end) " in
those courts."

No. 41 (18) " Head " No. 18 of Resolution No. 41 reads-" And
generally all matters of a private or local nature, not
assigned to the General Parliament." " Head " No. 16 of
section 92 reads-" Generally all Matters of a merely local
or private nature in the province." The drafting scheme
of the B.N.A. Act renders the meaning of both clauses the
same. The provinces have only local jurisdiction. Legis-
lation relating to matters assigned to the Dominion Par-
liament were throughout, from the time of adoption of
the Quebec Resolutions, intended to have paramountcy
over matters assigned to the provincial legislatures. The
language of the section, therefore, is scientifically the better.
This is said apart from the provisions of the concluding
paragraph of section 91 of the B.N.A. Act, which first
appeared in the February 9th, 1867, revised draft of the
London Conference, which, grammatically read, can refer
only to " Head " No. 16 of section 92. It was drafted in
the Revised draft just mentioned to apply only to
" Property and Civil Rights " but changed in the Bill as
passed to read as it now reads.

No. 42 London Resolution No. 42 is embodied in section 93 (2)
of the B.N.A. Act.

No. 43 (Pardoning and remitting power to be vested in Lieu-
tenant-Governors of the provinces &c.) This Regulation
is not included within the Act. The British Government
objected to it and it was abandoned.

No. 44 (Dominion laws to supersede repugnant provincial laws
where both being valid they clash.) This Regulation is
not incorporated into the Act as a special provision, but
its substance is incorporated into section 95 and it has
influenced section 91, wherein note the word " exclusive."
I do not cite the concluding paragraph of section 91
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because, in my opinion, despite decisions otherwise, the
true and intended office of that paragraph is to limit the
otherwise possible abuse of " Head " No. 16 of section 92.
The non obstante clause of section 91 assures the para-
mountcy of the provisions of section 91 over those of
section 92, and the decisions mentioned above conflict
with the language of the text of the last paragraph of
section 91, which, to my mind, is either unnecessary
(because of the non obstante clause) or must be given the
meaning that its language, grammatically read, expresses
-an intent to limit the operation of the general or
" mopping up" clause, No. 16, of section 92.

No. 45 This Resolution is embodied in section 133 of the Act,
with no change of intent.

No. 46 This Resolution, without change, is now section 125 of
the Act.

No. 47 This Resolution, as to the House of Commons, is
embodied in section 53, and as to the Houses of Assembly,
in section 90.

No. 48 This Resolution, as to the House of Commons, is
embodied in section 54, and, as to the Houses of Assembly,
in section 90.

No. 49 This Resolution, as to the House of Commons, is
embodied in section 55, and, as to the Houses of Assembly,
in section 90.

No. 50 This Resolution, as to the House of Commons, is
embodied in sections 56 and 57 as expanded to the satis-
faction of the Imperial Government; as to the Houses of
Assembly, see section 90.

No. 51 This Resolution is embodied in section 16 of the Act.

No. 52 This Resolution is embodied in section 68 of the Act.

No. 53 This Resolution is now section 107 of the Act, with the
addition of the words " and shall be taken in reduction
of the amount of the respective debts of the provinces at
the Union." The change is not one in conflict with the
intent.

71054-30A



112

LONDON

Res. 1866
No. 54 This Resolution is effectuated in the Act by section 108

and the Third Schedule to the Act. The latter makes one
change by adding to No. 1 (Canals) the words-" with
lands and water power connected therewith."

No. 55 This Resolution redrafted, is now embodied in the Act
along with Resolution No. 56 as section 109.

No. 56 This Resolution, along with Resolution No. 55, now
make up section 109 of the Act.

No. 57 This Resolution, unchanged, is now represented by sec-
tion 110 of the Act.

No. 58 This Resolution, not changed in sense or effect is repre-
sented by section 117 of the Act.

No. 59 This Resolution is represented by section 111 of the Act.

No. 60 This Resolution is represented by sections 112 as to
Ontario and Quebec, jointly, 114 as to Nova Scotia, and
115 as to New Brunswick.

No. 61 This Resolution is represented by section 116 of the Act.

No. 62 This Resolution is represented by section 118 of the Act,
slightly altered but not as to its effect.

No. 63 This Resolution is represented (not altered as to its
effect) by section 119 of the Act.

No. 64 This Resolution (Pre-Confederation engagements of
provinces with the Imperial Governments as to Defence
to be assumed 'by the General Government) was dropped.
Defence is a Dominion obligation.

No. 65 (Intercolonial Railway). This Resolution is embodied
in the expanded language of section 145.

No. 66 (Communication with Rupert's Land and N.W. Terri-
tory). This Resolution did not contemplate enactment.
It was designed to induce the entry of British Columbia
into the Union.

No. 67 Not designed to be reduced to legislation.

No. 68 Not designed to be reduced to legislation.

No. 69, Not designed to be reduced to legislation.
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CONCORDANCE OF THE B.N.A. ACT AND THE DRAFTS
THEREOF AND THE LONDON RESOLUTIONS

Sections of
B.N.A. Act
Preamble

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

71054-30A

London Resolutions &c.
Res. 1, 2, 3

Res. 4
Res. 4

Res. 4
Res. 5
Res. 51
Res. 6
Res. 30
Res. 6
Res. 27
Res. 7
Res. 7, 8 and 17
Res. 12 and 13
Res. 12
Res. 15

Res. 12

Res. 12 re 31 (1)

Res. 14
Res. 16

Section in
Draft of

Feb. 9, 1867
Preamble

1
2
3
4
5
6
7
8
9

10
11
12
13

(Recast) 14
15
16
17
18
19
20
21
22
23
24
25

Sec. 20, "Fourth Draft" 26
Sec. 20, "Fourth Draft" 27
'Sec. 20, "Fourth Draft" 28

30
Sec. 13, "Rough Draft" 31
'Sec. 10, "Rough Draft" 32
Sec. 16, "First Draft" 33

34
35

Sec. 15, "Rough Draft" 36
Sec. 15, "Rough Draft" 37
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Sections of
B.N.A. Act

37
38
39
40
41
42
43

44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64

65

66

67

68
69

London Resolutions &c.
Res. 18

- Se

Res. 25

Res.
Res.
Res.
Res.
Res.
Res.
Res.
Res.
Res.
Res.
Res.

26
20,
24
47
48
49
50
50
38
38
39

Res. 40
Res. 40

Sec.

Sec.
Sec.
Sec.

Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

Section in
Draft of

Feb. 9, 1867
38

22, "Rough Draft" 39
22, "Rough Draft" 40

21,
38,
38,

24,
24,
24,

39,
26,
26,

21, 22, 23

(Part)
(Part)

41
"Rough Draft" 42
"Fourth Draft" 43
"Fourth Draft"

(Recast) 44
"Rough Draft" 45
"Rough Draft" 46
"Rough Draft" 47
"Fourth Draft" 48
"Rough Draft" 49
"Rough Draft" 50

53
51
52
54
55
56
57
58
59
60

Text Originated in Feb. 9/67 draft
Text Originated in Feb. 9/67 draft
Text Originated in Feb. 9/67 draft
Text Originated as sec. 64 B.N.A.

61
62
63
64

Act -
Res. 40 Text Originated as sec. 9, "Third

Draft" 67
- Text Originated as sec. 68, Feb. 9/67

Draft 68
- Text Originated as sec. 68, Feb. 9/67

Draft 69
Res. 52
Res. 40

70
Text Originated as sec. 71, Feb. 9/67

Draft 71

c
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Sections of
B.N.A. Act

70

71

72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87

88

89

90

91

Section in
Draft of

London Resolutions &c. Feb. 9. 1867
Res. 40 Text Originated as sec. 72, Feb. 9/67

Draft 72
Res. 40 Text Originated as sec. 73, Feb. 9/67

Draft 73
Res. 40 NOTE.-Sections 69-87 of 74
Res. 40 the B.N.A. Act (which follow, 75
Res. 40 largely, the resolutions of 1866 76
Res. 40 of the Province of Canada re 77
Res. 40 Ontario and Quebec Constitu- 79
Res. 40 tions (See Pope, p. 89)) began 80
Res. 40 to take their present shape 81
Res. 40 only in the fourth draft (sec- -
Res. 40 tions 72-89). They were 83
Res. 40 somewhat rewritten for the 84
Res. 40 purposes of the "Final Draft" 85
Res. 40 and the Act. They are all 86
Res. 40 related to Res. 40 which was 87
Res. 40 evidently a temporary resolu- 88
Res. 40 tion, intended to be expanded. 89
Res. 40 Text Originated as sec. 90, Feb. 9/67

Draft 90
Res. 40 Text Originated as sec. 89, "Fourth

Draft" 91
Res. 40 Text Originated as sec. 92, Feb. 9/67

Draft 92
Res. 47-50 Ss. 28-32 " First Draft ";

ss. 46-50 of "Third Draft ";
ss. 42-46 and 115-120 of
"Fourth Draft."

Res. 2, 44 and 28.
93
99

Notes on opening
enacting words and
non-enumerated pro-
visions of section
91-

The opening words of section 91 result from an evolu-
tion of the terms of London Resolution No. 28, which was
as follows-
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" The General Parliament shall have power to make laws for the
peace, welfare and good government of the Confederation (saving the
sovereignty of England) and especially laws respecting the following sub-
jects:-"

Then followed 36 enumerated " heads," No. 36 whereof
was-" And generally respecting all matters of a general
character not specially and exclusively reserved for the
Local Legislatures." No such concluding clause as that
which now appears in section 91 of the Act was provided
by the Resolution, nor did Resolution 41 (the origin of
section 92 of the Act) by its own terms attach that exclu-
siveness to the provisions of the Resolution which now
attaches to the provisions of section 92 of the Act. After
the London Conference had finished preparation of its 69
Resolutions and sent them to the Colonial Secretary it
proceeded to make a " Rough Draft " of a desirable Bill.
The Imperial Government's draftsman was not yet at
work. The " Rough Draft's " equivalent of the present
section 91 of the B.N.A. Act was as follows:-

" 36. The Parliament shall have power to make laws respecting the
following subjects:-"

Then followed 37 enumerated "heads," whereof the last was as fol-
lows-" 37. And also for the peace, welfare and good government of the
Confederation respecting all matters of a general character, not specially
and exclusively herein reserved for the Legislatures; and such laws shall
control and supersede any laws in any wise repugnant thereto or incon-
sistent therewith which may have been made prior thereto; and any law
made by any legislature in pursuance of the authority hereby conferred
upon it in regard to matters and subjects in which concurrent jurisdiction
is hereby given to the Parliament shall, so far as the same is repugnant to
or inconsistent with any Act passed by the Parliament, be null and void."
The same draft, by section 42, provided that-

"The Legislature " (provincial) " shall have exclusive
power to make laws respecting the following subjects, with
the exception of Agriculture and Immigration, in regard to
which Parliament shall have concurrent jurisdiction:"
Then followed 18 enumerated "heads" of jurisdiction.
This draft and the London Resolutions were evidently the
materials upon which the expert Imperial draftsman com-
menced to prepare the formal Bill endorsed " Revise
23 January, 1867. (Pope p. 141). In this " Revise" the
present section 91 of the B.N.A. Act begins to take its
shape. Section 38 of the draft reads that-" It shall be
lawful for Her Majesty, Her Heirs and Successors, by and
with the advice and consent of the Houses of Parliament
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of the United Colony, to make laws for the peace, order
and good government of the United Colony and of the
several provinces, in relation to all matters not coming
within the classes of subjects by this Act assigned exclu-
sively to Provincial Legislation; and for greater certainty,
but not so as to restrict the generality of the foregoing
terms of this section, it is hereby declared that the Legis-
lative Authority of the Parliament of the United Colony
extends to all matters coming within the Classes of Sub-
jects next hereinafter enumerated; that is to say-"
Here follow 27 enumerations of which the last is-" Such
Classes of Subjects as are by this Act expressly excepted
in the enumeration of the Classes of Subjects by this Act
assigned exclusively to Provincial Legislation." Then for
the first time appears the basis of the present concluding
clause of section 91, B.N.A. Act, but applied to "Property
and Civil Rights," instead of to " Matters of a merely
local or private nature." The Conference made another
draft. It is dated 2nd February, 1867. (Pope, p. 158).
It had previously, on the 30th and 31st of January, pre-
pared partial drafts but the draft of 2nd February absorbed
them. (Pope, p. 158n). The Conference's redraft lifts in
as section 52 (Pope, p. 167) the embryo opening words of
section 91 of the B.N.A. Act as identified above, but it
drops what is now the final clause of section 91 of the
B.N.A. Act and adds as enumeration No. 37 a clause sub-
sequently abandoned. Then the Conference made a fourth
draft (Pope, p. 177), undated, but necessarily written
after the 2nd and well before the 9th of February, which
which latter date is that of the printed "revise" of the
intended "Final" effort. (Pope, p. 212.) The fourth
draft also lifts in as section 48 the introductory clause
suggested by the expert, but holds to an abbreviated form
of its former enumeration No. 37 (subsequently aban-
doned). The expert's draft of February 9th, 1867, includes
as section 99 (Pope, p. 233) what is now section 91 of the
Act, excepting that the mentioned section 99 lacks both
the non obstante provision of section 91 and the word
" exclusive " before the word " Legislative." These first
appear in the Act itself. The draft restores the now
closing paragraph of section 91, but, as before, with sole
operation over " Property and Civil Rights " mentioned
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by section 99 as one of the enumerated classes of subjects
in the section (100) relating to the provincial legislative
powers. Finally the Bill was drafted, in the terms in which
it was enacted, to the satisfaction of the delegates of all
three provinces, as they, respectively, reported to their
respective governments and legislatures.

Sections of
B.N.A. Act

91 (1)
91 (2)
91 (3)
91 (4)
91 (5)
91 (6)
91 (7)
91 (8)
91 (9)
91 (10)
91 (11)
91 (12)
91 (13)
91 (14)
91 (15)
91 (16)
91 (17)
91 (18)
91 (19)
91 (20)
91 (21)
91 (22)
91 (23)
91 (24)
91 (25)
91 (26)
91 (27)
91 (28)
91 (29)

London
Res. 28
Res. 28
Res. 28
Res. 28
Res. 28
Res. 28
Res. 28

Res. 28
Res. 28
Res. 28
Res. 28
Res. 28
Res. 28
Res. 28
Res. 28
Res. 28
Res. 28
Res. 28
Res. 28
Res. 28
Res. 28
Res. 28
Res. 28
Res. 28
Res. 28
Res. 28
Res. 28
Res. 28

Section in
Draft of

Feb. 9, 1867Resolutions &c.

(1)
(2)

(3)
(4)
(5)
(10)
(11)

(12)
(13)
(14)
(15)
(16)
(17)
(18)
(19)
(20)
(21)
(22)
(23)
(24)
(25)
(26)
(27)
(28)
(29)
(30)
(31)
(32)

Re Final Clause
tions, see notes on
section, supra, and

See note (a) below.

99

of section 91, following the enumera-
the " opening enacting words " of the
note (d) infra.
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NOTES TO SECTION 91

(a) " Head " No. 8 of the B.N.A. Act is not based on a
numbered Resolution. It originated in the " Rough
Draft" (see Pope, p. 123) of the London 'Confer-
ence, as section 36. It is included in all subsequent
drafts. See Pope, pp. 169 and 192, and at p. 233 it
assumes its present enacted shape as section 99
" head " No. 7a, whence it is carried into the Act.

(b) London Resolution No. 28 (6), (7), (8) and (9),
is missing above. No. 28 (6) and (8) is carried
into section 92 (10) (a) of the Act, No. 28 (7)
into section 92 (10) (b) and No. 28 (9) into section
92 (10) (c).

(c) Nor does London Resolution 28 (32) to (36),
inclusive, appear above. No. 28 (32) has become
section 94 of the Act, No. 28 (33) is included in
section 101, No. 28 (34) and (35) has become sec-
tion 95, and No. 28 (36) is absorbed into the
opening words of section 91.

(d) The concluding paragraph of section 91 of the Act
was introduced not as the result of a Resolution of
Conference, but as described in note (a) supra, in
the course of the drafting of the Act. It, like all
other terms of the Act, was approved by the dele-
gates of all three provinces represented.

Sections of
B.N.A. Act

92
92 (1)
92 (2)
92 (3)
92 (4)

92 (5)
92 (6)
92 (7)
92 (8)
92 (9)

London Resolutions &c.
Res. 2, 41
Res. 41 (1)
Res. 41 (2)
Res. 41 (3)
Res. 41 (4)
Res. 41 (5) Now in s
Res. 41 (6) Also in s
Res. 41 (7) Now in s
Res. 41 (8)
Res. 41 (9)
Res. 41 (10)
Res. 41 (11)
Res. 41 (12)

Section in
Draft of

Feb. 9, 1867
100

ec. 95 of the Act.
ec. 95 of the Act.
ec. 93 of the Act.
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Sections of
B.N.A. Act

92 (10)
92 (11)
92 (12)
92 (13)
92 (14)
92 (15)
92 (16)
93
94
95
96
97
98
99

100
101
102
103
104
105
106
107
108
109
110
111
112
113
114
115
116
117
118
119
120
121
122

S

London Resolutions &c. F
Res. 41 (13)
Res. 41 (14)
Res. 41 (15)
Res. 41 (15)
Res. 41 (16)
Res. 41 (17)
Res. 41 (18)
Res. 2 and 41 (7) and 42
Res. 28, "head" 32
Res. 28, "heads" 34 and 35; and Res. 44
Res. 33
Res. 34
Res. 35
Res. 37
Res. 33 and 36
Res. 28, "heads" 31 and 33

Sec. 55 of " Third
See. 61 of "Third
Sec. 61 of "Third
Sec. 58 of "Third
Sec. 62 of "Third

Draft "
Draft "
Draft "
Draft "
Draft "

of
of
of
of
of

Bill
Bill
Bill
Bill
Bill

Res. 53
Res. 54
Res. 55 and 56
Res. 57
Res. 59
Res. 60

Sec. 61 of "Fourth Draft" of Bill
Res.
Res.
Res.
Res.
Res.
Res.

60
60
61
58
62
63

Sec. 68 of "Fourth Draft"
Sec. 70 of "Fourth Draft"
Sec. 69 of "Fourth Draft"

of Bill
of Bill
of Bill
(Recast)

ection in
Draft of
eb. 9, 1867

101
102
104
94
95
96
97
98

103
105
106
107
108
109
110
111
112
113
114
115
116
117
118
119
120
121
122
123
125

124



121

Sections of
B.N.A. Act
123

124

125
126
127
128
129

130

131
132
133

134
135
136
137
138

139
140
141
142
143
144

145

146

147 R

Section in
Draft of

London Resolutions &c. Feb.9,1867
Sec. 69 of "Fourth Draft" of Bill

(Recast) 124
Res. 41 (2) Sec. 42 (2) of "Rough Draft" of

Bill -
Res. 46

,Sec. 92 of "Fourth Draft" of Bill
Sec. 25 of "Fourth Draft" of Bill
Sec. 21 of "Third Draft" of Bill
Sec. 106 and 107 of "Fourth Draft"

as to the Province of Canada
and sec. 129 of "Final Draft" as
to all provinces.

Res. 32; but reference to Courts and Judges
omitted

First appears in B.N.A. Act
Res. 29

126
127
29

128
129

130
Res. 45 Sec. 43 of "First Draft" and sec. 131

81 of "Third Draft"
Sec. 97 of "Fourth Draft" 64
First appears in B.N.A. Act -
Sec. 99 of "Fourth Draft" 66
Sec. 105 of "Fourth Draft" 132
First appears in "Final Draft" of

Feb. 9/67 133
Sec. 109 of "Fourth Draft" 134
Sec. 110 of "Fourth Draft" 135
Sec. 111 of "Fourth Draft" 136
Sec. 112 of "Fourth Draft" 137
Sec. 113 of "Fourth Draft" 138
First appears in "Final Draft" of

Feb. 9/67 139
Res. 65 Sec. 83 of "Third Draft"; sec. 129

of "Fourth Draft" 141
Res. 2, 11 Sec. 82 of "Third Draft"; sec. 128

of "Fourth Draft" 142
es. 2, 9, 10 Sec. 44 of "First Draft"; sec. 128

of "Fourth Draft" 143
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AMENDMENT OF B.N.A. ACT

Debate in the House of Commons of Canada on the
Amendment of 1875 (of section 18 of the Act, re the
powers, privileges and immunities of the House).
(From Debates, April 8th, 1876, pp. 1140-1143)

"Mr. Kirkpatrick wished to call attention to a matter of importance.
They had been under the impression that they lived in a country which
had the benefit of a responsible Government, and that this Parliament
was capable of enacting the laws required by the people of Canada. It
appeared, however, from a return brought down by the Government,
that they had gone back on the principles they had previously professed.
He found that on the 18th of February, 1875, when this House was in
session, the Government had passed a Minute in Council recommend-
ing that the Imperial Government should be asked to pass an Act to
amend the 'British North America Act,' and to remove all doubts as to
the construction of one of its sections. The Imperial Government had
accordingly passed an Act repealing the section in question-section 18-
and re-enacting another in lieu thereof, thereby legislating with regard to
this country without any wish to that effect being expressed by this
Parliament. This was a most extraordinary assumption of power on the
part of the hon. gentleman opposite. This was not the first time that
such a matter was brought up before the House. In 1871, when doubt
was entertained as to the power of this Parliament to pass the Manitoba
Act, the Government of that day thought fit to assume to themselves the
same power that had been assumed by the present Ministry. When
attention was called to this fact, the Administration, led by Sir George
Cartier, in the absence of the right hon. member for Kingston, was com-
pelled to acknowledge that they had done wrong, and to ask the House
to pass an Address to Her Majesty, asking for such legislation as was in
question. On March 23rd, 1871, the present Minister of Justice (Hon.
Edward Blake) in his usual able manner, said-

He proposed, in these resolutions, to establish the principle that
legislation on matters affecting this country should only be undertaken,
by the Imperial Government when sought for by the people of this
country, through their representatives. This principle became of still
greater consequence when the legislation sought for was of a character
which would alter in a material point the compact upon which the union
itself was formed-which violated, in its most important ingredient, the
question of the distribution of power-to reintroduce the former evils
from which the people of old Canada suffered, and which led to the
introduction of the Constitution under which we now lived. Not only
that, but that it should be done at the instance of a Minister of the
Crown, when there was nothing to prevent them from asking the people
of this country, through their representatives, what change, if any, should
be made in the constitution of the country. That a Minister of the
Crown under such circumstances should have ventured to apply to the
Home Government, and should have sent home a draft of a Bill which
they asked Earl Kimberley to make law, was without precedent, without
parallel, without excuse, without palliation. He asked the House to
agree that it was their duty to take care that they should determine what
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legislation the Imperial Parliament be asked to enact on their behalf.
Hon. gentlemen opposite might say that the sense of the Parliament of
Canada had already been taken on the Bill.

Sir GEORGE E. CARTIER: Hear! Hear!
Hon. Mr. Blake thought that was the paltry evasion they would
make, but he would tell them that the draft sent to England went far
beyond the Manitoba Bill.

The question was whether the people were prepared to surrender
into the hands of the Government of the day, that power which the
Government of the day was assuming it possessed-the power to ask the
Imperial Parliament to make laws for us; or whether the House did not
think that every sense of duty called upon them to determine that their
sense-that was the sense of the people-was to be taken upon, and was
to form the basis of that Imperial legislation.

Sir Alexander T. Galt spoke in the same strain, and thought that the
Government, before taking the vote, should consider whether it would
not be better to decide that for all time to come, no change should be
made in the British North America Act, except in the usual approved
mode of address to the Queen.

Hon. Mr. Holton had remarked that, if the Government could take
action with reference to an unimportant measure, there was no reason why
this could not be done with regard to the most important.

Mr. Speaker (who then had a seat on the floor of this House) had
expressed his views in his usual trenchant manner, and had ably indicated
the right of the House to ask for any legislation which was to be under-
taken.

Hon. Mr. Holton then moved, seconded by Hon. Alexander Mackenzie,
'And this House is of opinion that no changes in the provisions of the
British North America Act should be sought for by the Executive Govern-
ment without the previous assent of the Parliament of this Dominion.'

The vote was: Yeas 136, Nays none.
If the action that the Government had taken were permitted with

reference to unimportant matters, the power might be assumed in regard
to questions of extreme importance to the country. It was to be remem-
bered that Parliament was actually in session when this violation of the
Constitution occurred. They had read for the first time this day a Bill
sent down from the Senate, to enable witnesses to be examined on oath
before both Houses of Parliament. In 1873 Parliament passed an Act to
enable Committees of both Houses to administer oaths to witnesses; and
it was disallowed, thus ceasing to be law. Yet in this Act they actually
found that the Imperial Parliament was legislating for Canada. He would
like the opinion of the Minister of Justice regarding this matter. They
had gone further, and added this clause:

The Act of the Parliament of Canada, passed in the 31st year of the
reign of Her Majesty, chapter 24, entitled, An Act to provide for oaths
to witnesses being administered in certain cases for the purpose of either
House of Parliament, shall be deemed to be valid, and to have been valid
as from the date in which the Royal assent was given thereto by the
Governor-General of the Dominion of Canada.

The Imperial Parliament had no right to legislate in this manner,
without the previous assent of the Parliament of Canada. In order that
some record might be had of this circumstance, he moved, seconded by
Mr. Bowell:

That it appears from papers laid before this House, that the Exec-
utive Government by Order in Council, passed on the 18th of February,
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1875, while this House was in session, recommending the passage of an
Imperial Act to remove all doubts as to the right of the Parliament of
this Dominion to possess the power of passing an Act, providing for the
examination of witnesses on oath, by members of the Senate and the
House of Commons;

That in pursuance of such recommendation, the Imperial Parliament
passed an Act, chapter 38, Vic. 38 and 39, whereby section 18 of the
British North America Act of 1867 was repealed, and another section was
substituted for the section which was repealed;

That this House on the 27th of March, 1871, on motion of Hon.
L. H. Holton, and seconded by the Hon. A. Mackenzie, had resolved as
follows:-

'And this House is of opinion, that no change in the provisions of
the British North America Act should be sought for by the Executive
Government without the previous assent of the Parliament of this
Dominion; that the previous assent of the Parliament of Canada to the
change in the provisions of the British North America Act sought for by
the Order in Council as aforesaid, was not obtained; and that this House
regrets that any Imperial legislation affecting the British North America
Act of 1867 should have been sought by the Executive Government with-
out the previous assent of the Parliament of Canada expressed in the
usual manner by addresses from both Houses of Parliament to Her Most
Gracious Majesty the Queen.'

Hon. Mr. Mackenzie (Prime Minister) said as to the general prin-
ciple enunciated by the hon. gentleman, of course he gave his entire
assent to it, but there was a great difference between the two cases cited.
The proceedings of a former Parliament were entirely different to those
connected with this motion; in that case Parliament had expressed its
opinion in a most deliberate manner on the passing of an Act, the legality
of which was regarded as doubtful. But this was not a change in the
sense the hon. gentleman had referred to. It was adding to the powers
that Parliament possessed instead of changing any powers they had. The
position then was that the Imperial Government were simply asked to
implement an agreement to which both Houses of Parliament had unan-
imously come and which it was decided they had not the power to come
to. Therefore it was simply legalizing their previous action. It might
have been better even then to have proceeded by address. And he
admitted frankly it should be so whenever a change was wanted. If the
hon. gentleman pressed his motion they could only say they must treat
it in the usual way as one that seemed to be entirely uncalled for.

Mr. Kirkpatrick said as the hon. gentleman had admitted that they
had done wrong and were sorry for it, he would withdraw his motion as
his object had been accomplished by bringing the matter before the
House.

Mr. Bowell objected to the withdrawal of the motion. He thought
it was well to consider the position of the present Minister of Justice and
the present Premier on this subject when they were on the other side
of the House. They did not now appear to be so anxious to carry out
the principles they advocated then. He could not see that any distinction
could be drawn between the positions in which the hon. Premier had
placed this question. He said that the Imperial Parliament had only
made law that which was not law and which was ultra vires in its char-
acter. Therefore, they asked the Imperial Parliament, without the con-
sent of this Parliament, to make that law which they had no right to
make law.
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Hon. Mr. Mackenzie: No I
Mr. Bowell said it would not have been law unless this course had

been taken, and it was conceding the point that the Imperial Govern-
ment had a right to legislate for Canada.

Hon. Mr. Blake said the Act in question was not referred to in the
Minute in Council, and no recommendation was made by this Govern-
ment with regard to the Senate Bill for the legalization of oaths.

Sir John A. Macdonald (Leader of the Opposition) deprecated any
infringement upon the provisions of the British North America Act in a
manner which would interfere with the rights of the different provinces
of the Dominion. He believed, however, that there were occasions when
this legislature might fairly address Her Majesty in regard to Bills, the
validity of which were questioned, without reference to the provinces, but
with the greatest circumspection.

Hon. Mr. Blake pointed out that they had a common object in this
matter and suggested that it would be more advisable to withdraw the
motion than to allow it to be lost on a division.

Hon. Mr. Blanchet said the design of the Imperial Act was to in-
crease the power of the Dominion Parliament, and it was in the increase
of power that he saw the danger. For instance, if the Dominion Govern-
ment passed an Order in Council asking the Imperial Government to give
them power to deal with questions of education which were the purview
of the provincial legislatures, what would the people of the provinces say?

Hon. Mr. Mackenzie: I admit the danger of it in relation to the
provinces, but this was not of that nature at all ...

The motion was accordingly withdrawn."

Debate in the House of Commons of Canada on motion

of a private member (Mr. W. F. Maclean) looking
to the provision of means to amend the British North
America Act.

(From Debates, February 18th and 19th, 1925, pp. 297-
300 and 335-337.)

Hon. ERNEST LAPOINTE, Minister of Justice:

"The provinces got together; they tried to effect an understanding
and they effected one. In the language of Sir John A. Macdonald, the
very pact of confederation bears on its face all the marks of a com-
promise. The provinces relinquished some of the powers which were

theirs and they retained for themselves other powers. The powers which
they relinquished they relinquished subject to conditions which were put
into confederation, some of those conditions being more or less important,
others essential, and without such conditions confederation would not
have taken place. They tried to combine federal strength with local
freedom of action. Everything that was private, domestic, home rule, the
provinces kept to themselves, and they saw to it that their powers in
that regard should not be interfered with. It is to be noted that in the
British North America Act they have the right to amend those provisions
which concern their own Constitution, except as regards the office of the
Lieutenant-Governor. Not so in the case of any of the provisions con-
cerning the federal Parliament; and there were reasons for that. If con-
federation was a pact, an agreement, is it possible for one of the parties
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of the agreement, or rather for the body which resulted from the agree-
ment, to amend, to alter the conditions of that pact without consulting
and without securing the consent of the parties to the original agree-
ment?"

"I ask my hon. friend this question. Confederation was achieved
and the new Parliament was opened in 1867. Does he believe that two
years afterwards, in 1869, for instance. this Parliament could have fairly
and reasonably amended the British North America Act or have asked
the Imperial Parliament to amend it without the consent of the four
original provinces? Could he fairly say that that could have been done
two years after the opening of this Parliament? If it could not be done
at that time, could it be done twenty-five years afterwards, or even fifty
years afterwards, without the consent of the contracting parties in the
pact of confederation?

I want to convey to the House one or two points and I desire every
one of my colleagues not to lose sight of this. First, the British North
America Act itself is not only the charter of the Dominion of Canada;
it is just as much the charter of the provinces of Canada. We derive our
powers from the British North America Act; so do the provinces. They
have no Constitution other than the British North America Act; all their
powers they derive from that Act. Would it then be fair for us to
arrogate to ourselves the right to change the Act which is just as much
the Constitution of the provinces as it is our own? Second, my hon.
friend speaks of protection to minorities. That is not the only thing in
the British North America Act in which the provinces are interested. They
have all their powers which they have kept to themselves and which
have been agreed by everybody to be their powers. Have we a right to
amend the constitution without their consent, in the way for instance, of
taking away from them some of the powers which have been theirs since
confederation.

Mr. Crerar: This Parliament would have that power in respect of all
provinces excepting the four that originally entered confederation.

Mr. Lapointe: I do not agree with my hon. friend in that regard.
The other provinces came later into a joint confederation, but they have
the same status, powers, and rights as the original four provinces, and
they should be consulted just as much as any other province if any sub-
stantial change is asked as regards the British North America Act."

.... The conclusion is that we cannot ask for power to alter, with-
out the consent of the provinces, the Constitution which is their own
Constitution as well as it is ours. It also follows that if it is to be con-
sidered as a treaty, surely we cannot alter its provisions without at least
seeking the consent of the other parties to that treaty.

Now, has it been considered as a treaty? I heard it suggested some
time ago that this idea at confederation of a treaty is an antiquated idea.
Maybe it is. But, Mr. Speaker, truth does not cease to be truth when
it gets old; an old truth is always true. You cannot prevent facts from
being facts whether you like them or not. I have here the Debates of
the Parliament of Canada on Confederation....

Here is what Sir John Macdonald said-page 15-in answer to the
member for Carleton (that is, when the Quebec Resolutions were laid
on the table):
... the Government desired to say that they presented the scheme as a
whole, and they would exert all the influence they could bring to bear
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in the way of argument to induce the House to adopt the scheme with-
out alteration, and for the simple reason that the scheme was not one
framed by the Government of Canada or by the Government of Nova
Scotia, but was in the nature of a treaty settled between the different
colonies, each clause of which had been fully discussed, and which had
been agreed to by a system of mutual compromise.

In the speech he made a few days afterwards, when moving the
adoption of confederation-page 31-he said:

I trust the scheme will be assented to as a whole, I am sure this
House will not seek to alter it in its unimportant details; and, if altered
in any important provisions, the result must be that the whole will be set
aside, and we must begin de novo. If any important changes are made,
every one of the colonies will feel itself absolved from the implied obliga-
tion to deal with it as a treaty, each province will feel itself at liberty
to amend it ad libitum so as to suit its own views and interests; in fact,
the whole of our labours will have been for naught, and we will have to
renew our negotiations with all the colonies for the purpose of establish-
ing some new scheme.

Sir George Etienne Cartier, Hon. George Brown, and all the other
fathers of confederation used similar language.

Since confederation what have our own statesmen thought about
this matter? In 1906-7 Sir Wilfrid Laurier said, and his remarks will be
found at page 2199 of the Hansard of that session:

In Parliament here we can do as we please; we are in the majority;
but are the members of this House prepared to say that if any province
finds itself aggrieved by the terms of confederation, 'which have been
accepted by all the provinces, they will ask the British Parliament to
alter the constitution in the way desired by that particular province?
Such a course might be followed by very serious consequences. Con-
federation is a compact, made originally by four provinces, but adhered
to by all the nine provinces who have entered it. and I submit to the
judgment of this House and to the best consideration of its members,
that this compact should not be lightly altered. It should be altered
only for adequate cause, and after the provinces themselves have had an
opportunity to pass judgment on the same.

Sir Robert Borden-then leader of the Opposition-speaking in the
same debate, used the following words:

I agree with what has been said by the right hon. gentleman regard-
ing the undesirability of lightly amending the terms of our constitution
and am inclined to agree with him on the necessity of some consultation
with the provinces, although of course all the provinces are represented
here. But inasmuch as this is a federal compact which we are asked to
vary, it is only right that each province should be consulted and its
decision given, in the right of its separate entity.

At that time there had been an interprovincial conference which con-
sidered the question of increasing the subsidies to the provinces, and after
an agreement between those provinces an address was voted by both
Houses of this Parliament for the purpose of amending the British North
America Act to give to the provinces an increased subsidy. This address
was submitted to the Imperial Parliament. The Premier of British
Columbia, the late Sir Richard McBride, went to London at the time-
not that he. was opposed to the amendment altering the provisions of
the British North America Act and giving an increased subsidy to the
provinces, but his objection was that British Columbia should have more
than was given to her under the agreement and under tlhe Act which was
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submitted to the Imperial Parliament at the request of the Dominion of
Canada. I wish to quote from the remarks of the Secretary of State for
the Colonies at the time, Mr. Winston Churchill, the present Chancellor
of the Exchequer, just to show that the interpretation given to the con-
federation pact by the public men of the Dominion was also the inter-
pretation given to it by Imperial public men. On submitting the Bill for
its first reading Mr. Churchill said:

On the other hand, he would be very sorry if it were thought that
the action which His Majesty's Government had decided to take meant
that they had decided to establish as a precedent that whenever there was
a difference on a constitutional question between the federal Government
and one of the provinces-he was referring to the objection of British
Columbia-the Imperial Government would always be prepared to accept
the federal point of view as against the provincial. In deference to the
representations of British Columbia the words 'final and unalterable'
applying to the revised scale had been omitted from the Bill.

Two or three years ago one of my predecessors in the Department
of Justice, Right Hon. Mr. Doherty, had contemplated some legislation
along this line, and he communicated with the various provinces. The
correspondence is of a confidential character, but I may say that Mr.
Doherty and all the Attorneys-General who answered his letter were of
the same opinion, that nothing of this kind could be done without the
consent of the provinces. The present Attorney-General of Ontario was
not then in the Provincial Government, but I have his opinion in a letter
he wrote me last year concerning proposed legislation of this Parliament.
This is what Mr. Nickle says:

I do not need to remind you that the British North America Act was
a product of representatives from all the provinces as such, and not as
representatives to a Dominion Parliament. The Government of this
Province is of opinion that the Dominion Parliament should not act in
the matter of obtaining constitutional changes, without the sanction of
the provinces to its proposals to the Imperial Parliament.

Mr. Meighen: Would the Minister of Justice mind telling us what
the subject of the communication was? To what change did the Attorney-
General of Ontario refer?

Mr. Lapointe: It was in regard to a resolution which I moved for
the purpose of making it clearer that the legislation of the Dominion of
Canada should have extra-territorial effect; and he suggested the insertion
of two or three words, which were inserted with our consent when the
measure was before the Senate. In regard to the question of the hon.
member for Brome (Mr. McMaster) I may say that every time an
important amendment was made it was first submitted to the provinces.
I do not think there are many cases in which an amendment has been
asked to the British North America Act without communicating with the
provinces, If it was done it was only in cases where there could be no
possible objection on the part of the provinces.

I repeat, Mr. Speaker, that if the British North America Act is a
covenant, is of the nature of a treaty the provisions of which were essen-
tial for the acceptance of the whole scheme, have we the right to ask to
be enabled to alter it without the consent of those who were parties to
the agreement?"

Rt. Hon. ARTHUR MEIGHEN (Leader of the Opposition):
"Undoubtedly, the pact of confederation is a contract and there are

rights involved therein not represented by the Parliament of Canada.
We could not put ourselves in the position of asking that rights so secured
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should be disturbed on our motion alone. The speech of the Minister
of Justice determines, I think, without power of dispute, that there should
never be suggestion of amendment affecting other parties to the contract
save after conference and consent of those other parties."

"In the first place, I do not think it would be a matter of convenience
that the whole of the provinces of Canada should in every case consent.
If we are going to put those obstacles in front of our course, we are going
to add to the difficulties, if any did exist, that we have had in the past.
We have amended the British North America Act many times upon
address of this House without speaking to the provinces at all. Why?
Because the amendments we asked for did not affect in any way minority
rights, did not affect in the remotest way provincial rights, were amend-
ments in which the provinces or minorities were not concerned at all. It
would be cumbersome indeed in such cases to be compelled to pass first
from province to province and obtain universal approval. Besides, I do
not think we are going to gain anything in the world by asking for power
to be vested in this House to amend, in relation to one sphere, a. constitu-
tional right, while, in relation to another sphere, we must pursue the
course we have pursued in years gone by. It seems to me that then
would develop an anomalous situation and it is merely fanciful and illusory
for us to dream that, after we have such result, our status would be in
the least elevated or that we would be more of a nation than we are
to-day. . . .

There still remains, however, the question at large, should we seek
by some channel or other to obtain these powers? It perhaps is not worth
discussing in so far as deciding the vote of any one on what is before us
is concerned, but it has been discussed and I do not want to evade it in
any degree whatever.

I am afraid myself that if we launch very far into this question and
seek to set up some other method than that already pursued we are
only going to get farther and farther into the morass; and any substitute
which we are able to invent will be far more cumbersome and even less
dignified than that to which we have subscribed through all these years.
We differ from Australia and South Africa. We are a federation of a
variety of minorities and majorities."

"Imagine an agreement to which any minority in this country
could logically be asked to subscribe, an agreement under which there
would be a reference to the provinces and then a reference to minorities,
all entailing weeks and months, perhaps years of labour, all giving rise to
disputations and controversies, section against section-that is to say, if
the change proposed amounted to anything at all. Imagine a system such
as that to which any of the various minorities of Canada would likely
subscribe at any conference! No matter how you go about it, whether
by a new system of divisions or by the legislatures as they exist in con-
junction with this Parliament, you will arrive ultimately at just the same
difficulty which confronted the fathers of confederation and which they
surmounted by the instrumentality of the British North America Act."

"But if there were nothing reserved, if all minorities would agree to
something definite-and this to my mind is purely visionary--if all were
unanimous that we abandon recourse to the British Parliament altogether,
and, through some system at home, vest in the various legislatures and
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the Parliament of Canada the right to amend the Constitution, would we
really be farther ahead than we are now? The Prime Minister says, and I
support him to the full, that we have to-day an absolute constitutional
right to fix the terms of our Constitution. Speaking for the people of
Canada, satisfying the British Parliament that we so speak-and there is
not difficulty in doing this if the voice of objection is not heard-we have
the right as a Parliament to decide what goes into that Act and what
stays out. Such is our position to-day. Hon. gentlemen say: 'Yes, but
that only rests on the foundation of constitutional right; by law we still
have to go around the route to the British Parliament; and we do not
want to rest on the insecure basis of mere constitutional right. We want
our legal rights plainly defined before the world.' Let us inquire into
that contention. In my judgment our legal position would not be one
whit the stronger in that case than it is now. True, it is by virtue of
constitutional right that we can now dictate virtually any amendments
to the Act, provided we speak for all Canada and the voice of minorities
raises no objection. But the sanction of constitutional right within this
British Empire is just as firm, just as lasting, and just as dependable as
the voice of law itself. But I go farther. When we have gone through
all this and got our substituted system, when we have obtained the legal
right to amend in our several Parliaments this British North America
Act, the legal foundation is not one iota better than it was before. Why
do I say that? Though the British North America Act may be amended,
in such a way as to give the Parliament of Canada, after a long series of
provincial approvals, the right to amend the Act, after that is all done
the legal power would still remain in the British Parliament to change
the Act at will. And nothing could restrain them save a regard for
constitutional authority. In other words, we would still be protected by
constitutional right and constitutional right alone; the legal power in
the British Parliament would remain to amend the Act or to repeal it.
So that, after all, the sanction we would have would be the very sanction
we now enjoy."

REPORT OF
DOMINION-PROVINCIAL CONFERENCE, 1927

ON AMENDMENT OF B.N.A. ACT

(Canadian Sessional Papers, 1928, No. 69, pp. 11-12)

"The question of 'Procedure in amending the British North America
Act' was the subject of discussion during the entire session of the Dominion-
Provincial Conference this morning. This item of the agenda was intro-
duced through an opinion submitted for discussion by Hon. Ernest Lapointe,
Minister of Justice. In effect the opinion in question was that Canada, in
view of the equality of status which she now enjoys as declared at the last
Imperial Conference and in view further of the cumbersome procedure now
required, should have the power to amend her own Constitution, and that
legislation should be asked for from the United Kingdom for that purpose.
In order that adequate safeguard should be provided it was proposed that
in the event of ordinary amendments being contemplated the provincial
legislatures should be consulted, and a majority consent of the provinces
obtained, while in the event of vital and fundamental amendments being
sought involving such questions as provincial rights, the rights of minor-
ities, or rights generally affecting race, language, and creed, the unanimous
consent of the provinces should be obtained.
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Representatives of all the provinces were heard during the discus-
sion, and every conceivable phase of the subject was dealt with. The
Conference divided sharply on the proposal, a portion of the members
being entirely opposed to any change in the present procedure, while
others either approved of the opinion expressed by the Minister in its
entirety or with minor modifications. On the question of the rights of
minorities and of other rights specifically laid down in the British North
America Act there was no divergence of opinion whatsoever. Several
of the opponents of the proposal feared that such rights might be in
danger by the change, while those who supported the proposal pledged
their own provinces to the maintenance and continuance of every right
at present enjoyed.

In submitting his opinion the Minister of Justice pointed out that
while there had been five amendments to the British North America
Act on only one occasion had the provinces been consulted. This was
in 1907 when the subsidy question was up; on that occasion there was
only one dissenting province, namely, British Columbia. Amendments
to the Constitution could be divided into two classes; those which might
have the effect of increasing the power of the Dominion Parliament or
Government at the expense of the provinces; and those affecting pro-
vincial autonomy or individual rights. In the past it had not been
regarded as necessary to consult the provinces in connexion with pro-
posed amendments of the latter class. He pointed out that it had never
been contended that the Constitution could not be amended. The ques-
tion was simply, therefore, as to the procedure which should be followed,
and as to whether Canada should not have the same powers over its Con-
stitution as had the sister self-governing Dominions. The present method
was not consistent with the Dominion's status. In view of the present
usage of automatic acceptance of proposals made and of the practice in
all the other Dominions, the minister contended that it would be better
if in the future amendments to the British North America Act should be
made by legislation of the Dominion Parliament subject to the condi-
tions set forth. The questions on which unanimity of the provinces
should be required might be specified under sections 93 and 133 and
section 92, subsections 12, 13, 14, of the British North America Act.

Opponents of the proposal opposed it on various grounds. It was
contended that there was no widespread demand for such a change;
that if Canada had the right of herself to amend her Constitution all
sorts of demands for changes would be made; that on no occasion had the
Imperial Government refused a demand for amendments; that to submit
all sorts of proposals to the provincial governments for approval would
stir up local party strife and arouse sentiment and feeling; that inas-
much as the Dominions's charter came from London, Canada should
go to London for amendments thereto and that under the conditions as
proposed amendments might become too easy to secure.

"Supporters of the proposal put forward by the Minister argued
strongly on its behalf, declaring that the change must come sooner or
later if Canada were to keep abreast of her status. The Constitution
they contended could not be regarded as rigid and inflexible and must
be subject to change with the changing times. It was, therefore, only
a question of the best procedure to be adopted under the circumstances.
It was held by one speaker that unity would not be furthered by the
idea that Canadian questions could only be settled by an independent
tribunal. The suggestions made by the Minister he believed would
promote confidence and demonstrate to the world that the people of
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Canada were prepared to deal justly with their minorities. The declara-
tion of the Imperial Conference was generally accepted as a definition
to the world of equal status. Canada should therefore keep pace with
that status."

AMENDMENT OF B.N.A. ACT

(Extracts from Keith's Constitutional Law of the British
Dominions, Ed. of 1933)

"The position of the Dominion of Canada is very different from that
of the Provinces. Neither, of course, can alter the distribution of
powers or the federal scheme as laid down in the British North America
Acts, 1867-1930, but Canada is denied the authority to deal with any
important part of the frame of government. Even to appoint a deputy
Speaker an Imperial Act was requisite, and it cannot change the rules as
to the executive or the relations of the two houses or the composition
of the Senate; though it may provide as to electoral qualifications for
the Commons, it is bound to provide for the number of seats so that
Quebec shall have sixty-five and the other provinces a proportionate
number, based on population. It is natural that the passing of time
should have rendered the position difficult. The fathers of federation
believed that the distribution of powers in the Act of 1867 would be
effective and sufficient; it is, in fact, inadequate and inconvenient, but
no authority exists to change it save the Imperial Parliament, and the
vital question, therefore, is,-On what grounds can that Parliament act?
Formally its numerous changes in minor matters have been carried out
on addresses from the two houses of the Dominion Parliament, but the
real issue is what amount of agreement as the basis of these addresses
would suffice for British action. Would the British Parliament be justi-
fied in enacting a change in the Constitution desired by the Dominion
Parliament but strongly objected to by the Province of Quebec or some
other province or provinces? It must be remembered that Canada falls,
for practical purposes, into four clear groupings, the Maritime Provinces,
Quebec, Ontario and the western Provinces, and that there is often sharp
cleavage of interests.

"In the extreme form it has been claimed apparently by Mr. Fer-
guson, when Premier of Ontario, that no change of importance can be
made without provincial consent; apparently any great province, pos-
sibly any province, by withholding assent could block change. This
view is based on the idea that the federal bond is the result of a com-
pact or treaty, a term which admittedly was often used in the debates
in the Canadian legislature when that body in 1865 approved the agree-
ment achieved with the Maritime Provinces in 1864. To this view it
is objected that in fact the Quebec agreement was never accepted by the
legislatures of Nova Scotia and New Brunswick, and that in fact in
certain matters the constitution prepared in 1864 was modified under
Imperial auspices before enacted in 1867, while as regards the other
provinces, especially those created by the Dominion, Manitoba, Saskat-
chewan and Alberta, any idea of a compact is absurd. The most effective
answer to this contention is the fact that in 1907, when an Imperial Act
was passed to vary the then existing state of provincial subsidies from
the federation, it was based on the assent of all the provinces, for, while
British Columbia demanded better terms, its Premier did not refuse
finally to agree to the Act being passed. It is useless to ignore the
importance of this precedent, whether it was wise to create it or not."
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(Note by Keith.-The theory of contract is clearly recognized by the
Privy Council in the Aeronautics Case [1932] A.C. 54. Contrast
Ewart, Can. Bar Review, IX 726-8.)

"What is clear is that amendment by the Imperial Parliament would
be a very delicate matter if it was opposed by any substantial body of
Dominion opinion and by one or more of the provincial legislatures,
and it is natural that repeated efforts should have been made as in
1927 to enable Canada to amend her own constitution without appeal
to the Imperial Parliament, a necessity which involves a clear diminu-
tion of formal if not of real status. Any such system itself would have to
be authorized by Imperial Act but then could operate independently of
it. It would involve safeguards for language and religious questions, so
that Quebec could negative any proposal which in her opinion menaced
the present safeguards; it would necessitate also provisions by which
changes in other matters of legislative authority could be made only when
to the approval of the Dominion Parliament by perhaps two-thirds
majorities of either house was added the assent of a majority of the
provinces, including Ontario and Quebec. It is, however, clear that the
utmost difficulty lies in achieving agreement, and so far provincial dis-
cussions with the Dominion have succeeded only in displaying profound
divergencies of view prevalent."

Keith explains that "In the case of the commonwealth,
neither the Commonwealth nor the States alone can alter
the federal distribution of powers or the constitutional
position in general. The States, he says, can amend their
own constitutions, and the Commonwealth has certain
powers in a limited but not unimportant field. In vital
matters

"the measure must be passed by absolute majorities in both houses
and then submitted to a referendum of the electorate not earlier than
two or later than six months after its passage. If the two houses dis-
agree, and one passes it twice with an interval of three months in the
same or a subsequent session, then the Governor General may submit the
measure to the electors. This, however, has been interpreted in practice
to mean that the power to submit is to be exercised on ministerial
advice, which means that normally the Senate cannot force a reference
to the electorate, since the ministry, being responsible to the House of
Representatives, would refuse to advise submission, as was the case in
1914. The measure to become ripe for submission for the Royal Assent
must be approved by a majority of electors and by a majority of states.
Moreover, there must be a majority in any State if any provision alter-
ing the proportional representation of the State in either house of Par-
liament, or the minimum number of members in the lower house, or the
limits of the State, or in any way affecting the provisions of the con-
stitution in relation thereto, is to be valid. The provision is rather
vague, but it must clearly mean that consent is necessary only as
regards changes affecting specific provisions in favour of the State."

Keith adds that "the extent of the power of alteration is
disputed. But clearly it must include the right to vary the
clauses setting forth the powers of the Commonwealth and
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the States." He asks "Can it abolish the States?" He
thinks not. The constitutional Act provides for an indis-
soluble federal union. He thinks that the Statute of West-
minster negates the idea that the Commonwealth Parlia-
ment could annul the constitution by repealing the Im-
perial Act of 1900 in which it is embodied.

The Union of South Africa is a unitary state. Observing
the provisions of its constitutional Act as to the mode of
amending, that Union may freely amend its constitution.
And so might, and did, the Irish Free State, as may the
now Eire.

(NOTE:-On careful examination of the Aeronautics'
Case [No. 56 of Annex 3] I am unable to agree with Mr.
Keith that it "clearly recognizes the theory of compact,"
but see my memorandum infra, which opens up previously
unpresented material circumstances which, in my opinion,
render that theory impossible of application in the case of
Canada.)

THE COMPACT THEORY OF CONFEDERATION

(a) LETTER AND MEMORANDUM OF HON. HOWARD FERGU-

SON, PREMIER OF ONTARIO, TO THE PRIME MINISTER OF

CANADA.
September 10, 1930.

MY DEAR MR. PRIME MINISTER:

You will recall that in some discussions we have had with reference
to the report of the Imperial Conference, and, in particular, the recom-
mendations made in the report of 1929, I have endeavoured to make
clear to you the attitude of the province of Ontario.

The Conference appears to have ignored the fact that the confedera-
tion of the provinces of Canada was brought about by the action of the
provinces. Our Constitution is really the crystallization into law by an
Imperial statute of an agreement made by the provinces after full con-
sultation and discussion. The province of Ontario holds strongly to the
view that this agreement should not be altered without the consent of
the parties to it.

On behalf of this province I desire to protest most vigourously against
any steps being taken by the Dominion Government, or the Imperial
Conference, to deal with the Provincial Treaty until the matter has been
submitted to the provinces and they have had ample time to give the
subject proper consideration.

To pursue the course indicated by the report of 1929 will not only
greatly disturb the present harmonious operation of our Constitution, but
I fear may seriously disrupt the whole structure of our confederation.

Ontario is genuinely alarmed about the situation, and I earnestly
urge upon you, representing the Dominion, and through you upon the
Imperial Conference, that this whole matter be left in abeyance until it
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can be dealt with in a proper manner, and to the satisfaction of the
parties to the original compact.

I am enclosing to you herewith a memorandum which embodies in
a brief form the story of confederation, together with the views of a
number of public men who were leaders in the movement; the interpreta-
tion of the courts upon the status of the province; and the recent trend
of the Dominion authorities upon the question.

With the story as a background, I am sure that a perusal of the
reports of the last two Conferences will convince you that the Provinces
have ample ground for serious alarm.

Yours very truly,
(Sgd.) G. H. FERGUSON.

"The memorandum prepared by Premier Ferguson
and addressed to the Prime Minister reads:-

"It is respectfully submitted that the right of the various provinces
to an equal voice concerning any contemplated changes in the law or the
conventions of the Constitution of the Dominion rests upon fundamental
considerations and historic facts which are as binding to-day as ever they
were upon all parties to confederation. The Constitution of Canada is
partly written and partly unwritten. As a distinguished writer has pointed
out, the unwritten Constitution includes all the great landmarks of
British and Canadian history as well as generally recognized conventions
and usages. The written Constitution is found in the Imperial legislation,
known as the British North America Acts, passed at various dates.

The British North America Act, 1867, is usually referred to as the
Compact of Confederation. This expression has its sanction in the fact
that the Quebec resolutions, of which the Act is a transcript, were in the
nature of a treaty between the provinces which originated the Dominion.

At the time of confederation these provinces had before them two
proposals for union of a widely different nature. There were those who
considered that the most advantageous arrangement would be a legisla-
tive union under which the law-making power would be centralized in one
Parliament, following the British precedent up to that time. There were
others who believed that the best arrangement would be a federal union,
with a federal Parliament charged with authority over matters of a
general nature, but preserving to the provinces legislative control over
local objects and the guardianship of provincial interest.

It was realized at an early stage of the proceedings that a legislative
union was not acceptable. The plan was discussed at the Charlottetown
Conference, and was deliberately set aside by all parties to the negotia-
tions. Therefore, when the delegates of the provinces met in Quebec in
October, 1864, it was to draft a plan for a federal union of the provinces
of British North America.

The equality of all the provinces, irrespective of population and
dimensions, was recognized by the fact that each province was allowed
one vote, Ontario and Quebec having one vote each, though they were
at the time united under the Union Act.

At the outset of the proceedings Hon. John A. Macdonald declared
himself in favour of a powerful central Government. He added, how-
ever: 'Great caution is necessary. The people of every section must feel
that they are protected, and by no overstraining of central authority
should such guarantees be over-ridden. Our constitution must be based
on an Act of the Imperial Parliament, and any question as to over-riding
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sectional matters determined by "Is it legal or not? " The judicial
tribunals of Great Britain would settle any such difficulties should they
occur.' (Pope's Confederation Documents, p. 55.)

On this same subject, Sir E. P. Tach6, Chairman of the Conference,
said: "The majority of the people believe if their rights and privileges
are left to the Local legislatures they will be safe in the liberties guaran-
teed to them and ratified by solemn treaties, even if we do not come to
an understanding on the subject of Confederation." (From Notes on the
Conference, by A. A. Macdonald of Prince Edward Island, in the Cana-
dian Archives.)

The first declaration of the Conference was in the following terms:
'The best interests and present and future prosperity of British North
America will be promoted by a Federal Union, provided such union can
be effected on principles just to the provinces.'

Additional emphasis was given to this declaration in the second reso-
lution by the statement that the proposed federation would provide a
system 'best adapted, under existing circumstances, to protect the
diversified interests of the several provinces and secure efficiency harmony,
and permanency in the working of the union.'

Thus in the foreground of all the proceedings in the formative stage
of the union, is the plain intimation that the Dominion was being created
at the instance of the provinces, and that all undertakings made by them
on their own behalf would be strictly observed.

On this basis the resolutions of the Quebec Conference setting out
in detail the plan of confederation were drafted, considered and adopted,
and eventually presented to the Canadian Parliament for ratification.

The Canadian Parliament was asked in 1865 to give formal ratifica-
tion to the resolutions as a treaty of union between the various provinces.
Hence Parliament was required to consider the resolutions en bloc with-
out amendment. Explaining this proceeding, Hon. John A. Macdonald said
that 'the scheme should be carried out as a whole, that it should be dealt
with as a treaty, to be endorsed without one single amendment or altera-
tion.' And Hon. George E. Cartier affirmed of the proposal: 'It is the
seme as any other treaty entered into under the British system.'

Some doubts were expressed as to whether changes might be made
in the Draft Act by the Imperial Parliament. On this subject Hon.
(Eorge E. Cartier gave a very explicit and earnest assurance to Parlia-
:nt. He said: 'I have already declared in my own name and on behalf

al the Government that the delegates who go to England will accept
fro'm the Imperial Government no Act but one based on the resolutions
Adopted by this House, and they will not bring back any other. I have
p" .dged my word of honour and that of the Government to that effect.'

It is not without significance that the British North America Act, as
arranged for by the treaty and as enacted by the Imperial Parliament,
did not confer upon the federal Parliament any power to amend the
Constitution of Canada, although each province was given power to amend
its constitution, except as regards the office of Lieutenant-Governor.

History has vindicated this precaution. If the power to amend the
Constitution had been vested in the Dominion, it is probable that the long
and hitherto successful controversy as to the constitutional rights of the
provinces would have had a different outcome, because at any stage of the
struggle the Dominion Parliament would have had power to enact legis-
lation setting aside the pretensions of the provinces.
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The wide measure of power wisely reserved to the provinces at con-
federation, and their relation to the federal authority, have been clearly
set forth by the Judicial Committee of the Privy Council on several
occasions, of which the following are notable:

Lord Watson in Liquidators of the Maritime Bank of Canada v
Receiver-General of New Brunswick (1892), A.C. 441-2, referring to the
British North America Act, 1867, said:

'The object of the Act was neither to weld the provinces into one
nor to subordinate provincial Governments to a central authority, but to
create a federal Government in which they should all be represented,
entrusted with the exclusive administration of affairs in which they had
a common interest, each province retaining its independence and autonomy.
That object was accomplished by distributing between the Dominion and
the provinces all powers, executive and legislative, and all public property
and revenues which had previously belonged to the provinces, so that the
Dominion Government should be vested with such of these powers,
property and revenues as were necessary for the due performance of its
constitutional functions, and that the remainder should be retained by
the provinces for the purposes of provincial government. But, in so far
as regards these matters which, by section 92, are specially reserved for
provincial legislation, the legislation of each province continues to be
free from the control of the Dominion and as supreme as it was before
the passing of the Act.'

In Hodge v The Queen, 9 A.C. 131-2, Sir Barnes Peacock, delivering
the opinion of the Board, said:

'When the British North America Act enacted that there should be
a Legislature for Ontario, and that its Legislative Assembly should have
exclusive authority to make laws for the province and for provincial pur-
poses in relation to the matters enumerated in section 92, it conferred
powers not in any sense to be exercised by delegation from or as agents
of the Imperial Parliament, but authority as plenary and as ample within
the limits prescribed by section 92, as the Imperial Parliament in the
plenitude of its power possessed and could bestow. Within these limits of
subject and area, the local legislature is supreme, and has the same
authority as the Imperial Parliament, or the Parliament of the Dominion!

Further elaboration of this view is rendered unnecessary by the fact
that it is not denied by any authority that the resolutions adopted by the
Quebec Conference were in the nature of a compact or treaty between
the provinces. When the Dominion came into existence it assumed all
the obligations and conditions accepted on its behalf by its sponsors.
Provinces subsequently attached to the Dominion, or established at its
instance, under the provisions of the British North America Act, occupied
the same relation towards the federal authority as the original parties
to the compact of confederation.

It is not contended that the British North America Act is unalterable,
or that it is complete or perfect in its terms. After twenty years' experi-
ence the representatives of five of the provinces, being all of the original
provinces and the province of Manitoba, held the first Interprovincial
Conference in the city of Quebec. That Conference, of which Sir Oliver
Mowat, one of the fathers of confederation, was Chairman, declared that
in many respects what was the common understanding and intention had
not been expressed in the British North America Act, and that important
provisions in the Act are obscure as to their true intent and meaning.
Accordingly the Conference drafted seventeen amendments as a basis on
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which the Act should be amended 'subject to the approval of the several
Provincial Legislatures.' The Conference did not produce any practical
results beyond the precedent which it established.

On five occasions the Imperial Parliament has passed measures to
amend the British North America Act, and on only one of these, when
the federal subsidy was readjusted have the provinces been consulted.
Altogether during the first sixty years of confederation thirty-three Acts
have been passed by the Parliament of the United Kingdom, modifying
the original Act.

The result of these precedents has been to undermine the constitu-
tional right of the provinces to be consulted regarding amendments to
the British North America Act. Recently it has been contended that the
Dominion Government has the authority to decide whether or not the
provinces should be consulted. In 1924, when the federal Parliament was
asked to approve of an amendment of the British North America Act
regarding extra-territorial legislation, the Government of Ontario formally
protested against the proceeding until the amendment had been sub-
mitted to the various provinces. The Minister of Justice denied the
provinces any voice in the matter on the ground that it did not in any
way concern them; although it was urged upon him by the Attorney-
General of Ontario, in a letter dated July 10, 1924, that 'in the opinion
of the law officers of the province of Ontario an amendment to the British
North America Act, in the words of your resolution, might be interpreted
as forming a basis of encroachment upon matters of legislation unques-
tionably given to the province by the British North America Act.'

On this occasion the Attorney-General of Ontario also ventured the
following protest on the broader issue involved: 'I do not need to remind
you that the British North America Act ' was a product of representatives
from all the provinces as such, and not as representatives to a Dominion
Parliament. The Government of this province is of opinion that the
Dominion Parliament should not act in the matter of obtaining constitu-
tional changes without the sanction of the provinces to its proposals to
the Imperial Government.'

These official representations were followed in a few days by a public
declaration by the Prime Minister of Ontario in an address delivered at
Prescott on July 12. The Toronto Globe of July 14 reports the Hon.
Mr. Ferguson as follows: 'I was surprised and disturbed the other day
by the introduction in the House of Commons of a resolution by Hon.
Ernest Lapointe. That move is not only inadvisable, but if the Dominion
Parliament were given this right it would be a breach of faith with the
provinces. Confederation was the result of certain compromises between
the provinces entering into it. It amounts to an agreement, and my view
is that there should not be any amendment without the consent of the
provinces, and no request should be made of the British Parliament
without first ascertaining whether or not the provinces would consent.

'The province of Ontario feels so strongly about this that we have
already made a protest to the federal Government against making any
such move without conference with and the co-operation of the various
provinces. All our personal and civil rights are now in the keeping and
protection of the provinces, and any amendment that would extend the
authority of the Dominion might easily be a serious menace to our
national unity.'

Other.incidents in the recent constitutional developments of Canada
invite particular attention. . . (Here follows a brief review of the
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debates in the House, 1925; the report of the Dominion-Provincial Con-
ference, 1927; and the report of the Committee on the Operation of
Dominion Legislation, 1929).

While this subject is under discussion it would not be opportune
to give Imperial statutory authority to incidents which have been allowed,
thi'ough inadvertence or otherwise, to find a footing in our constitutional
procedure. Such an enactment which [sic] has been and is likely to be
a source of friction and weakness to the Dominion of Canada. It is,
therefore, earnestly represented that no re-statement of the procedure
for amending the Constitution of Canada can be accepted by the
province of Ontario that does not fully and frankly acknowledge the right
of all the provinces to be consulted, and to become parties to the decision
arrived at.

(b) THE COMPACT THEORY OF CONFEDERATION

(N. McL. Rogers in Proceedings of Canadian Political Science
Association, 1931, pp. 205-30.)

The compact theory of federalism in its Canadian form of expression
is the deferred result of a sin of omission on the part of the fathers of
confederation, a sin which in scriptural fashion has now been visited upon
their children even unto the third and fourth generation. Sometimes
we are tempted to recall with pride that the great task of the Quebec
Conference was accomplished in the brief period of sixteen days, and
perhaps to congratulate ourselves that this achievement compares most
favourably with the four months devoted to the framing of the Con-
stitution of the United States and the much longer period spent upon
the Constitution of the Commonwealth of Australia. No one can doubt
that those who drafted the Quebec Resolutions performed a difficult
task with a high degree of skill and a reasonable measure of foresight,
but it is not easy to forgive them for their failure to realize the necessity
of providing the means whereby the Constitution might be amended in
future years without incurring needless friction between the Dominion
and the provinces. Certainly they would be the more entitled to our
gratitude to-day if they had continued their sessions another week if need
be in order to erect safeguards against the misunderstandings which must
arise when changing conditions and new currents of political and economic
thought would lead to a demand for alterations of the original terms
of union. It may be argued of course, that the omission of a procedure
of amendment was deliberate. But this does not lessen the gravity of
the offence. The very assumption of deliberate omission has encouraged
the Dominion and provincial authorities to put their own interpretations
on the significance of this alleged intention, and unfortunately there is
no preponderance of direct evidence to support the pleadings of either
party to the dispute. Whether or not the failure to devise an amendment
procedure was the result of intention or oversight, it is certain that the
predicament in which we now find ourselves must be laid in the first
instance at the door of the Quebec Conference, and in the second instance
upon the representatives of the Imperial Government who assisted in
drafting the British North America Act at the London Conference of 1866.

The most recent declaration of the compact theory of confederation
is to be found in a Memorandum submitted within the past year to the
Prime Minister of Canada by Hon. G. H. Ferguson on behalf of the
province of Ontario.

* *
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Since the British North America Act is unique among federal
Constitutions in not providing within itself a procedure of amendment,
the compact theory of confederation as set forth in the Memorandum
. . . must seek its justification in history, practice, federal theory, or
practical convenience. It would not be going too far to say that pro-
ponents of this theory have generally been satisfied to establish their
contentions on historical foundations. They argue that the Quebec
Conference of 1864 consisted of delegations from the several provinces
which were to be united under a federal Constitution; that these several
delegations agreed to seventy-two resolutions as the basis of union; that
these resolutions received the formal approval of the provincial legislatures
and were in fact the basis of the British North America Act; that there-
fore in the absence of any provisions to the contrary, the future amend-
ment of the British North America Act must follow the same procedure
as that by which the Quebec Resolutions were initiated and approved,
namely, the unanimous consent bf the constituent provinces of the Domin-
ion. This argument is supported with collateral evidence in the form
of frequent use of the words "treaty" and "compact" as applied to the
Quebec Resolutions by leading members of the Conference, thus indicat-
ing that these resolutions were regarded as having a binding character
as between the several contracting provinces.

It is evident that difficulties arise the moment we attempt to identify
the parties to the alleged treaty or agreement of confederation. Is the
Dominion a party? It did not exist prior to the passing of the British
North America Act. Are Ontario and Quebec parties to the agreement?
They were not distinct provinces during the confederation negotiations,
although it is true that Upper and Lower Canada were accorded a sep-
arate status at the Quebec and London Conferences. Are Prince Edward
Island and British Columbia parties to the compact? They made no
agreement with the other provinces but only with the Dominion. Are
Manitoba, Alberta, and Saskatchewan to be regarded as parties to the
agreement? They were created by Acts of the Dominion Parliament.
These difficulties, however formidable they may appear to the lay mind,
are swept away by supporters of the compact theory on the ground that
the nine provinces occupy a position of complete equality in the Dominion,
and that those which entered the union or were created after confederation
must be assumed to have the same rights and obligations as the original
members. In other words, the contract was express as regards the
Canadas, New Brunswick, and Nova Scotia and implied as regards the
remainder. This view is thus presented in Mr. Ferguson's Memorandum:

When the Dominion came into existence it assumed all the obligations
and the conditions that had been accepted on its behalf by its sponsors.
Provinces which were subsequently attached to the Dominion or estab-
lished at its instance under the provisions of the British North America
Act occupied the same relations towards the federal authority.

It is apparent, therefore, that the real substratum of the compact
theory is the original compact or treaty which it is alleged was made at
confederation. Any useful examination of that theory must begin with
an inquiry into the nature and significance of the transactions which
preceded the passage of the British North America Act in 1867.

The question whether the Quebec Resolutions constituted a treaty
in form and fact would scarcely deserve serious consideration were it not
for the explicit statements in this regard which were made by certain
delegates at the Quebec Conference who supported the resolutions in
the Canadian Legislature. In addition to the declarations of Macdonald
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and Cartier referred to by Mr. Ferguson in his Memorandum . . .
an interesting exchange occurred between George Brown and L. H. Holton:

Mr. Brown: But the honourable gentleman is entirely wrong when
he says we had no power to make this compact with the Maritime
Provinces. We had full power, express instructions, to enter into it.

Mr. Holton: Did the Parliament of England give you that power?
Mr. Brown: No; the honourable gentleman ought to know that

the treaty-making power is in the Crown-the Crown authorized us
specially to make this compact, and it has heartily approved of what
we did.

Now these 'declarations are utterly inconsistent both with the true
character of the negotiations and with existing constitutional practice.
The Crown did not authorize the delegates at the Quebec Conference to
conclude a binding agreement among themselves. All that was sanctioned
by the dispatch to Lord Mulgrave was a conference on the subject of a
union of the provinces of British North America. There was no grant
of powers to conclude a treaty, compact or binding agreement. The
colonies of British North America had not acquired in 1864 the right
to conclude commercial or political engagements either between them-
selves or with other countries. The utmost they had achieved during
the reciprocity negotiations in 1854 was the dubious privilege of prior
consultation before the terms of the treaty were finally arranged. The
only further progress towards participation in the making of treaties
at this period was a formal undertaking given by Henry Labouchere in
1857 that no treaty affecting the rights of a colony would be concluded
without the consent of the colonial legislature. Even in this important
feature the treaty analogy is falsified by the procedure adopted with
respect to the Quebec Resolutions. As I shall point out presently, these
resolutions were never in 'fact submitted to the Legislatures of New
Brunswick or Nova Scotia. Only in the Canadian Legislature did they
receive formal legislative approval. They were definitely rejected by
the legislature of Prince Edward Island. . . .

In the second place the task of drawing up a new Constitution for
the provinces of British North America attached to the function of legis-
lation and did not lie properly within the field of executive action. The
Crown, as advised by its Ministers in the several provinces, did not
possess constituent powers, and could not authorize or instruct delegates
to conclude a binding agreement which contemplated such radical changes
in the colonial Constitutions as were proposed by the Quebec Resolu-
tions. In so far as there was a power to alter a colonial Constitution
within the provinces that power was legislative in character. Two ques-
tions then arise. Did the several provincial legislatures authorize their

respective delegations to draw up a scheme of union, and did they subse-
quently ratify and accept the resolutions which emerged from the Quebec
Conference? As to the first question, it is important to observe that so
far as the Maritime Provinces were concerned, the provincial delegations
were never authorized by their legislatures to consider the proposal for a

union of the provinces of British North America. . . .
The next point to consider is whether the Quebec Resolutions, regard-

less of the manner of their origin, received the subsequent approval of
the several provincial legislatures. On this question the evidence is
equally conclusive. When delegates were authorized by Nova Scotia,
New Brunswick, and Prince Edward Island to consider the narrower
project of Maritime Union, it was contemplated that whatever agreement
was reached at Charlottetown should receive the sanction of the several
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legislatures before any attempt was made to implement it by constitu-
tional enactment. In the same manner the delegates at the Quebec Con-
ference agreed to submit the resolutions of that conference for the
approval of the several provincial legislatures. It is a matter of historical
record that this agreement was never carried out. Only in the legislature
of the United Provinces were the seventy-two resolutions submitted for
approval and accepted by a majority of the members. In Prince Edward
Island the resolutions were rejected by the legislature. In Newfoundland
their discussion was postponed to a more convenient season. In Nova
Scotia, at the first session following the Conference, Tupper saw that the
moment was not propitious for their submission, and deferred action by
securing acceptance of a resolution which revived the project of Maritime
Union as a necessary step towards the larger scheme. In New Brunswick
a general election was held at which the Government sponsoring the
Quebec Resolutions suffered a decisive defeat at the polls.

Subsequently, in 1866, the Imperial Government used all the pressure
at its command to further the scheme of union, and due in large measure
to the tactics pursued by Gordon, the Lieutenant-Governor of New
Brunswick, the Anti-Confederate administration in that province was
defeated, and following another general election a Government was formed
which was favourable to union. But even then, the Quebec Resolutions
were not submitted to the legislature. Instead, a course was taken which
reveals, I think, the true position of the provinces in the events leading
to the passage of the British North America Act. The resolution adopted
by the legislature of New Brunswick on the subject of confederation, and
the only resolution expressing legislative approval of union, makes no
reference whatever to the Quebec Resolutions, but is expressed in the
following terms:-

That an humble Address be presented to His Excellency the Lieu-
tenant-Governor, praying that His Excellency will be pleased to appoint
Delegates to unite with Delegates from the other provinces in arranging
with the Imperial Government for the Union of British North America
upon such terms as will secure the just rights and interests of New Bruns-
wick, accompanied with provisions for the immediate construction of the
Inter-Colonial Railway, each province to have an equal voice in such
Delegation, Upper and Lower Canada to be considered as separate
provinces.

In other words the Delegation from New Brunswick was appointed
to assist and advise the Imperial Government in arranging terms of union
which would secure the just rights and interests of the province. The
only express condition attached by the legislature to this representation
was the immediate construction of the Inter-Colonial Railway.

The course of proceedings in Nova Scotia is also instructive. Here,
too, the Quebec Resolutions were never formally submitted to the legis-
lature. In the beginning the sentiment of the Assembly was distinctly
hostile to the proposal for union, and especially to the scheme as set forth
in the Quebec Resolutions. The change in opinion was due in large
measure to the persistent pressure of the Imperial Government and the
sympathetic support of the new Lieutenant-Governor, General Fenwick
Williams, a native son who had won fame as the hero of Kars, and whose
appointment as Governor was a shrewd move on the part of those who
believed his avowed advocacy on confederation would not be without its
influence on recalcitrant members of the assembly. The reversal of
opinion in Nova Scotia, however, cannot be regarded as favourable to the
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Quebec Resolutions. Indeed, Mr. Miller, the gentleman who was mainly
responsible for the Confederation Resolution as passed by the Nova
Scotia Legislature in 1866, made no secret of the fact that his chief object
in supporting such a resolution was to prevent the acceptance of the
Quebec Resolutions. . . .

From this recital of the events which preceded and followed the
Quebec Conference, it is clear that the Resolutions of that Conference
were handicapped from the beginning by the bar sinister. Their birth,
so far as the Maritime Provinces were concerned, was illegitimate and
they were never accorded legal recognition. To recapitulate briefly, up
to the meeting of the London Conference in 1866, the Quebec Resolutions
had been accepted only by the legislature of the United Provinces of
Upper and Lower Canada. In Nova Scotia and New Brunswick they had
been abandoned to all intents and purposes, and the only point upon
which the legislatures of the provinces were of a common mind was the
desirability of confederation provided it could be effected on just and
equitable terms. So far as there was any compact, concensus, or general
agreement among the legislatures of the provinces, it was confined to the
fact of union and did not extend to any specific terms by which that
union was to be achieved. It is equally clear that the legislatures of
New Brunswick and Nova Scotia agreed to leave the final terms of con-
federation to the arbitrament of the Imperial Government and Parlia-
ment, as advised by delegates from the Provinces. Further confirmation
of this view is found in the fact that the legislatures of these provinces
rejected proposals whereby the scheme arranged at London should be
referred back to the provincial legislatures for approval before being
implemented in legislation by the Imperial Parliament. The true function
of the provincial delegations at the London Conference was advisory in
character. The details of the Act of Confederation were left to the
imperial authorities with the counsel and assistance of representatives of
the several provinces. It is true that the Quebec Resolutions were used
at London as the basis of the proposals which were later submitted to the
Imperial Government, but this was obviously a matter of convenience
since the majority of the Quebec Resolutions were not objected to by
the delegates from Nova Scotia and New Brunswick, and it was of
tactical importance to Macdonald to be able to assert that the Quebec
scheme was the true foundation of the Act of Confederation. There is
an interesting sidelight on this point in the account of the discussions at
the London Conference. Mr. McDougall, one of the Canadian represen-
tatives, asked if the Conference was at liberty to alter the Quebec Reso-
lutions. Mr. Ritchie declared that in the legislature of Nova Scotia it
was understood that all matters should be entirely open. The New
Brunswick delegates took substantially the same view. Macdonald's
cryptic reply is most significant:

We are quite free to discuss points as if they were open, although we
may be bound to adhere to the Quebec scheme.

As a matter of fact substantial changes were made in the Quebec
Resolutions which were never referred back to the provincial legislatures,
but were effected by the authority of the Imperial 'Parliament. These
changes did not relate merely to matters of detail but affected in a very
direct way the arrangements between the Dominion and the provinces.
It would not be going too far to say that in this respect the entire pro-
cedure by which the Canadian confederation was accomplished is without
parallel in the history of federal government. There was never any
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ratification of the actual terms of union either by the legislatures or by
the peoples of the federated provinces. As confederation was accom-
plished in legal form by a statute of the Imperial Parliament, so it was
accomplished in fact by the persistent pressure of the Imperial Govern-
ment on the Governments and legislatures of New Brunswick and Nova
Scotia. . . .

Neither the legislatures nor the people of the provinces of British
North America had given their consent to the terms of union as set out
in the British North America Act. The Canadian Legislature had accepted
the Quebec Resolutions, but was not given an opportunity to consider the
changes made at the London Conference. The provinces of New
Brunswick and Nova Scotia had expressed their desire to be federally
united, but approval of the terms of union was expressed not by the
legislatures or by the people, but by the Governments of these provinces.
The only legislative authority or approval behind the Canadian Constitu-
tion was that of the Imperial Parliament. The only agreement of pro-
vincial legislatures was confined to the acceptance of the principle of a
federal union. The so-called compact of the Quebec Resolutions is with-
out historical or constitutional basis. The London Conference was an
advisory body. There is no inference from the negotiations that amend-
ments of the British North America Act were to be based on provincial
consent. The more reasonable position would appear to be that if a
province felt itself aggrieved by an amendment proposed by the Dominion
Parliament, its representations might be referred to the Imperial Govern-
ment for consideration before the proposed amendment was implemented
by Imperial legislation. Certainly such a procedure would be more con-
sistent with the status of the New Brunswick and Nova Scotia delega-
tions at the final negotiations, and offers the most plausible explanation of
the omission of a specific amendment procedure from the British North
America Act, assuming that such an omission was deliberate and not due
to oversight.

But if the Quebec Resolutions did not constitute a treaty in form or
fact, how are we to account for the repeated use of the word 'treaty ' by
leading members of the Conference? Are we to conclude that regardless
of the confusion of thought and language in the debates in the Canadian
Legislature the resolutions were intended by the delegates to operate as
a binding agreement and that the Constitution to be based upon them
was not to be altered except with the unanimous consent of the contract-
ing parties? I have already indicated certain reasons why this view
cannot be adopted, but it may be useful at this point to offer a possible
explanation of the language used by Macdonald, Cartier, and others with
reference to the scheme elaborated at the Quebec Conference. In the
first place it is significant that the use of the term 'treaty' as applied to
the Quebec Resolutions is confined to the delegates from the United
Provinces. I have examined the debates in New Brunswick and Nova
Scotia with some care and nowhere do I find that the resolutions were
presented in these provinces as a treaty. On the contrary, the subsequent
actions of the delegates from New Brunswick and Nova Scotia are
entirely inconsistent with the view that they were regarded in this light.

It would appear then that there had been no formal understanding
at Quebec that the resolutions should be presented to the several legis-
latures as a treaty, but that their presentation in this form to the legisla-
ture of the United Provinces was simply the result of a ministerial
decision to adopt a manoeuvre which would ensure their passage with the
least possible delay and a minimum of discussion with respect to details.
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If this view is correct, it deprives the use of the word 'treaty' by
Macdonald, Cartier, and others of the significance attached to it by pro-
ponents of the compact theory. It is equally important to observe that
the language of 'treaty' and 'compact' was introduced before the rejec-
tion of the Quebec scheme by New Brunswick and before it became
apparent that the resolutions would have to be modified in important
respects before the Nova Scotia Legislature would express approval.
This being the case, it seems reasonable to conclude that the use of the
word 'treaty' as applied to the Quebec Resolutions in the Canadian
Legislature was either purely rhetorical or was adopted as a means of
confining discussion to the acceptance or rejection of the resolutions
in toto. It may be readily admitted that there was an obvious advantage
in securing a general agreement on the proposals which should be pre-
sented to the Imperial Government as the common views of the provinces
at the final conference in London. But even when this is conceded, it
does not follow that the constitution growing out of this agreement
should be regarded as a treaty or binding compact in relation to any
future alteration of its terms. On this point it is pertinent to ask if the
conduct of the leading members of the several provincial delegations who
afterwards held ministerial office in the Dominion Government is con-
sistent with the view that they regarded the Quebec or London Resolu-
tions as a treaty or compact which could only be altered by the unanimous
consent of the contracting parties. The answer to this question brings me
to the next stage of my inquiry, namely, an examination of the actual
practice which has been followed since confederation in securing altera-
tions of the terms of the British North America Act.

During the past sixty years the terms of the British North America
Act have been altered at quite frequent intervals, though not often by
the formal process of amendment. It has so happened that revisions of
the financial terms of union have usually been accomplished by legisla-
tion of the Dominion Parliament and have not involved the statutory
amendment of the British North America Act. Nevertheless, when it
was proposed to extend better terms to Nova Scotia in 1869, it was
argued very forcefully by Edward Blake that this was a substantive
change in the terms of confederation and ought to be effected by the
process of constitutional amendment, and Mr. Holton, on the second
reading of the Bill, moved as follows:-

That in the opinion of this House any disturbance of the financial
arrangements respecting the several provinces provided for in the British
North America Act, unless assented to by all the provinces, would be
subversive of the system of government under which the Dominion was
constituted.

This resolution, which was in effect a formal enunciation of the com-
pact theory of confederation, was rejected by a Government presided
over by Sir John Macdonald and by a House of Commons which included
among its members not a few of the delegates who had represented their
provinces at the Quebec Conference. It is interesting to note that the
division lists reveal that Macdonald, Cartier, Galt, Tilley, and Tupper
voted against the acceptance of the doctrine of unanimous consent as set
forth in this resolution. Two years later the question of provincial con-

sent was revived during the discussion of the draft Bill which was pro-
posed to the Imperial Parliament for the purpose of removing doubts as

to the competence of the Canadian Parliament to pass the Manitoba
Act. . . .
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Once more the Government declined to give approval to the principle.
The provinces were not consulted, and there was no united protest on their
part against the procedure that was followed.

In 1886 the British North America Act was formally amended by an
Imperial statute pursuant to a Joint Address of the Dominion Parliament.
The purpose of the amehdment was to enable that Parliament to provide
representation in the Senate and House of Commons for the territories.
Since this proposal when adopted would have a potential effect on the
balance of representation as between east and west, it would appear to
have been a matter in which the provinces were vitally concerned, but they
were not consulted by the Dominion Government and never gave their
consent to the amendment which was enacted by the Imperial Parliament
in accordance with the Joint Address.

There is not time to enter into a detailed examination of other
amendments of the British North America Act. It will suffice to say that
while in certain cases amendments affecting a certain province or a group
of provinces have been passed after consultation, as for example, the
amendment of 1930, providing for the return of the natural resources to
the western provinces, the only case in which all the provinces were
consulted as a preliminary to an amendment was on the occasion of the
revision of provincial subsidies in 1907. This precedent has been cited
in support of the compact theory of unanimous consent. . . The pre-
cedent of 1907 stands alone. It is without ancestors and without descend-
ants. It was created to meet the special circumstances of a general revision
of subsidies payable to the provinces. Hitherto the provinces themselves,
individually and by groups, had been quite willing to disturb the financial
basis of confederation without invoking the doctrine of unanimous consent.
It may be said in all fairness that they had connived at the repudiation
of the compact theory whenever it was to their advantage to do so. The
Dominion now wished to avoid these periodic disturbances of the financial
terms of union, and the summoning of the Dominion-Provincial Con-
ference was for the purpose of obtaining a final and unalterable settlement
without incurring the ill will of any province which believed it had
legitimate claims against the Dominion Treasury. As Sir Wilfrid Laurier
expressed it:

We thought we could not do better than have a friendly conference
with the provinces, and ascertain what was the most they deemed requisite
in order to prevent their coming again to Ottawa and knocking at the door
of Parliament.

In other words, this method was adopted as a matter of convenience
and was not intended to operate as a formal acknowledgment of the theory
of provincial consultation and consent. The Joint Address of the Dominion
Parliament upon which the amending statute was based does not differ in
form or phraseology from those which have been passed when the provinces
have not been consulted. Moreover, there is nothing in the preamble to
the Act which suggests that the proposal for amendment had been made
after consultation with the provinces. It is equally important to observe
that if the 1907 procedure created a precedent for consultation with the
provinces, it certainly does not constitute a precedent for the more
important aspect of the compact theory, which requires not only consulta-
tion but the unanimous consent of the provinces as a preliminary to
constitutional amendment. In this case, British Columbia was not a con-
senting party to the settlement arrived at, but this did not prevent the
Dominion Parliament from proceeding with the Joint Address, nor did it
prevent the Imperial Parliament from passing the amending Act. To sum
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up, the practice hitherto adopted with respect to the amendment of the
British North America Act is definitely against the implications of the
compact theory. The principle of unanimous consent has never been con-
ceded by the Dominion, and where the provinces have been consulted in
certain cases this procedure has been adopted as a measure of convenience
and has not been conceded as a matter of right. Moreover, with regard
to the frequent disturbance of the financial foundations of confederation,
the provinces have themselves adopted a position which is wholly incon-
sistent with the compact theory. . . .

Finally, on grounds of practical convenience the compact theory of
confederation is wholly untenable as applied to the conditions existing in
Canada. The economic interests of several provinces or groups of
provinces are dissimilar. Provincial sentiment slumbers but does not sleep.
Differences of race and religion are a potential cause of misunderstanding
and friction. A single province sometimes labours under a deep sense of
injustice against the Dominion Government. The interests of the
extremities of the Dominion are frequently in opposition to the interests
of the central provinces. With such elements of instability in the political
situation, consider the latent dangers in the doctrine of unanimous consent.
If the compact theory were accepted with all its implications, an amend-
ment of the British North America Act might be effectively countered by
a single province. The representatives of one hundred thousand people in
Prince Edward Island might set at naught the will of nine million in the
other provinces. There could be no more effective brake on the develop-
ment of our national institutions. No adequate means would exist to give
effect to the national will. Our Constitution would tend to become rigid
at a time when .changing currents of social and economic thought call for
a serious reconsideration of the distribution of powers and delimitation of
fields of taxation as laid down at confederation. The purpose of unanimous
consent is security through stability. But political societies are not static
but progressive. If their needs and aspirations grow with the times,
stability of constitutional arrangements will produce friction instead of
security. It is the virtue of the English Constitution that it can adapt
itself readily to any change in the temper of the nation, or any demand
for an extension or contraction of the boundaries of political action. With
a federal constitution this quality of flexibility is not attainable to the same
degree, for the constitution is a written one and necessarily calls for a more
formal procedure of amendment. Within those limits, however, which
are inherent in federalism, there ought to be an effort to obtain the
maximum of flexibility consistent with a reasonable security to the
legitimate aims and interests of minorities and provinces.

In this paper I have not attempted to deal with any alternative
to the amendment procedure implied in the doctrine of unanimous
consent. My purpose has been to reveal the fallacies of that doctrine
and to point out the grave dangers that would attend its acceptance.
It would appear that federal practice and political expediency call for a

limited measure of provincial consultation and consent in the future

amendment of the Canadian Constitution, and for definite guarantees
with respect to the right of certain minorities. But that is a far different
proposal from the logical implications of the compact theory. The alarm-
ing feature of that theory is the doctrine of unanimous consent which has

been based upon it. It is essential that an amendment procedure should
be adopted in the near future which will set at rest the present uncer-
tainty and make it possible for the will of the Canadian people to
prevail in the conscious development of their own Constitution. The first
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task, however, is to remove the barbed wire that has been set in our
path by the proponents of the compact theory of confederation. This
must be cut down and destroyed if the major objective is to be attained.

NOTE ON THE COMPACT THEORY

(By the Parliamentary Counsel of the Senate)

Sir George Ross, in " The Senate of Canada " collected
and set out, seriatim,-very much as does the Ferguson
pro-compact theory argument-ante-about all that was
said by anyone concerning treaty or compact during the
course of the Confederation debates of 1865 in the Cana-
dian Legislature. His citations follow-

Sir E. P. Tachi, speaking on 9th February, 1865 in the
Legislative Council of the Province of Canada stated
that-

"This resolution ... now comes before you, not as an act of the
Government of Canada, but as the mixed work of the Delegates from
all the Provinces in the form, as it were, of a treaty."

(NOTE.-The reference is to a resolution.)

Sir John A. Macdonald, speaking in the Legislative
Assembly, in answer to Mr. Powell stated that-

" The Government desired to say that they presented the scheme
as a whole, and would exert all the influence they could bring to bear
in the way of argument to induce the House to adopt the scheme
without alteration, and for the simple reason that the scheme was one
not framed by the Government of Canada or the Government of Nova
Scotia, but it was in the nature of a treaty settled between different
colonies, each clause of which had been fully discussed, and which had
been agreed to by a system of mutual compromise."

(NOTE.-The reference is to resolutions.)

Sir John A. Macdonald, speaking in the Legislative
Assembly in answer to Hon. A. A. Dorion, stated that-

"These resolutions were in the nature of a treaty, and if not adopted
in their entirety the proceedings would have to be commenced de novo.
If each Province undertook to change the details of the scheme there
would be no end to the discussions and the conferences which would have
to be held ... so that Confederation might not be effected until the Day
of Judgment."

(NoTE.-The referenceis to resolutions.)

Hon. William McDougall, speaking in the Legislative
Assembly, later in the Debate, stated that-

"It is fully understood by the House that the scheme was brought
before Parliament as the result of a Conference of all the Colonial
Governments, and as a Government measure, and that, being in the
nature of a treaty, it was absurd to suppose that it would be competent
for any of the Legislatures to amend the scheme.... In the very nature
of things--whether this is the best or the worst scheme that could have
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been devised-we cannot get around the fact that it is in the nature of a
treaty and therefore must be voted upon by a simple Yea and Nay."

(NOTE.-The reference is to resolutions.)

D'Arcy McGee, speaking in the Legislative Assembly,
stated that-

" We are assembled under the authority of an Imperial despatch to
Lord Mulgrave, Governor of Nova Scotia, and acting under the sanction
it gives. Everything we did was done in form and with propriety, and
the result 'of our proceedings is the document that has been submitted
to the Imperial Government, as well as to this House, and which we
speak of here as a treaty.... It is beyond your power or our power to
alter it."

(NoTE.-The reference is to resolutions.)

Sir George Ross next cites the Under Secretary of State,
who piloted the B.N.A. Act in 1867 in the House of
Commons and the 'Colonial Secretary, who was its pilot
in the House of Lords.

Mr. Adderley, Under Secretary of State, in charge of the
Bill in the House of Commons-

" The House may ask what occasion there can be for our interfering
in a question of this description. It will, however, I think, be manifest,
upon reflection, that, as the arrangement is a matter of mutual conces-
sion on the part of the Provinces, there must be some external authority
to give a sanction to the compact into which they have entered.... If,
again, federation has in this case specially been a matter of most delicate
treaty and compact between the provinces-if it has been a matter of
mutual concession and compromise-it is clearly necessary that there
should be a third party ab extra to give sanction to the treaty made
between them. Such seems to me to be the office we have to perform
in regard to this Bill."

(NOTE.-The preceding words relate, not to the result
of proceedings at Quebec but to proceedings at London,
to which, pursuant to the Nova Scotia and New Bruns-
wick commissions to their delegates, the British Govern-
ment was a party. Also, the references are to all things
done, even to drawing the Bill.)

Lord Carnarvon, in the House of Lords on Second
Reading of the Bill (B.N.A. Act)-

"The Quebec Resolutions, with some slight changes, form the basis
of a measure that I have now the honour to submit to Parliament. To
those resolutions all the British Provinces in North America were, as I
have said, consenting parties, and the measure founded upon them must
be accepted as a treaty of union."

(NOTE.-As to the " slight changes " they are shown
elsewhere in this report to have been far from slight, but
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note that Lord Carnarvon is speaking, necessarily, of the
changed resolutions and saying that not even these, but
the Act, should be accepted by the House as a treaty of
union.)

Finally, Sir George Ross cites Lord Carnarvon again,
as he spoke at a banquet in his honour, at Montreal, on
September 19th, 1883, saying-

"I venture to reply to your statement, and I believe it would be
the opinion of the highest tribunal, that your Federation Act is not to
be construed merely as a municipal Act. It is to be viewed as a treaty."

(NOTE.-The reference is to a statute.)

Gwynne J. went over the same ground in the Prohibitory
Liquor Laws Case in the Supreme Court of Canada, and
so did certain other judges ((1895) S.C.R. 170) and
Viscount Haldane has said that the B.N.A. Act " must be
accepted as a treaty of union amongst the then provinces "
((1914) A.C. 237) and Lord Atkin, in the Weekly Rest
Case (No. 62 of Annex No. 3) refers to " the interprovincial
compact to which the B.N.A. Act gives effect," and a score
of other like citations might be presented, sed cui bono?
The compact or treaty that most of those named had in
mind was the Quebec Resolutions, that others of them
had in mind was the London Resolutions or the B.N.A.
Act, that yet others of them had in mind was something
else, hardly one of them indicating the possible parties to
the treaty or compact, or considering the same thing in
the same sense as any other of them. The references to
treaty and quasi treaty in the Confederation debates have
relation to a claimed lack of freedom in the approving
legislature to amend the Quebec Resolutions, because of
an engagement made by the delegates to do their best to
secure approval of them as they stood. And so have the
remarks made in the Imperial Parliament. The London
Resolutions having replaced the Quebec Resolutions after
the rejection of them by two of the three Confederating
provinces it doesn't matter whether qua the Quebec Reso-
lutions they did or did not represent a treaty or compact.
My own opinion is that for a half dozen reasons they did
not. The London Resolutions amounted, but for a matter
of days only, to a compact between delegates who were
not authorized to bind their respective provinces by inter-
provincial agreement, but merely to agree upon a basis for
concerted negotiation of the terms of an Act of Parlia-
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ment with the Imperial Government, which compact
stands fully performed. Finally, when the delegates of
the London Conference, having arranged with the Imperial
government (as each and all did, in conference during a
succession of weeks, with the Colonial Secretary in the
chair) the form of a mutually acceptable statute which
the Imperial 'Government could present for enactment to
the Imperial Parliament, and when, on behalf of the
Imperial Government, the Colonial Secretary undertook
that the desired statute should be promoted by the Govern-
ment in Parliament, there was a compact between the
three provinces and the Imperial Government for a few
days until the necessary Bill was introduced and promoted,
whereupon that sole outstanding compact stood fully and
faithfully performed, so that when the Bill was enacted
there was no outstanding compact or treaty, explicit or
implicit of any kind whatever, but only an Imperial
statute, into which all previous communings had merged
and become as if they had never been. The proceedings
at London were between two " parties." The party of the
first part was the British Government. The party of the
second part was " the provinces " all seeking, in accord
as between themselves, the same favour or service from
the party of the first part, and seeking nothing from
each other. They were all on the same side of what-
ever " compact" existed, and that compact, too, was
fully and honourably performed by the other party-the
British government. The province of Canada, under the
terms of the requested legislation, was to perish and it
has perished, so qua that province, compact and nonsense
would have been synonymous. As to a compact between
Ontario, Quebec, Nova Scotia and New Brunswick, there
were not any Ontario and Quebec before the Act came
into force to be parties to any compact, nor, for that
matter, was there any Dominion of Canada. Wherefore
any compact that can now exist must have arisen since
the coming into force of the Act. I am afraid that in
the case of the Dominion of Canada the compact theory
leaks. It is most often urged in support of another theory
-that the B.N.A. Act cannot, without doing violence to
the constitution, be amended unless with the consent of
all the provinces. The conditions under which that Act
may be amended are considered elsewhere in this Report.
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The conclusion that I have reached, it will have been
observed, is that no compact, express or implied exists,
either as between provinces or as between provinces and
Dominion unless it be one that can be spelled out of the
terms of the B.N.A. Act,-that qua compact, we cannot
go back of the Act.

It is interesting that in the case of the Commonwealth
of Australia, whose completely enacted constitutional Act
was put before the people for adoption before it came
into force, surely presenting a stronger case for implica-
tion of compact than can be made out in Canada, the
courts have held that the situation is the same as I have
had to conclude that it is in Canada.

In Australia prior to the decision of the Engineers' Case
(28 Commonwealth L.R. at p. 142) the Courts at first
showed a disposition to regard the 'Commonwealth Con-
stitutional Act as the evidence, so to speak, of a compact
between the component states of the Commonwealth. In
that view the rules for interpretation of contracts would
be reasonably applicable to the interpretation and con-
struction of the Constitution. But it was ultimately held
in the case mentioned that the Constitutional Act itself
is " the political compact of the whole people of Australia,
enacted into binding law of the Imperial Parliament "
and "the words of the compact" must be enforced as
found in that Act, " precisely as framed."

In Commonwealth v New South Wales (1923) 32 C.L.R.
200, Isaacs J., observed that-

" This court has recently, in Amalgamated Society of Engineers
v Adelaide Steamship Co. (1920) 28 CL.R. 129, stated the true method
of interpreting the compact made by the people of Australia in founding
their wider citizenship. That method is to ascertain the true meaning
of its language as applied to the subject matter. We applied the standard
universal in British Courts, by giving effect to the actual bargain made
with all its mutual rights and obligations as they are stated on the face
of the instrument."

Now, as in the beginning deliberately intended, the
Imperial Parliament is, in my opinion, the arbiter and
executor as between this Dominion and its provinces as
to when and how and to what extent, if at all, the British
North America Act shall be amended.

I note that Dr. Ollivier, Law Clerk of the House of
Commons, as author of "L'Avenir Constitutionnel du
Canada," is in general agreement with the foregoing views.
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REPORT OF IMPERIAL CONFERENCE ON THE
OPERATION OF DOMINION LEGISLATION,

1929 (pp. 11-12, 23-30)

(a) Re DISALLOWANCE, RESERVATION, EXTRATERRI-

TORIALITY, &C.

"10. With regard to certain points connected with Dominion legisla-
tion-disallowance, reservation, the extraterritorial operation of Dominion
laws, and the Colonial Laws Validity Act-the Imperial Conference of
1926, while recognizing that there would be grave danger in attempting
in the limited time at their disposal any immediate pronouncement in
detail on issues of such complexity, set forth certain principles which
were considered to underlie the whole subject. As regards disallowance
and reservation it was recognized that, apart from provisions embodied in
Constitutions or in specific statutes -expressly providing for reservation,
it is the right of the Government of each Dominion to advise the Crown
in all matters relating to its own affairs; and that consequently it would
not be in accordance with constitutional practice for advice to be tendered
to His Majesty by His Majesty's Government in the United Kingdom
in any matter -appertaining to the affairs of a Dominion against the view
of the Government of that Dominion. It was also suggested that the
appropriate procedure with regard to projected legislation in one of the
self-governing parts of the Empire which may affect the interests of other
self-governing parts is previous consultation between His Majesty's
Ministers in the several parts concerned: and it was stated that, with
regard to the legislative competence of members of the British Common-
wealth of Nations other than the United Kingdom, and in particular to
the desirability of those members being enabled to legislate with extra-
territorial effect, the constitutional practice is that legislation by the
Parliament of the United Kingdom applying to a Dominion would only
be passed with the consent of the Dominion concerned.

" 11. It was, however, considered that there were points arising out of
these considerations, and in the application of these general principles,

which required detailed examination. In the first place, there remains a

considerable body of laws passed by the Parliament of the United Kingdom

which still applies to the Dominions and at present cannot be repealed or

modified by Dominion Parliaments; secondly, under the existing system

of His Majesty's Government in the United Kingdom retains certain

powers with reference to Dominion legislation; and, thirdly, while the

Parliament of the United Kingdom can legislate with extra-territorial

effect there is doubt as to the powers in this respect of Dominion

Parliaments.

(b) Re COLONIAL LAWS VALIDITY ACT

"45. The circumstances in which the Colonial Laws Validity Act,
1865, came to be enacted are so well known that only a brief reference
to them is necessary in this Report.

"46. From an -early stage in the history of colonial development the
theory had been held that there was a common law rule that legislation
by a colonial legislature was void if repugnant to the law of England.

5
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This rule was apparently based on the assumption that there were certain
fundamental principles of English law which no colonial law could violate,
but the scope of these principles was by no means clearly defined.

" 47. A series of decisions, however, given by the Supreme Court of
South Australia in the middle of the nineteenth century applied the rule
so as to invalidate several of the Acts of the legislature of that colony.
It was soon realized that, if this interpretation of the law were sound,
responsible government, then recently established by the release of the
Australian colonies from external political control, would to a great extent
be rendered illusory by reason of legal limitations on the legislative
power which were then for the first time seen to be far more extensive
than had been supposed. The serious situation which thus developed in
South Australia led to an examination of the whole question by the Law
Officers of the Crown in England, whose opinion, while not affirming the
extensive application of the doctrine of repugnancy upheld by the South
Australian Court, found the test of repugnancy to be so vague and
general a kind as to leave great uncertainty in its application. They
accordingly advised legislation to define the scope of the doctrine in new
and precise terms. The Colonial Laws Validity Act, 1865, was enacted
as the result of their advice.

"48. The Act expressly conferred upon colonial legislatures the
power of making laws even though repugnant to the English common
law, but declared that a colonial law repugnant to the provisions of an
Act of the Parliament of the United Kingdom extending to the colony
either by express words or by necessary intendment should be void to
the extent of such repugnancy. The Act also removed doubts which
had arisen regarding the validity of laws assented to by the Governor of
a colony in a manner inconsistent with the terms of his Instructions.

" 49. The Act, at the time when it was passed, without doubt extended
the then existing powers of colonial legislatures. This had been recog-
nized, but it is not less true that definite restrictions of a far-reaching
character upon the effective exercise of those powers were maintained
and given statutory effect. In important fields of legislation actually
covered by statutes extending to the Dominion the restrictions upon legis-
lative power have caused and continue to cause practical inconvenience
by preventing the enactment of legislation adapted to their special needs.
The restrictions in the past served a useful purpose in securing uniformity
of laws and co-operation on various matters of importance; but it follows
from the Report of the Imperial Conference of 1926 that this method
of securing uniformity, based as it was upon the supremacy of the
Parliament of the United Kingdom, is no longer constitutionally appro-
priate in the case of the Dominions, and the next step is to bring the
legal position in accord with the constitutional. Moreover, the interpre-
tation of the Act has given rise to difficulties in practice, especially in
Australia, because it is not always possible to be certain whether a
particular Act does or does not extend by necessary intendment to a
Dominion, and, if it does, whether all or any of the provisions of a
particular Dominion law are or are not repugnant to it."

(c) GENERAL RECOMMENDATIONS

"50. We have therefore proceeded on the basis that effect can only
be given to the principles laid down in the Report of 1926 by repealing
the Colonial Laws Validity Act, 1865, in its application to laws made
by the Parliament of a Dominion, and the discussions at the Conference
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were mainly concerned with the manner in which this should be done..
Our recommendation is that legislation be enacted declaring in terms
that the Act should no longer apply to the laws passed by any Dominion.

"51. We think it necessary, however, that there should be a sub-
stantive enactment declaring the powers of the Parliament of a Dominion,
lest a simple repeal of the Colonial Laws Validity Act might be held
to have restored the old common law doctrine.

"53. We recommend that effect be given to the proposals in the
foregoing paragraphs, by means of clauses in the following form:

(1) The Colonial Laws Validity Act, 1865, shall cease to apply to
any law made by the Parliament of a Dominion.

(2) No law and no provision of any law hereafter made by the
Parliament of a Dominion shall be void or inoperative on the
ground that it is repugnant to the law of England or to the
provisions of any existing or future Act of Parliament or to
any order, rule or regulation made thereunder, and the powers
of the Parliament of a Dominion shall include the power to
repeal or amend any such Act, order, rule or regulation in so,
far as the same is part of the law of the Dominion.

"54. With regard lastly to the problem which arises from the
existence of a legal power in the Parliament of the United Kingdom to
legislate for the Dominions, we consider that the appropriate method of
reconciling the existence of this power with the established constitutional
position is to place on record a statement embodying the conventional
usage. We therefore recommend that a statement in the following terms
should be placed on record in the proceedings of the next Imperial Con-
ference-

' It would be in accord with the established constitutional posi-
tion of all the members of the Commonwealth in relation to one
another that no law hereafter made by the Parliament of the
United Kingdom shall extend to any Dominion otherwise than at
the request and with the consent of that Dominion.'

We further recommend that this constitutional convention itself should
appear as a formal recital or preamble in the proposed Act of the Par-
liament of the United Kingdom.

"55. Practical considerations affecting both the drafting of Bills and
the interpretation of Statutes make it desirable that this principle should
also be expressed in the enacting part of the Act, and we accordingly
recommend that the proposed Act should contain a declaration and.
enactment in the following terms:

'Be it therefore declared and enacted that no Act of Parliament
hereafter made shall extend or be deemed to extend to a Dominion
unless it is expressly declared therein that that Dominion has re-
quested and consented to the enactment thereof.'

"57. If the above recommendations are adopted, the acquisition .by
the Parliaments of the Dominions of full legislative powers will follow
as a necessary consequence. We then proceeded to consider whether
in these circumstances special provision ought to be made with regard
to certain subjects. These seemed to us to fall into two categories,
namely, those in which uniform or reciprocal action may be necessary
or desirable for the purpose of facilitating free co-operation between

71054-33AJ
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the members of the British Commonwealth in matters of common concern,
and those in which peculiar and in some cases temporary conditions in
some of the Dominions call for special treatment.

62. The second subject which we considered concerns the effect of
the acquisition of full legislative powers by the Parliaments of the
Dominions possessing federal Constitutions.

"63. Canada alone among the Dominions has at present no power
to amend its Constitution Act without legislation by the Parliament of
the United Kingdom. The fact that no specific provision was made
for effecting desired amendments wholly by Canadian agencies is easily
understood, apart from the special conditions existing in Canada at that
time, when it is recalled that the British North America Act, 1867, was
the first Dominion federation measure and was passed over sixty years

ago, at an early stage of development. It was pointed out that the

question of alternative methods of amendment was a matter for further

consideration by the appropriate Canadian authorities and that it was

desirable therefore to make it clear that the proposed Act of the Par-

liament of the United Kingdom would effect no change in this respect.

It was also pointed out that for a similar reason an express declaration

was desirable that nothing in the Act should authorize the Parliament

of Canada to make laws on any matter at present within the authority

of the provinces, not being a matter within the authority of the Dominion.

"66. We are accordingly of opinion that the inclusion is required
in the proposed Act of the Parliament of the United Kingdom of express

provisions dealing with the matters discussed in the three preceding

paragraphs, and we have prepared the following clauses:

(1) Nothing in this Act shall be deemed to confer any power to
repeal or alter the Constitution Acts of the Dominion of Canada,
the Commonwealth of Australia, and the Dominion of New
Zealand, otherwise than in accordance with the law and con-
stitutional usage and practice heretofore existing.

(2) Nothing in this Act shall be deemed to authorize the Parliaments
of the Dominion of Canada and the Commonwealth of Australia
to make laws on any matter at present within the authority of
the Provinces of Canada or the States of Australia, as the case
may be, not being a matter within the authority of the Parlia-
ments or Governments of the Dominion of Canada and of the
Commonwealth of Australia respectively."

REPORT OF THE IMPERIAL CONFERENCE, 1930,
ON COLONIAL LAWS VALIDITY ACT

(Summary of Proceedings, pp. 17-19)

The Imperial Conference examined the various questions arising with
regard to the Report of the Conference on the Operation of Dominion
Legislation and in particular took into consideration the difficulties which
were explained by the Prime Minister of Canada regarding the represen-
tations which had been received by him from the Canadian provinces in
relation to that Report.

A special question arose in respect to the application to Canada of
the sections of the statute proposed to be passed by the Parliament at
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Westminster (which it was thought might conveniently be called the
Statute of Westminster), relating to the Colonial Laws Validity Act and
other matters. On the one hand it appeared that approval had been given
to the Report of the Conference on the Operation of Dominion Legisla-
tion by resolution of the House of Commons of Canada, and, accordingly,
that the Canadian representatives felt themselves bound not to take any
action which might properly be construed as a departure from the spirit
of that resolution. On the other hand, it appeared that representations
had been received from certain of the provinces of Canada subsequent
to the passing of the resolution, protesting against action on the Report
until an opportunity had been given to the provinces to determine whether
their rights would be adversely affected by such action.

Accordingly, it appeared necessary to provide for two things. In the
first place it was necessary to provide an opportunity for His Majesty's
Government in Canada to take such action as might be appropriate to
enable the provinces to present their views. In the second place it was
necessary to provide for the extension of the sections of the proposed
statute to Canada or for the exclusion of Canada from their operation
after the provinces had been consulted. To this end it seemed desirable
to place on record the view that the section of the statute relating to the
Colonial Laws Validity Act should be so drafted as not to extend to
Canada unless the statute was enacted in response to such requests as are
appropriate to an amendment of the British North America Act. It also
seemed desirable to place on record the view that the sections should
not subsequently be -extended to Canada -except by an Act of Parliament
of the United Kingdom enacted in response to such requests as are appro-
priate to an amendment of the British North America Act.

The Conference on the Operation of the Dominion Legislation in
1929 recommended a draft clause for inclusion in the statute proposed to
be passed by the Parliament at Westminster to the following effect:-

No Act of Parliament of the United Kingdom passed after the
commencement of this Act shall extend, or be deemed to extend, to
a Dominion unless it is expressly declared in that Act that that
Dominion has requested, and consented to, the enactment thereof.

At the present Conference the delegates of His Majesty's Government
in the United Kingdom were apprehensive lest a clause in this form should
have the effect of preventing an Act of the United Kingdom Parliament
passed hereafter from having the operation which the legislation of one
State normally has in relation to the territory of another. To obviate
this, the following amendment was proposed:-

No Act of Parliament of the United Kingdom passed after the
commencement of this Act shall -extend, or be deemed to extend, to
a Dominion as part of the law in force in that Dominion, unless it is
expressly declared in that Act that that Dominion has requested, and
consented to, the enactment thereof.

The delegates from some of the Dominions were apprehensive lest
the acceptance of the above amendment might imply the recognition of
a right of the Parliament of the United Kingdom to legislate in relation
to a Dominion (otherwise than at the request and with the consent of
the Dominion) in a manner which, if the legislation had been enacted in
relation to a foreign state, would be inconsistent with the principles of
international comity. It was agreed that the clause as amended did not
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imply, and was not to be construed as implying, the recognition of any
such right, and, on the proposal of the United Kingdom Delegates, that
a statement to this effect should be placed on record.

The Conference passed the following Resolutions:-

(i) The Conference approves the Report of the Conference on the
Operation of Dominion Legislation (which is to be regarded as
forming part of the Report of the present Conference), subject
to the conclusions embodied in this section.

(ii) The Conference recommends:

(a) that the statute proposed to be passed by the Parliament at
Westminster should contain the provisions set out in the
Schedule annexed.

(b) that the 1st December, 1931, should be the date as from
which the proposed statute should become operative.

(c) that with a view to the realization of this arrangement, Reso-
lutions passed by both Houses of the Dominion Parliaments
should be forwarded to the United Kingdom, if possible by
1st July, 1931, and, in any case, not later than the 1st August,
1931, with a view to the enactment by the Parliament of the
United Kingdom of legislation on the lines set out in the
schedule annexed.

(d) that the statute should contain such further provisions as to
its application to any particular Dominion as are requested
by that Dominion.

THE COLONIAL LAWS VALIDITY ACT, 1865

(28 & 29 Vict., chapter 63) (June 29, 1865)

An Act to remove doubts as to the Validity of
Colonial Laws

Whereas doubts have been entertained respecting the validity of
divers laws enacted or purporting to have been enacted by the Legis-
latures of certain of Her Majesty's Colonies, and respecting the powers
of such Legislatures, and it is expedient that such doubts should be
removed:

Be it hereby enacted by the Queen's most Excellent Majesty, by
and with the Advice and Consent of the Lords Spiritual and Temporal,
and Commons, in this present Parliament assembled, and by the authority
of the same, as follows:

1. The Term 'Colony '.shall in this Act include all of Her Majesty's
Possessions abroad in which there shall exist a Legislature, as hereinafter
defined, except the Channel Islands, the Isle of Man and such Territories
as may for the Time being be vested in Her Majesty under or by virtue
of any Act of Parliament for the Government of India:

The Terms 'Legislature' and 'Colonial Legislature' shall severally
signify the Authority, other than the Imperial Parliament or Her
Majesty in Council, competent to make laws for any Colony:

The Term 'Representative Legislature' shall signify any Colonial
Legislature which shall comprise a Legislative body of which One
Half are elected by Inhabitants of the Colony:
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The Term 'Colonial Law' shall include Laws made for any
Colony either by such Legislature as aforesaid or by Her Majesty
in Council:

An Act of Parliament, or any Provision thereof, shall in con-
struing this Act, be said to extend to any Colony when it is made
applicable to such Colony by the express Words or necessary Intend-
ment of any Act of Parliament:

The Term 'Governor' shall mean the Officer lawfully administer-
ing the Government of any Colony:

The Term 'Letters Patent' shall mean Letters Patent under the
Great Seal of the United Kingdom of Great Britain and Ireland.

2. Any Colonial Law which is or shall be in any respect repugnant
to the Provisions of any Act of Parliament extending to the Colony to
which such law may relate, or repugnant to any Order or Regulation
made under Authority of such Act of Parliament, or having in the
Colony the Force and Effect of such Act, shall be read subject to such
Act, Order or Regulation, and shall, to the Extent of such Repugnancy,
but not otherwise, be and remain absolutely void and inoperative.

3. No Colonial Law shall be or be deemed to have been void or
inoperative on the Ground of Repugnancy to the Law of England unless
the same shall be repugnant to the Provisions of some such Act of Par-
liament, Order or Regulation as aforesaid.

4. No Colonial Law, passed with the Concurrence of or assented to
by the Governor of any Colony, or to be hereafter so passed or assented
to, shall be deemed to -have been void or inoperative by reason only of
an Instruction with reference to such Law or the subject thereof which
may have been given to such Governor by or on behalf of Her Majesty,
by any Instrument other than the Letters Patent or Instrument author-
izing such Governor to concur in passing or to assent to Laws for the
Peace, Order and Good Government of such Colony, even though such
Instructions may be referred to in such Letters Patent or last mentioned
Instrument.

5. Every Colonial Legislature shall have, and be deemed at all Times
to have had, full Power within its Jurisdiction to establish Courts of
Judicature, and to abolish and reconstitute the same, and to alter the
Constitution thereof, and to make Provision for the Administration of
Justice therein; and every Representative Legislature shall, in respect
to the Colony under its Jurisdiction, have, and be deemed at all times
to have had, full Power to make Laws respecting the Constitution,
Powers and Procedure of such Legislature; provided that such Laws
shall have been passed in such Manner and Form as may from Time to
Time be required by any Act of Parliament, Letters Patent, Order in
Council, or Colonial Law for the Time being in force in the said Colony.

6. The Certificate of the Clerk or other proper Officer of a Legislative
Body in any Colony to the Effect that the Document to which it is
attached is a true copy of any Colonial Law assented to by the Governor
of such Colony, or of any Bill reserved for the Signification of He
Majesty's Pleasure by the said Governor, shall be prima facie Evidence
that the Document so certified is a true copy of such Law or Bill, and,
as the Case may be, that such Law has been duly and properly passed
and presented to the Governor; and any Proclamation purporting to be
published by Authority of the Governor in any Newspaper in the
Colony to which such Law or Bill shall relate, and signifying Her
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Majesty's Di allowance of any such Colonial Law. or Her Majesty's
assent to any such reserved Bill as aforesaid, shall be prima facie Evidence
of such Disallowance or Assent.

And whereas Doubts are entertained respecting the Validity of
certain Acts enacted or reputed to be enacted by the Legislature of
South Australia: Be it further enacted as follows:

7. (The section applies exclusively to South Australia.)

NOTES ON DOMINION STATUS

(By the Parliamentary Counsel of the Senate)

The chronology of the attainment by Canada of
Dominion Status may be written as follows:-

1. Responsible government.

2. Dominion's War Service.

3. Participation in the War Cabinet.

4. Consequent individual participation at peace confer-
ence.

5. Individual membership in League of Nations.

6. Acknowledgement and grant of the right of individual
representation at Foreign Courts.

7. Definition of Dominion Status as between Great
Britain and the Dominions at Imperial Conference
of 1926 that " They (Great Britain and the
Dominions) are autonomous communities within
the British Empire, equal in status, in no way
subordinate one to another in any aspect of their
domestic or external affairs, though united by a
common allegiance to the Crown and freely asso-
ciated as members of the British Commonwealth
of Nations."

8. Discussions at London during the Conference of
experts of 1929 and settlement at the formal Con-
ference of 1930, upon means for giving legal effect
to the new status so acquired.

9. Enactment of the Statute of Westminster, 1931.

RESULTS OF CANADA'S DoMINION STATUS

(a) As to Internal Affairs.
(b) As to External Affairs.
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(a) Internal Affairs

(1) The Governor General is now appointed by the
King on the advice of the Prime Minister of
Canada. He represents the King only, and his
relations with the Dominion Government are the
same as those of the King with the Imperial
Government. The Governor General is no longer
subject to instructions from the latter Government.

(2) The Crown is now obliged conventionally to assent,
as advised by the Dominion Government alone, to
Dominion legislation. Legal provisions to the con-
trary remain unrepealed in the British North
America Act, but, conventionally, if and whenever
Canada so requests they will be repealed.

(3) The Dominion Parliament may now legislate with
extra-territorial effect and it has attached to all
Canadian legislation that effect. It can repeal any
Act of the Imperial Parliament in force in Canada,
in so far as its extension to Canada is concerned,
except the Statute of Westminster and the various
British North America Acts and amendments
thereto.

(4) The Colonial Laws Validity Act, 1865, does not now
extend to any Act of the Dominion or of any prov-
ince of the Dominion.

(5) No Imperial Act passed after 11th December, 1931,
extends to the Dominion as part of the law thereof
unless it is expressly declared in such Act that the
Dominion had requested and consented to its
enactment.

(6) The Dominion's legislative power to enact laws in
relation to shipping is now, by law, unrestricted,
and by convention it is, as between the Imperial
and Dominion Parliaments, exclusive, in so far as
the Imperial Crown can assure and provide.

(7) The Dominion is now free to abolish all appeals to
the King in Council, whether as of right or as of
grace, concerning matters over which the Dominion
has legislative or other jurisdiction.
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(b) External Affairs

(1) Canada's relations with the League of Nations are
carried on by the Governor General on the advice
of the Dominion Government. Canada's delegates
to the League are accredited by him on the same
advice. In practice they consult with Imperial and
other British Commonwealth delegates, but they
are not under obligation to do so and they vote
and act independently. Like autonomy exists as to
Canada's relations with the Labour Organization of
the League. Also, all conventions concluded under
League auspices are ratified solely by the Governor
General in Council.

(2) The Dominion can be, and is, represented as it may
desire, at foreign courts, and it can, and does,
receive foreign ministers. In practice, the British
Foreign Office secures, at Canada's request, assent
for representation at foreign courts by such persons
as the Governor General in Council nominates.

(3) The Dominion may, and does, enter into formal
treaties with foreign governments. In such cases
full powers are granted by the King at the request
of his Canadian Ministers. In practice the Imperial
Foreign Secretary countersigns, but he does so
merely as agent of the Governor General in Council
and upon his responsibility. In the case of agree-
ments (viz. other than formal treaties) with foreign
governments the Dominion Government may, and
does, act without royal intervention.

(4) Pursuant to constitutional convention the Dominion
informs all other components of the British
Commonwealth of its intention to negotiate a treaty
or convention. Such action is reciprocal. The
reason is so that every other component may, in
its own interest, if any, make representations or
suggest joint action. When, for convenience, British
delegates are authorized by the Dominion to act
for it in the negotiation of a treaty or agreement
they must sign as well for the Dominion, separately,
as for Great Britain.
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(5) Whether the Dominion shall be bound by a treaty
in the negotiation- whereof it has had no part is,
by constitutional convention, for the Dominion to
decide.

(6) Whenever the common sovereign of the British
Commonwealth is at war, whether on the advice
of his Imperial advisers or otherwise, the whole
British Empire is at war, by the law of nations,
which is recognized as part of the common law of
England. Consequently, in such event, neutrality
on the part of any one or more components of the
Empire is in law unrecognizable and impossible in
fact, for neutrality would entail a declaration by
order in council, running in the King's own name,
or by his authority, that he stands neutral with
relation to his own war. The sovereign's personality
is legally indivisible. Such merely theoretical divi-
sion of the sovereign's office as is spoken or written
of at times is made for the internal purposes of
Empire administration, and not otherwise, in law
or in fact.

THE STATUTE OF WESTMINSTER, 1931

(22 GEO. V, CHAPTER 4)

An Act to give effect to certain Resolutions passed by
Imperial Conferences held in the years 1926 and 1930.

[11 December, 1931.1

"Whereas the delegates of His Majesty's Governments in the United
Kingdom, the Dominion of Canada, the Commonwealth of Australia, the
Dominion of New Zealand, the Union of South Africa, the Irish Free
State and Newfoundland, at Imperial Conferences holden at Westminster
in the years of our Lord nineteen hundred and twenty-six and nineteen
hundred and thirty did concur in making the declarations and resolutions
set forth in the Reports of the said Conferences:

And whereas it is meet and proper to set out by way of preamble to
this Act that, inasmuch as the Crown is the symbol of the free association
of the Members of the British Commonwealth of Nations, and as they
are united by a common allegiance to the Crown, it would be in accord
with the established constitutional position of all the members of the
Commonwealth in relation to one another that any alteration in the law
touching the Succession to the Throne or the Royal Style and Titles
shall hereafter require the assent as well of the Parliaments of all the
Dominions as of the Parliament of the United Kingdom:

And whereas it is in accord with the established constitutional position
that no law hereafter made by the Parliament of the United Kingdom
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shall extend to any of the said Dominions as part of the law of that
Dominion otherwise than at the request and with the consent of that
Dominion:

And whereas it is necessary for the ratifying, confirming and estab-
lishing of certain of the said declarations and resolutions of the said Con-
ferences that a law be made and enacted in due form by authority of the
Parliament of the United Kingdom:

And whereas the Dominion of Canada, the Commonwealth of Aus-
tralia, the Dominion of New Zealand, the Union of South Africa, the
Irish Free State and Newfoundland have severally requested and con-
sented to the submission of a measure to the Parliament of the United
Kingdom for making such provision with regard to the matters aforesaid
as is hereafter in this Act contained:

Now, therefore, be it enacted by the King's most Excellent Majesty
by and with the advice and consent of the Lords Spiritual and Temporal,
and Commons, in this present Parliament assembled, and by the authority
of the same, as follows

1. In this Act the expression 'Dominion, means any of the following
Dominions, that is to say, the Dominion of Canada, the Commonwealth
of Australia, the Dominion of New Zealand, the Union of South Africa,
the Irish Free State and Newfoundland.

2. (1) The Colonial Laws Validity Act, 1865, shall not apply to any
law made after the commencement of this Act by the Parliament of a
Dominion.

(2) No law and no provision of any law made after the commence-
ment of this Act by the Parliament of a Dominion shall be void or
inoperative on the ground that it is repugnant to the Law of England, or
to the provision of any existing or future Act of Parliament of the United
Kingdom, or to any order, rule or regulation made under any such Act,
and the powers of the Parliament of a Dominion shall include the power
to repeal or amend any such Act, order, rule or regulation in so far as
the same is part of the law of the Dominion.

3. It is hereby declared and enacted that the Parliament of a
Dominion has full power to make laws having extra-territorial operation.

4. No Act of Parliament of the United Kingdom passed after the
commencement of this Act shall extend, or be deemed to extend, to a
Dominion as part of the law of that Dominion, unless it is expressly
declared in that Act that that Dominion has requested, and consented to,
the enactment thereof.

5. Without prejudice to the generality of the foregoing provisions of
this Act, sections seven hundred and thirty-five and seven hundred and
thirty-six of the Merchant Shipping Act, 1894, shall be construed as
though reference therein to the Legislature of a British Possession did not
include reference to the Parliament of a Dominion.

6. Without prejudice to the generality of the foregoing provisions of
this Act, section four of the Colonial Courts of Admiralty Act, 1890
(which requires certain laws to be reserved for the signification of Her
Majesty's pleasure or to contain a suspending clause), and so much of sec-
tion seven of that Act as requires the approval of Her Majesty in Council
to any rules of court for regulating the practice and procedure of a
Colonial Court of Admiralty, shall cease to have effect in any Dominion
as from the commencement of this Act.



17

7. (1) Nothing in this Act shall be deemed to apply to the repeal,
amendment or alteration of the British North America Acts, 1867 to 1930,
or any order, rule or regulation made thereundei.

(2) The provisions of section two of this Act shall extend to laws
made by any of the provinces of Canada and to the powers of the legisla-
tures of such provinces.

(3) The powers conferred by this Act upon the Parliament of Canada
or upon the legislatures of the Provinces shall be restricted to the enact-
ment of laws in relation to matters within the competence of the Parlia-
ment of Canada or any of the legislatures of the Provinces, respectively.

8. Nothing in this Act &c. (The section applies exclusively to the
Commonwealth of Australia and the Dominion of New Zealand.)

9. Nothing in this Act &c. (The section applies exclusively to the
Commonwealth of Australia.)

10. None of the following sections of this Act &c. (The section applies
expressly and exclusively to the Commonwealth of Australia, the
Dominion of New Zealand and Newfoundland.)

11. Notwithstanding anything in the Interpretation Act, 1889, the
expression 'Colony' shall not, in any Act of the Parliament of the
United Kingdom passed after the commencement of this Act, include a
Dominion or any province or State forming part of a Dominion.

12. This Act may be cited as the Statute of Westminster, 1931.

NOTES ON THE STATUTE OF WESTMINSTER

(By the Parliamentary Counsel of the Senate)

It is not open to doubt that the Imperial Parliament
may, so far as constitutional law is concerned, legislate
for Canada, notwithstanding the British North America
Act, and without Canada's consent or request, indeed,
against Canada's will, to as full an extent as it may see
fit. Nor can there be any doubt that, notwithstanding
the Statute of Westminster, the Imperial Parliament may
so far as such law is concerned, as fully, freely and exten-
sively so legislate. The British North America Act and
the Statute of Westminster, alike, are, in the eye of the
law, merely statutes of Parliament and-at law-no
Parliament can bind either itself or a future Parliament.
Both of these Acts are results of legislative compacts
the first between the Imperial government and the three
original provinces of confederation, the second between the
Imperial government and the Dominions, including the
Dominion of Canada. But these compacts are now, at
law, merely part of the history of the two statutes. They
have been executed by, and they are at law merged into,
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the respective statutes, both whereof, so far as law is con-
cerned, could be totally repealed by the Imperial Parlia-
ment, at any time, without Canada's consent and despite
Canada's protest, notwithstanding the history, terms,
intent or purpose of either statute, but especially the
latter, which expressly enacts in promissory terms.

The Imperial Parliament, in its legal omnipotence could
lawfully so enact. It could, also, enact Herod's law for
the slaughter of the innocents. But it won't in either
case. The legal power of the Imperial Parliament is
tempered and controlled by constantly expanding and
improving constitutional conventions (usages) which, in
time, become recognized as of a force equal or superior
to that of any statute of a constitutional nature. They
tell statesmen and legislators what is or is not " done "
in polite constitutional circles, and, nowadays at least,
that is enough. There are no sanctions, yet the system
works. The Statute of Westminster is one that enacts
as law certain of these constitutional conventions so far
as evolved at the time of its enactment. Another, unen-
acted, but, in practice, equally powerful constitutional
convention marches beside the enacted statute, restraining
its repeal or, unless according to its terms, its amendment,
and meanwhile, aided by statute and by constitutional con-
ventions, some old, others new and still others newer, what
Mr. Lefroy terms " the organic development of the national
life " goes on, for Canada is governed under a constitution
" similar in principle to that of the United Kingdom "
whose constitutional system extends to us and under that
system constitutional statutes must be read and applied
so as to conform with constitutional usage, or as more
often expressed, with " the conventions of the constitu-
tion."

The Imperial Conference of 1926 had declared that
" equality of status, so far as Britain and the Dominions
are concerned " was " the root-principle governing our
Inter-Imperial Relations," The situation at law was by
no means consonant, but the effect of the declaration of
equality of status was the statement of an overriding
constitutional convention requiring a conformable admin-
istration of the law. The declared convention involved no
more than recognition of the result of a long drawn out
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constitutional evolution. The Imperial Conference of 1930
was devoted largely to consideration of the means of
reconciliation of law with constitutional convention.
Complete reconciliation was, for one reason or another, not
desired by any of the Dominions. Their right to it, and
a means to attain it, so far as possible, were conceded and
accorded. The enactment of the Statute of Westminster
and the repeal of the !Colonial Laws Validity Act go far
towards establishing equality of status in law. The first
mentioned statute declares certain conventions and enacts
consonantly with others. It was, and must remain,
impossible in one respect-and the fact must be faced-
to provide by Imperial statute for strict equality of status
by law as between Great Britain and the Dominions,
because Great Britain's Parliament must, in law, remain
free to repeal or amend any Imperial statute, even that
which would acknowledge or enact the equality. Not so,
however, as to constitutional convention, which requires
on Great Britain's part mere compact, followed by hon-
ourable self-denial. Hence the Statute of Westminster,
whilst it provides for the practical operation of equality
of status, does not in terms enact it, but leaves its fullness
and perpetuity of operation to convention. It is not
necessary for present purposes to set out in detail what
the concerned inequalities of status were, nor to distinguish
between those dependent upon convention and those
dependent upon law. But it is necessary to remember
that the Statute of Westminster does not embrace or
mention all the components, legal and conventional, of
Dominion Status.

The Speech from the Throne whereby the Parliament
at Westminster was opened on November 10th, 1931,
contained the following words-

"In conformity with the undertaking given to the representatives
of My Dominions in 1960, a measure will be laid before you to give
statutory effect to certain of the declarations and resolutions of the
Imperial Conferences of 1926 and 1930. This measure is designed to make
clear the powers of Dominion Parliaments and to promote the spirit of
free co-operation amongst the Members of the British Commonwealth of
Nations."

The Bill was introduced November 12th, 1931 and
passed in the House of Commons on November 24th and
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in the House of Lords on December 3rd. Royal Assent
was given on December 11th, 1931.

THE PREAMBLE

The first, fourth and fifth paragraphs of the preamble
connect with the Reports of Imperial Conferences.

Only the second and third paragraphs declare constitu-
tional conventions. These were obviously inserted as Par-
liamentary admissions. The second, particularly, has no
relation at all to anything enacted. It was adopted as a
constitutional convention at the Imperial Conference of
1930. The Conference itself desired the insertion of the
convention in the preamble rather than in the body of the
Act. It has not any legal effect.

The third paragraph of the preamble declares a conven-
tion which relates to the same matter as that which sec-
tion 4 of the Bill enacts as law. The undeniable right in
law of the Imperial Parliament is not affected by the terms
of section 4. The declaration of the preamble aids sec-
tion 4, and, practically, that declaration is more powerful,
in its declaration of a convention (binding as it is until
Parliament is released from it), than section 4 itself, which,
although it alters the law, by enacting a rule of construc-
tion, cannot ensure that the alteration will be permanent.
(Re British Coal Corporation (1935) A.C. 500 at 520.) So
far as law is concerned, the Imperial Parliament is free to
enact, at any time, anything whatsoever concerning a
Dominion, without that Dominion's request or consent, by
merely prefacing the enactment with the words " Notwith-
standing anything in section 4 of the Statute of West-,
minster." The preamble can be ignored or included within
the non obstante provision, with, in either case, the same
result in law.

Again, as to the " equality of status," said to exist, it
cannot, as already stated, exist, in law, for the plain reason
that, in law, the Imperial Parliament cannot deprive itself
of its sovereign power to legislate for the Dominions and
the Dominions have never had, nor have they, like power
to legislate for the Empire or for Great Britain or for
another Dominion or colony. Further, the King, the con-
necting link between the various components of the Empire
(or " British Commonwealth of Nations "), succeeds and
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reigns under an Imperial Statute, and nothing in the

operative part of the Statute of Westminster alters. this
situation or, in law, prevents the Imperial Parliament from
altering that situation, or, indeed, prevents it from repeal-
ing or amending even the Statute of Westminster itself.
No other Parliament of the Empire has power or status
comparable to this. If the Parliaments of the components
having the alleged " equal status " could do, in law, what
the Imperial Parliament can do the " Commonwealth "
could have as many lawful kings as it has lawful com-
ponents. In that event no component could segregate
" the symbol of the free association of the members " nor
could the components be " united by a common allegiance "
to any one Crown.- Wherefore it was " meet and
proper to set out by way of preamble" not by enacting
words but as a convention of the constitution of the " Com-
monwealth," that " it would be in accord with the estab-

lished constitutional position of all the members of the
Commonwealth in relation to one another " that thereafter
" the law touching the Succession to the Throne or the
Royal Style and Titles," shall require the assent of the
Parliaments of the Dominions as well as of the Parliament

of the United Kingdom. The word " assent " relates to

those Parliaments and that Parliament alike, and the

statutorily declared convention would thus seem to require

assent by statute of all of them. The declared convention

does not accord any primacy to the Parliament of the

United Kingdom. It is evident that such a convention

carries with it infinite possibility of deadlock, but, happily,
the legal power of the Parliament of the United Kingdom

to repeal the paragraph, if that be ever necessary, still

survives.
The first paragraph of the Preamble merely recites the

fact that the United Kingdom and the Dominions con-

curred in making mentioned declarations and resolutions.

The second and third paragraphs have been already

analysed and the fourth and fifth have been sufficiently

covered by the general discussion supra.

The Sections

Section 1 of the Act is a definition clause which calls for

no comment.
Section 2 (1) is prospective.
71054-34A
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The first part of section 2 (2) is also prospective. It is
designed to make clear that notwithstanding section 2 (1)
the common law repugnancy doctrines which led to the
enactment of the Colonial Laws Validity Act are not
intended to be revived. As to the last part of the sub-
section, it is so ambiguously expressed that, standing by
itself, it invites the argument that it enables a Dominion
even to amend at will its own consitIutional Act, thus
enabling it to increase its jurisdiction, but, in my opinion.
it enables only the repeal or amendment of an Imperial Act
to which a valid Dominion Act is repugnant, and that to
provide against a different reading of its intent and scope,
sections 7, 8 and 9 of the Act were enacted, thus insuring
so far as section 2 (2) was concerned, inviolability of the
Constitutional Acts of the Dominions. In a case where
repugnancy exists to a valid Dominion Act the power to
repeal or amend will not be affected by the consideration
that the Imperial Act concerned was enacted in compliance
with section 4 of the Statute of Westminster and after the
Dominion Act. The repugnant " such " Act can be an
" existing or future " Act. The section extends to the Royal
Prerogative (Moore v Att. Gen. for the Irish Free State
(1935) A.C. 484; British Coal Corporation v The King
(1935) A.C. 500). It also extends, by virtue of section 7
(2), to the provincial legislatures of Canada.

Section 3 of the Act.

"Laws having extra-territorial operation " means laws
the operation whereof can be held by the courts of the
enacting state to extend beyond that state's own territorial
bounds. The expression does not mean laws which can
extend and operate and be enforced inside the territorial
bounds of another state as part of the law of that state.

Necessarily, the laws to which the section will extend
must be laws which, apart from their extra-territorial
character or extension, are competently enacted.

Section 4 of the Act has been partly discussed supra,
when considering the preamble. Lord Sankey, L.C., said
of it in British Coal Corporation v The King (1935) A.C.
500 (P.C.) that

" It is doubtless true that the power of the Imperial Parliament to
pass on its own initiative any legislation that it thought fit extending
to Canada remains in theory unimpaired; indeed, the Imperial Parlia-
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ment could, as a matter of abstract law, repeal or disregard section 4
of the statute," (of Westminster) " But that is theory and has no relation
to realities."

This section applies only to Dominions. Any extending
of the Act must be by the Parliament of the Dominion, and
for the Dominion to act the subject matter of the legislation
must be within Dominion competence. It would seem that
the section leaves the provinces of Canada still subject, as
to matters coming within provincial legislative jurisdiction,
to the impositions of Imperial laws.

Sections 5 and 6 of the Act exempt the Dominions from
(a) the operation of sections 735 and 736 of the Merchant
Shipping Act, 1894 and (b) the operation of certain pro-
visions of the Colonial Courts of Admiralty Act.

Section 7 of the Act was enacted after discussion of its
contents at a Conference of Federal and Provincial Gov-
ernments held at Ottawa in April, 1931. The terms of the
section, precisely as afterwards enacted, were suggested in
a joint address of the Senate and House of Commons of
Canada of June, 1931. Subsection (3) holds Dominion and
provinces, respectively, to action within their respective
legislative jurisdictions.

The section excludes all the British North America Acts
enacted since 1867 and up to 1930 from the operation of
the whole Statute. Thus, if any legal effect could be
attached to the preambles the British North America Acts
would be free of it, although not free of any constitu-
tionally conventional like effect existing aliunde in conse-
quence of Imperial Conference declaration or resolution.
And, of course, section 4 of the Statute being excluded,
although conventionally, aliunde the Statute, the British
North America Acts may not, so far as the Imperial
Government can procure, be amended by the Imperial
Parliament without the request and consent -of 'Canada, no
such amendment, if made, with or without request and
consent, need contain the declaration as to that request
and consent which, in a case coming under section 4, that
section requires.

No conventional mode of amending the British North
America Acts has ever been settled. Leaving out of con-
sideration the question whether provincial request and con-
sent must be had as well, the existing convention involves
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no right, conventionally or otherwise, in the Dominion, to
require of the Imperial Government or Parliament every
amendment that it requests and to which it consents.
Apart from all else, so far as Canada is concerned, it has
never been settled, as a constitutional matter, what is
meant by the words " at the request and with the consent "
of Canada. Is the Government of Canada competent to
request and consent or must it be the Parliament of
Canada? Should the request and consent be expressed by
Minute or Order in Council, joint resolution or joint
address? These are open questions. This much is certain
-that for at least a hundred years the Imperial Govern-
ment and Imperial Parliament has required that when
expression of the will of a colony which is governed under
representative institutions is desired, that will should be
expressed by resolution of the colony's legislature. Many
Colonial Office despatches so disclose, particularly those
which passed during 1859 to 1867 concerning the then
proposed Confederation of the British North American
provinces. It seems certain that the Imperial Government
and Parliament will hold that Canada's Constitutional Acts
will not be amended on request and consent of the Govern-
ment of Canada alone.

Section 8.-Operation confined to Commonwealth of Aus-
tralia and Dominion of New Zealand.

Section 9.-Operation confined to Commonwealth of
Australia.

Section 10.-Operation confined to Commonwealth of
Australia, Dominion of New Zealand and Newfoundland.

Section 11.-" Colony " not to include Dominion or any
province or state forming part of a Dominion "in any
Imperial Act " passed after the commencement of this Act.

Section 12.--Short title.

PURELY LEGAL EFFECTS OF THE STATUTE

Apart from the constitutionally conventional effects of
the Statute of Westminster, its legal effects, so far as
Canada is concerned, may be summed up as follows-

First.--Section 2 (a) abrogates the invalidating effect of
The Colonial Laws Validity Act upon such repugnant
laws of Canada as are competently enacted after the pass-
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ing of the Statute of Westminster, and (b) enables the
Parliament of Canada to repeal or amend any Act of the
Imperial Parliament, enacted either before or after the
passing of the Statute of Westminster, to which Act of
the Imperial Parliament any Act of Canada, competently
enacted after the passing -of the Statute of Westminster,
is repugnant. But the section does not apply to the repeal
or amendment of the British North America Acts,
1867-1930.

Second.-An effect of section 2 is to enable the Dominion
to abolish appeals by special leave to His Majesty in
Council. The statute does not expressly deal with the
matter. Nadan v The King (1926) A.C. 482 (P.C.) had
held that there was a double barrier in the way of
Dominion action,-(1) Repugnancy under the Colonial
Laws Validity Act, and (2) inability of the Dominion to
enact laws having extra-territorial operation. Sections 2
and 3 removed the barriers, but section 7 (3) restricted
the Dominion to action within its legislative competence.
In British 'Coal Corporation v The King (1935) A.C. 500,
an appeal which stood forbidden by a Dominion Act relat-
ing to appeals in criminal cases, the Judicial Committee
of the Privy Council upheld the Act, "the Criminal
Law" being within the legislative competency of the
Dominion. Whether the provincial legislatures of Canada
have jurisdiction to abolish appeals relating to matters
coming within provincial competency is another matter.
The Colonial Laws Validity Act is not now in their way
(see sections 2 and 7 (2)), but section 3, granting the right
to enact legislation with extra-territorial effect does not
extend to the provinces. It is probable, however, that the
Dominion will be held to have jurisdiction by way of
properly framed legislation under section 101 -of the B.N.A.
Act, to control all appeals whatsoever, whether as of right
or of grace. Whether it has time will tell. There is
another possibility. The very fact that the provinces have
not jurisdiction in the premises may be held to establish
(in conjunction with the doctrine that Canada's distribu-
tion of legislative power under Part VI 'of the B.N.A. Act
is exhaustive) that since the legislative power in question
does not "come under" section 92 of the Act it is a
" matter" that necessarily comes under the opening words
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of section 91, as a power not distributed to the provinces,
and so within the Dominion's legislative competence.

Third.-Section 3 enables the Parliament of Canada to
enact laws having extra-territorial operation. The power
granted will apply only within the area of Canada's legis-
lative competence. Acting within that area the Parlia-
ment of Canada may attach the characteristic of extra-
territoriality, ancillarily, to Canada's ordinary laws. That
the Dominion was not, until this grant of extended legis-
lative jurisdiction, entirely devoid of it is shewn by Croft
v Dunphy (1933) A.C. 156 (P.C.). By the Extra-
territorial Act (chapter 39, Statutes of 1932-33) Canada
has, as respects all Dominion legislation, taken full
advantage of this section.

Fourth.-Section 4 provides a rule of construction of
future Imperial Acts purporting to extend to Canada.
They fail so to extend unless they contain provided
statutory words. The rule of construction provided by
section 4, it should be noted, extends to Acts altering the
succession to the Throne and the Royal Style and Titles,
thus in that respect also effecting a minor change in the
law.

Fifth.-Although the Statute does not deal with, or
apply to, disallowance or reservation, generally, of
Dominion legislation, avoidance of which, so far, rests
upon constitutional convention alone, at the Imperial
Conference of 1930 the Imperial Government agreed that,
on the request of Canada, whenever made, it world ask
the Imperial Parliament to repeal sections 55 and 57 of
the British North America Act, 1867, which deal with the
matters mentioned. (See O.D.L. Report, para. 36.)

Sixth.-Section 5 relieves Canada from the burdens of
sections 735 and 736 of the Imperial Merchant Shipping
Act, 1894. The Dominion has, since the Statute of West-
minster was passed, fully availed itself of its new powers
thereunder, in the enactment of its new Shipping and
Admiralty Acts.

Seventh.-Section 6 frees Canada from-

(a) the reservation (or suspension) of certain enact-
ments relating to admiralty for the signification of
the King's pleasure.
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(b) the requirement that Canada's Admiralty Practice
rules should be subject to the approval of the King
in Council.

INTERPRETATION OF THE STATUTE

Jennings and Young's Constitutional Laws of the British
Empire contains at pages 107-8 the following interesting
comment upon the interpretation of the statute:

(Pp. 107-8.)-" The preamble raises a further question. It has
been said that preambles are used to interpret the substance of legisla-
tion. Professor Kennedy has asked (Essays on Constitutional Law,
pp. 165-8) whether the Reports of the Imperial Conferences of 1926
and 1930 and the Report of the Conference on the Operation of Dominion
Legislation may be used in aid of interpretation. In the House of Lords
in 1898 (Eastman Photographic Materials Co. v. Comptroller-General
of Patents, Designs and Trade Marks (1898) A.C. 571, as to which see
Assam Railways and Trading Co. v. Inland Revenue Commissioners
(1935) A.C. 445, 457) Lord Halsbury L.C. used the Report of a Royal
Commission to explain the intention of Parliament in making a change
in the law. Sections 1 to 6 and 11 and 12 of the Statute of Westminsteir
were actually drafted by the Conference on the Operation of Dominion
Legislation, and only minor changes were subsequently made. There
appears to be little doubt that the Report can therefore be used in aid
of interpretation. (See Trustees, Executors and Agency Co. v Federal
Commissioner of Taxation (1933) 49 C.L.R. 220; but contrast British
Coal Corporation v The King (1935) A.C. 500). But the use of such
material is merely an application of the doctrine of Heydon's Case (1584)
3 Co. Rep. 7b) that where the language of a statute is ambiguous the
intention of Parliament may be gathered by a consideration of the
. evil' that the statute is intended to remedy. In later decisions it had
been explained that this entitles the Court to use any extraneous material,
other than the debates in Parliament, that indicate what the evil was.
(See especially River Wear Commissioners v Adamson (1877) 2 App.
Cas. at p. 746; Turner L.J. in Hawkins v Gathercole (1855) 6 D.M. &
G. 1, at p. 21). For this reason alone it might be necessary to interpret
the statute in the light of the Reports of the Imperial Conferences of
1926 and 1930. There is, however, the even stronger argument that the
preamble makes clear that the purpose of the statute is to ratify, confirm
and establish certain of the declarationes and resolutions of those Con-
ferences."

To the preceding there is the following footnote-
" In his argument in Moore v Att. Gen. for the Irish Free State (1935)

A.C. 484, and British Coal Corporation v The King (1935) A.C. 500,
Mr. Wilfrid Greene did not at first quote the Reports; but, being
asked about certain passages by Members of the Judicial Committee, he
proceded to develop an argument from them, without objection being
raised. When he continued the argument at the next hearing one of
their Lordships tooks objection. Mr. Greene explained that the subject
had been introduced by their Lordships, and he was allowed to continue."
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The Authors continue-
" Sections 7 and 10 are in a different position. They were not

recommended by the Conference on the Operation of Dominion Legis-
lation, but were inserted at the request of the Dominions concerned.
They were based on proposals made while the Report was being discussed
in the Parliaments of the Dominions. Their nature and purpose were
there discussed. Now, it is quite clear that usually debates in Parliament
cannot be quoted in interpretation of the Act to which the debates lead.
But the debates in this instance were of a different nature. They were
part of the historical background which explains the purpose of the
sections. There is nothing in the law of interpretation which prevents
them from being used, and in view of the tendency of the Judicial Com-
mittee to make use of a wide range of material (See Edwards v Att. Gen.
for Canada (1930) A.C. 124) it is possible that they could be quoted in
argument in explanation of any ambiguities."




