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SECRET 
December 17, 1980 

MEMORANDUM TO MINISTERS FROM MINISTER OF JUSTICE 

RE: POSSIBLE AMENDMENTS TO PROPOSED 
RESOLUTION ON CONSTITUTION OF CANAOA 

I PURPOSE 

A. 

1. 

This Memorandum addresses those issues still 
outstanding concerning a number of possible 
amendments to the Proposed Resolution on the 
Constitution. 

ISSUES FOR cu,,SIDERATION AND IJETER~l!f'<i\TION 

CHARTErr OF RIGIITS /\ND FREEDO~'S 

Section 15 - Non-Discrimination Ri.ghts (Equ;ility Ri.ghts) 

Ministers agreed to a new formulation of an 
"Equality Rights" clause along the following lines: 

"15. (1) Every individual is equal before 
and under the law and has the right to the 
equal protection and equal benefit of the law 
without discrimination and, in particular, 
without discrimination based on sex, race, 
national or ethnic origin, colour, religion 
(or age). 

(2) Subsection (1) docs not preclude 
any law, program or activity that has as its 
object the amelioration of conditions of 
disadvantaged individuals or groups including 
those that are disadvantaged because of sex, 
race, national or ethnic origin, colour, religion 
(or age)." 

However, Ministers had douhts about two 
aspects of this clause, and wished 
further consideration to be given them. The first 
was that "age" not be included as a specified 
ground of non-discrimination. The second was that 
the concluding words of section 15(2) "including 
those that are disadvantaged because of sex, race, 
national or ethnic origin, colour, religion (or 
age)" be retained. 

(1) Deletion of "J\gc" 

"Age" is now included in the Proposed Resolution 
as a ground of non-discrimination ~~t'. forth~ reasons 
that follow, it is propOSf:d that 1_.inisters giv~ _ 
further consideration to its deletion as a spec1f1e~ 
ground of non-discrimination. 
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First, the specified grounds, other than "age", 
arc now recognized as almost never being a justified 
basis for drawing distinctions among people in 
terms_of_equality in law. In other words, nearly 
all distinctions on these grounds will be found to 
constitute discrimination unless a compelling 
interest can be shown (eg. separate washrooms 
for men an~ women in the interests of public decency). 

11 Ag,e", on the other hand, remains an extremely 
common basis for distinguishing among groups in 
our society. This is so at both the lower and upper 
ranges of the spectrum, whether one is speaking of 
minimum ages for marriage, custody, drivers licences 
or criminal responsibility, for example, or maximum 
ages for retirement, pensions, free medicare or 
insurance eligibility. Tt is thus evident that "age" 
is very different from other "core" grounds in 
having no discrete character or identity. 

Because "age" is only now emerging as a distinc­
tion which may constitute a discriminatory practice 
in some instances (it is not a ground recognized 
in the UN Covenant on Civn-and Political Rights), 
it is very difficult to predict how the courts would 
assess age-based laws if "age" were specified as a 
ground. This is especially problematic in the draft 
clause mentioned above, where the specified grounds 
are particularized as non-discrimination bases. 
However, it seems fair to predict that mandatory 
retirement ages, for example, would likely be consi­
dered as arbitrary, and thus discriminatory. 

While such a conclusion may be viewed as a desired 
result, it would result in chaos with respect to 
pension plans and business management. This was 
recognized as a serious problem by the recent Senate 
Committee Report on Aging, ~,ich recommended that 
there be a gradual phasing out of mandatory retirement 
ages. 

Second, as the Advisory Council on the Status 
of Women has pointed out, specifying "age" along 
with the other non-discrimination grounds could well 
result in the courts developing a less rigorous 
test for assessing the validity of distinctions 
based on the other gronnds, where they should be 
subjecting such distinctions to a "compelling interest" 
test. This could result if the courts approach age­
based distinctions on a simple "reasonableness" 
test (as they should), and decide that this test 
is the one to be applied to~ specified grounds. 

Finally, with the new phraseolo~y ~f section 
15(1), which adopts the "non-cxhaust1vc l1st111g 
of non-discrimination grounds, it becomes less 
compel ling to specify "age'_' among_ the. "core'_' group. 
The new section 15(1) nroh1b1ts d1scr1minat1on 
generally (and particularly in relation to certain 
grounds which, except for "age", arc those recognized 
since 191\0 in the Bill of Rights). Thus, as other 
grounds of distinction evolve over_time as ones 
which society views as being discriminatory'. th~ . 
courts will be able to to assess these as d1scr1mi­
natory in particular circumstances and rlccl~rc the 
offen<ling laws to be invalid. This wonld :1pply 



3 -

equally to age-based laws as to laws drawing 
unacccpt..iblc distinctions basc<l on handicap, political 
belief, marital status, etc. This would seem to 
be the preferable approach since, as long 
as 11 age 11 is included as a specified ground, it is 
very difficult to argue against inclusion or further 
grounds which, like 11 age", carry inherent limits. 

Recommendation: That, for the reasons outlined ahove, 
"age" be dropped as a specified ground of non­
discrimination 1 it being left to be subsumed under 
the gencr:11 prohibition ;igainst discr·imin:1tio11. 

(2) Retention or Grounds ror Affirmative Action Programs 

Section 15(2) is included to make it clear that 
a prohibition against discrimination in section 15(1) 
does not result in the invalidity of laws or programs 
directed to assisting those who are or have been 
disadvantaged as a result of discrimination. In other 
words, we want to ensure that programs, mounted to 
generate a greater measure of equality jn areas where 
past or present discriminatory practices l1avc resulted 
in inequality, will not be struck <lawn bccattsc 
section 15(1) forbids discriminatory laws. 

Section 15(2) thus permits "reverse discrimination" 
programs designed to achieve equality. As such, it 
must be related back to grounds of non-discrimination, 
since otherwise it makes no sense in the context of 
section 15. The clause will not preclude other 
programs to assist the "disadvantaged" -- .be it 

---on-grounds of handicap, age, maritarstatus or other 
bases of discrimination identified by the courts. 
It is simply an assurance that an affirmative action 

2. 

program based on a recognized ground of non­
discrimination will not be str11ck down only beca11se 
it authorizes "reverse discrimination" for the 
purpose of achieving greater equality. At the same 
time, affirmative action programs must be shown to 
have the bona fide object of overcoming inequality, 
and thus may not be perpetuated after equality has 
been achieved. 

Another reason for including the qualifying 
phrase is the strongly expressed concern of women's 
groups that women may not be viewed by_the courts 
as a "disadvantaged" group unless specific mention 
is made in the non-inclusive listing of non­
discrimination grounds. 

Recommendation: That section 15(2) retain the 
qualifying words as proposed in the draft set out 
above. 

Sect ions l(l-20 and 23 - Provi.ncinl L;1ng11;1~c Ri~hts 

T,"0 mnttcrs remnin for considcT;ition l_)Y ~_linjstcrs 
in relation to language rights at the provincial level. 
The first relates to institutional minority langu~ge 
rights (in the legislature, statutes and_courts) 1n 

Ontario. The second relates to mnintni~ing the .. 
qualification of ",;here numbers ,;arrant in providing 
for minority language education rights. 

. .. 4 



(1) Institutional Lunguage Rights - Ontario 

The~·c urc very strong pressures, both within 
and outside ~l1c ~oin~ Committee, for including in 
the C~arter 1nst1tut1onal language rights for 
Ontario. These ~ressur~s are intensified by the 
fact that such rights will be inclt1dcd for New 
Brunswick. It is almost certain that the NDP 
members of the Committee will propose an amendment 
to include Ont~rio, and they may be supported by 
some Conscr!at1ves. A great many government members 
of the Committee have stated clearly that they will 
not be able to vote against such an amendment, and 
some may w~l] support it. 

These prCSSllTCS, ~nd logic itself, would 
suggest that Ontario should be i11cluderl (witl1 a 
time delay for implementing langt1agc rigl1ts in 
the statutes and courts). In additio11, bringing 
Ontario in would make it somewhat easier to sell 
the entrenchment of minority language ed11cntion 
rights in Quebec. 

On tl1e other hand, Premier Davis remains 
adamant in his opposition to entrenched institu­
tional language rights for Ontario, and wo11ld no 
doubt withdraw his present support for the 
Resolution if such rights were imposed. 

At the same time, the federal government's 
position to date has been that, apart from minority 
language ed11cation rights where the provincial 
Premiers unanimo11sly endorsed the principle in 
1978, it will not impose institutional language 
rights on the provinces. It is simply maintaining 
the constitutional status q110 with respect to 
Quebec and Manitoba, and adding rights for ~ew 
Brunswick at that province's express request. 

In light of tl1cse circumstances, it wo11ld 
appear unwise for the federal government to s11pr>0rt 
any n1ove in the Joint Committee to impose instit11-
tional language rights on Ontario. 

On the other hand, if the government feels it 
is necessary to take action soon on this matter, 
there wo11ld appear to be two possible options: 
(l) to provide for institutional language rights 
in Ontario with a delay period fo1· i1n11lc111011t~tion 
of the languages of statutes and courts, or (Z) 
to provide for opting in to institutional language 
rights for Ontario and any other province via 
the Charter. 

1
Recommendat1on· That 

VI support imposition of 
I on Ontario. 

(Z) Mrnori ty Language 

the government anree not to 
institutional language rigl1ts 

Education Rights 

Cabinet agreed on December lJ to modify section 
23 with respect to the qualifications for entitlement 
to minority language education rights, le. hy 
providing for alternative tests of eitheT the "mother 
tong11c 11 or one or the parents or where one o-f the 
parents had been educated in Canada in the r.ll nori ty 
language. 

However, Cabinet also decided that the require­
ment of "where numbers warrant" shoul <l be retained, 
although most witnesses appearing hefore_the J?int 
Committee have argued in favour of dropping this 
req11irement on grounds that it is an unreasonable 
restriction which will make it difficult for franco­
phone children in the western provinces to secure 
minority language instruction. 
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hhilc this is an important consideration it 
is equally important to remember that the gov;rn­
mc11t's main justification for imposing minority 
language education rights on the provinces rests 
on the Fobnwry 1978 tlontrenl "Premiers Agreement" 
on this subject. (Sec attached Annex 1 for text 
of this agreement.) In it the Premiers clearly 
specified tl1at minority language cd11cation 1·igl1ts 
were subject to "numbers warranting". It is thus 
considered desirable to maintain this qualification. 

To maintai11 further consistency with the 
Mont real "Premiers Agreement", and to make thC' 
qualification or "where numbers wnrr:tnt 11 somewhat 
more ncccptablc, it is suggested that some further 
wording modifications be made to section 23. 

r-irst, rather than referring to the provision 
of "educational facilities", it is proposed to 
refer only to "the provision out of public funds 
of minority language instruction". Second, it is 
proposed to drop any reference to parents residing 
in ''an area of the province'', referring simply to 
parents o[ the linguistic minority population in 
the province. 

These changes, consistent with the principle 
of the "Premiers Agreement", wi11 enable the 
courts (a) to impl~ that the obligation is not 
simply to provide h sical facilities, but to 
provide wh3tcver e ucat1on services are appropriate, 
including the possibility of minority language 
school boards, and (b) to prevent provinces from 
frustrating the establishment of minority lnnguagc 
schools by drawing school district boundaries in 
ways th3t preclude the number of students in a 
district being sufficient. 

Recommendation: That the government agree to a 
revised section 23 along the following lines: 

"23. (J) Citizens of Canadn 

(a) whose first language learned nnd still understood 
is that of the English or French linguistic minority 
populntio11 of the province in which tl1ey reside, or 
(b) who have received their primary school instruct­
ion anywhere in Canada in the language, whether 
English or French, of the linguistic minority 
population of the province in which they reside, 

have the right to hnvc their children receive primary 
and scconclnr)' schao1 instruction in th:-tt 1:111gu:1gc 
in that province. 

(2) Citizens of Canada of whom one child has 
received primary or secondory school instruction 
in English or French in Canadn, have the right to 
have all tl1eir cl1ild1·c11 receive primary a11d scco,1-
dary school inst rnction in the snmc language . 

. . . b 
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. (3) . The right of citizens of Canada under 
th~s section to have their children receive 
primary and secondary school instruction in the 
language of the English or French linguistic 
minority population of a province applies where 
the number or children of citizens who have such 
a right is ~ufficient to warrant the provision 
out of public fun<ls of minority 1 anguagc instruction . 1' 

Recognition ot ~:ulticulturalism 

. Cabinet_has indicated that a provision should 
be included 1n the Charter which reflects the 
multicultural n:i.turc of C..1nada h1hilc, :i.t the ~amc 
time, not giving rise to c11ro1·ccal1lc rigl,ts u,,,icr 
th? ''remedies" section, such as the rir,ht to h.tvc 
third language scl1ools or tl1c rigl1t to l1avc tl1ird 
language radio and television services at public expense. 

A means to achieve this objective would be to 
include in the "general" provisions at the end of 
the Charter an interpretive provision along the 
following 1 ines: 

"This Charter shall be interpreted in .1 a m:.111ner consistent witl, the prc,;;er-

-1" ~~'.~ ::, :.~~::'.~;,::·,~: ·:~:'.'.·:.'.~ ~~:: ;· ~ 0 ''"' ''" 

B. 

4. 

a claim to any specific legal rlghts. For 
example, the freedom of expression ivoulrl not include 
a right to l1avc state funcls provi<lc<l to enal1lc the 
freedom to express oneself in a particular lnnguage. 
Again, equality against discrin1ination hasccl on 
race or national or ethnic origin docs not imply 
state aid to ensure such protection. As for 
schooling, the only Charter obligation relates to 
providing minority language education in English 
or French. 

On the other hand, to provide in section 2 for 
a "freedom to enjoy one's cultural heritage in a 
multicultural society" could well give rise to 
arguments that such a guarantee implied some 
obligation on the state to ensure some protection 
for third languages and cultures. For exnmplc, 
would the CB~'s legal duty to provide services in 
English and French not be violative of a Ukranian's 
freedom to enjoy his cultural heritage equally'? 

Recommendation: That if a provision on multiculturalism 
1s to be included in the Charter, it be along the 
lines of the interpretive clause indicated above. 

PROCEDURE f,QR A~IENDING CONSTJTUTf ON 

Sections 43/47 - Amendments J\ffectino. One or rlorc 
l1t1t 1\ot All P1·ov11\ccs 

Premier Peckford has been arguing that, by 
virtue of section 47, the general a,send1ng fo:muln 
(section 41) and the referend11m formula (section 42) 
could be used to alter amending procedures thnt 
apply to provisions affecting one or more but not 
all provinces without the consent of the affected 
province. 

. .. 7 
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To illustrate this he has pointed to section 
43, as it may be amended by sections 41 and 42, 
arguing correctly that amendments could be made 
under these provisions that would alter the New­
foundland Terms of Union or section 3 of the B 'A 
Act, 1871 (respecting changes in provincial 
boundaries) without the consent of Newfoundland. 

This argument has had considerable impact in 
Newfoundla~d, and has engendered some sympathy 
among members o{ the Joint Committee, particularly 
as it relates to protection of denominational 
schools in Newfoundland and the boundary between 
Newfoundland and Quebec. 

In its reference to the Court of Appeal of 
certain questions respecting the constitutionality 
of the Proposed Resolution, Newfoundland has speci­
fically asked whether the general amending and 
referendum procedures would enable amending procedures 
respecting Newfoundland's Terms of Union and the 
BNA Act, 1871 to be altered without the consent of 
that province. (See Annex 2 for Newfoundland's 
questions.) 

The Court will undoubtedly answer this question 
in the affirmative. Psychologically, an affirmative 
answer could have an adverse impact on the federal 
government's position both here and in the IIK. 
Premier Peckford has launched a vigorous campaign 
against the Resolution, and an affirmative response 
from the Court will no doubt give further political 
credence to his campaign by demonstrating that the 
Resolution will impact on the existing balance of 
federal-provincial powers. This in turn could 
generate further doubts in the United Kingdom about 
the wisdom of the Canadian Parliament presenting 
such a controversial measure to the UK Parliament. 
It is an issue that would be very popular in the 
UK press. In addition, an affirmRtive answer to 
this question could lend weight to the arguments 
that Newfoundland will be submitting to the Court 
on its other questions. 

Cabinet decided on December 11 not to amend 
section 47 in order to accommodate Premier Peckford's 
concerns on this matter. llowever now that Newfoundland's 
questions have been made public, it may wish to 
reconsider this decision in light of the recent 

• developments, and move to forestall an adverse 
decision in the Newfoundland reference. An additional 
advantage of making the amendment urged by New­
foundland would be to assure the Prairie provinces 
that their resources ownership cannot be altered in 
future except by unanimity since these rights are 
covered by the section 43 amending formula. 

Recommendation: l~nt Cahinct reconsider the pn~~i~i­
litr oJ an amendment to section 47 th:it would require 
unanimous consent of the provinces for a chnnge 
in any amending procedure relating to a provision 
in the Constitution applying to one or more but not 
all provinces. Such an amendment would he along 
the following lines: 

... 8 
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"An ;1mendmcnt tu section 43. (sect ion 
17) or ~~·ctinn 3 of the r.onstitution 
Act, 1871 may be made by proclamation 
issued by the Governor General under 

Sl:rRET 

the Grcnt Seal of Canada only where so 
nuthorized by resolutions of the Sennte 
and !louse of Commons and the legislative 
assembly of each province. 11 

5. Sections 44/50/51 - Amendments Respecting the Senate 

Cabinet on December 11 and the Priorities and 
Planni11g Con1mittcc on nccc1nbcr 16 l1:1ll ro1· ~011sicl0r­
atio11 ccrtai11 an1cnrlmc11ts tl,:it migl1t c11gc11Jcr g1·c:1tc1· 
support for the Resolution in the Senate. Jn 
particular, it might make Senators more amenable 
to the provisions of section 44 whereby amendments 
to the Constitution may be secured under the 
general amending formula without the consent or the 
Senate where the llouse passes a second resolution 
following a Senate veto. 

Since then, on the basis or further dj:,;cussions 
hith Scn:itor~, the fol loh•ing :1rrangcmcnt ,vo111d 
appear to be acceptable to them. 

(1) The delay period in section 44, before which 
the llousc could pass n second rcsu·1 ut ion following 
a rejection by the Senate, would be extended from 
90 to 180 days. 

(2) Section 50 would he amended to include two 
matters whicl1 co11ld be amended under sections 41 
or 42 only with the consent of the Senate (ie. the 
section 44 "override 11 would ~ .:1pply): 

the bicameral structure or Parliament 
the office of the Queen, the Governor 
General an<l the Lieutenant Governor 
of a provi~e. 

(This would not give the Senate a veto with respect 
to the con1position or powers of the Senate.) 

(~) Section S_I woulrl he added to inc111dc the b:il.111cc 
or the item5 110h' in scct·ion SO, and with 1T:-;pect Lu 
amendment of tl1ese n1attcrs tl1e 11orm·ll a1nc11Jing 
procedures under sections 41 or 42 would apply, 
including the "override" provision or section 44 
(ie. there would be no Senate veto). 

1~is would seem to be a reasonable approach, 
since one can argue that the bicameral structl1re 
of Parliament and the offices of the Queen, Governor 
General and Lieutenant Governor arc all tnstitt1tio11al 
aspects of the federal system which should only be 
altered with the consent of both Ilouses of Parliament 
plus agreement of the requisite nt1mber of provi11ccs. 

This arrangement should not draw any criticism 
from the provinces, although it may be objected to 
by the NOP opposition. 

Jn addition, with respect to exten~in~ the delay 
period from 90 to 180 days, this is consistent wlth 
the recommendation in the Lamontagne (omm1ttee Report 
on Senate Rcrorm, which proposed a "suspensive veto" 
of 180 days for Senate action on legislation. 

Further this amending formula is less complicated 
than others fhnt have been.considered to deal with 
the "Senate problem". 

. .. g 
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RccommcnJat ion: Thnt the govcnimcnt appro~c amcnJ-

1/
mcnt~ along the lines Jcscrihc<l ::ibovc, which would 
appear as follows in draft form: 

"4
4 

• (1) An amendment to the Constitution of 
Cnna~~, other th3n an amc11dn1cnt in relation to a matter 
i;:eferred to in section sg, muy be m.:.de by----~cc 
proclnmation under subsection 41(1) or 
section_ ·13) 0~ropriatc, without a 

resolution of the Senate uuthorizing the issue 
of the proclamation if, within one hundred and 
~.t:..Y du;'s ~fter the 1.1.:1ss.:HJC b)~hc!i0~SCof Com;~ons 
of n rcso ... ut1on .:n1th0t1::inc; it!; i~SU(!, Lhc- Scn, 1t 0 h.Js 
not pus~cd ~uch .:i rcsoluLion .111<1 if, c.1t any t.i1;;c! uftcr 
the expira Lion of those one hunclrecl and eiqh~y cluys, 
the House of Co~nons again passes the resoluLion. 

(2) Any period when Purlinme:it is pr.0ro,_1uc:d or 
dissolved sh;oll not be counted in compuliw; thr 
ll_n.9_Ji~_0_nd eiq)!_l:_y dny period referi·ed Lo in 
ssubsection (l)." 

"SO. /In amendment to the Consti t·ulion of 
Canudu in relation to the follosdn<J noaltcrs 
may be made only in accordance with a procedure 
prescribed by section 41 or 42: 

(u) L!1c office of the Queen, the Governor 
Genernl and the Lieutenunt Governor o[ a 
province; and 
( b) Lhe bmme rul s truct:ure of Parliament. 

Sl. /In umendment to the ConstituLicm of 
Canudu in relation to the followin~ rr:,1.tlcrs m~,y 
he m~cic only i11 accordur,cc wit!,~ proc0durc 
prcscribc?d by section 41, ~s modified by scctio11 4~, 
or by s0ction 42: 

(a) the Cc.uz,ulirzn Cl:t1rlcr of i.'1'.ghl:; <1.11l/ 
Fr,·e.!of'!::; 

(b) the commitm0.nts rclut:inq to .-:!quulizc1tion 
anJ rcqional dispurities set out in section Jl; 
(c) rhe powers of the Sen,,te; 
(d) Lhe number of members by which ;:i province 
is entitled to be represented in the Scnnte, the 
method of selecting Seni.ltors und the residence-­
qu,,li(ications of Senators; 
(e) the right of n province LO .:, number of members 
in the House of Commons not less th,:111 tile number 
of Senators representing the province; and 
(f) L11c p1:inciples of proportion;,te representation 
of the p,·o-.•inces in the !louse of Ccmmon:; presc1:1becl 
b,· Lhc Con,;ti ution of Canud;:i~ ___ _ 

Minister of Justice 



ANNEX I 

!\~cognizinr; thE!ir cancer:, for the rna.i::1.ten.::.nce 

,1:,d cl0.vel0pmcnt of rr,inority lungl:agc c<luc:ation rights 

throughout Conad:, ns cxprensed in St. l\ndrews .:i1Hl rcco")niziny 

that education 13 the foundation on which language and 

,'":u·1t.ure rest; 

'l'ne: Pre1ui,~r:, took note of the !.i..:i.gnificant f,'t'(l(Jrcss 

,,cc,omplished during the last ye;,rs, ,,s t:·.ghlighted in the 

Mllll~tcrs' of Educalion 1 s rcµ0rt: and furtl1cr recognize tl10 

11eed for continticd progress. 

\-;'he Prem.iers rcoffi.rm their intontion to mukc Lhcir best 

r cffnrtn to provide education to thoir EngliDh or French apeaking 

, minoriticn, and in order to en9ure appropriate lavelo of riervicea, 

the/ 11l,10 ,1grce thot the follo\.iing principleo nhould govern the 

~~ailnbili~y of,~s well ao the accesoibility to, such servicea7 

(.i) 1:ach child of the l"rcnch-speaking or English­

speaking minority is entitled to an education 

in his or her languagr. in the primary or the secondary 

:.chools in cuch province whe1:cvcr numbers wu.rrant 

(ii) ft is 11ndcrstood, due to exclusive jurisdiction 

of prllVincial governments in the field of education, 

,.rncl d•.rc: a lGO to wide cultural ancl de01O9raphic 

cliifr.:cnces, that the implementation of "the foregoing 

principle would be ao defined by each province. 

-:·,,e, it•)e1i1,ru rcqur.9tcd the· Council of !1inistcrs of Education to 

.oasu,,;" thu ,c~ponaibJ lity to ouggcst wnyo llnd means of 

ac~lcving f,,rthcr progroeo in minority longuago educntion nnd 

scroni! 1Jn 9 uagc instruction consistent with the progress thus 

f <i r rr . ..Jdl.'. 



ANNEX II 

r:: THE :•IAT':'ER of Section 6 of The Judicature 

Act, Cha?ter 187 of The Revised Statutes of Newfow,dland, 

1970, as amcnCed, 

A:SD IN Tl!E ,'IATTER of a Reference by the Lieutenant­

Governor in Council of certain suestions to the court of 

A??eal of the Su?reme Court of Newfoundland for hearing and 

co:1s ic!~ r3 ~ion. 

Wfi:':REAS, it is desirable that the opinion of the 

Court of Appeal of the Supreme Court of Newfoundland be 

c~ta1ncd in rclatio:1 to the question~ hcrcinu(ter set forth; 

:,O':I TnSREFOKE BE His Honour the :.ieutenant-Governor in 

Council, under and by virtue of the <luthority conferred by 

Section 6(1) of The Judicature Act, Chapter 187 of The Revised 

Statutes of Newfoundland, 1970, as am~nded by Section C(a) of 

?he Judicature (Amendment) Act, 1974, the Act No. 57 of 1974, 

moved to refer and he doth hereby refer the following: 

1. If the amendments to the Constitution of Canada 

sought in tne '?reposed Resolution for a Joint 

Address to Her ~laJCSty the Queen :es?ecting the 

constitution of Canada',. o= any of them were 

~~acted, would feder~l-provincial relationships 

or the ?Owers, rights or priv1lcgcs granted or 

secured by chc Constitution of Canada to the 

?=-evinces, their lcc_;.!.slac.ures or c;ovcrx:-,cnts :Jc 

a[~~CL~d and, 1f so, i11 ~h~: r~s?cct or respects? 

2. :s it consLitutional convcnti0n that the 

House of cot;\/T\or.s and Senate of Canada w:11 not 

rec;uest Iler Majesty the Queen to lay before the: 

?arl:ament of the uniLcd Kingdo~ of Great Britian 

and ~orthern Ireland a measure to a~cnd the Constitution 

of Canada aifecting federal-provincial relationships 



( 
or the power~, rights or privileges granted or secured 

by the Constitution of Canada to the provinces, their 

legislat~res or governments without first obtaining the 

agreement of the provinces? 

J. Is the agreement of the provinces of Canada constitutionally 

required for amendment to the Constitution of Canada where 

such amendment affects federal-provincial relationships or 

alters the powers, rights or privileges granted or secured 

by the Constitution of Canada to the provinces, their 

legislatures or governments? 

4. I: Part v of the proposed resolution referred to in question 

1 ~s enacted and proclaimed into force could 

(a) the Terms of Union, includ1ng terms 2 and 

17 thereof contained in the Schedule to the 

uritish North lvner1ca /\et 19.;9 (12 - 13 George 

v:·, c. 22 (U.r:.)), or 

(!J) section J o: the aritish :Sort:i i'.T,erica Act, 

1871 (J.;-35 Victoria, c. 28 (U.K.)J 

!Je ~7.enced directly or indirectly pursuant to Part V 

w:chout t:ie consent of the Government: Legislature or 

a ..:aJority of the people of the Province of Newfoundland 

voting in a referendum held pursuant to Part V? 




