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‘Introduction

The Government of Canada has placed before Parlia-
ment a Resolution containing constitutional proposals of
historic importance. When these proposals come into
effect, they will signify the passing of the last vestige of
Canada’s former colonial status. The fundamental nature
of our political system will not be changed: Canada will
remain a parliamentary democracy with a federal system
of government and the Queen as Head of State. However,
now, after 113 years, we will finally have a Constitution
that is completely our own and that can_be amended
entirely within this country. The changes are also momen-
tous in that. for the first time, Canadians will have basic
rights and freedoms enshrined in and protected by the
Constitution.

" This booklet is published to help Canadians understand
the nature and significance of the Resolution before Parlia-
ment. The reader interested in more detailed information
should refer to the Resolution itself, which has been pub-
lished with clause-by-clause explanatory notes.*

‘R::qu:sts for copies should be addressed to:

Publications Canada
Box 1986, Station “B”
OTTAWA, CANADA
KIP 6G6







"The Resolution

The three main objectives of the Resolution are dis-
cussed in detail below, but in brief they are as follows:

* to “patriate” the Constitution and provide for an
amending formula

* to entrench a Canadian Charter of Rights and Free-
doms, including mobility rights and minority language
educational rights

* to entrench the principle of equalization.

In addition the Resolution provides for the expeditious
preparation of an official French version of the
LConstitution.

Patriation with an Amending Formula

When the Fathers of Confederation sat down in Char-
lottetown in 1864 to begin to draft the resolutions that
would become the British North America (BNA) Act, they
did not include an amending procedure, since it was to be

‘an act of the British Parliament and therefore subject to
the normal provisions for altering legislation in Britain.
Today, 116 years later, every time Canada wants to amend
any part of the Canadian Constitution that relates to the
division of powers between the Parliament of Canada and
the legislatures of the provinces and to gertain other provi-
sions, 1t still has to ask the Parliament of the United
Kingdom to pass an amendment to the BNA Act. Canada
1s the only sovereign country in the world that still has to
turn to the Parliament of another country to amend its own
Constitution.

This unusual situation has caused concern in Canada for
more than 50 years. It has not been corrected, however.
because federal and provincial governments have been
unable to agree on an amending formula.




The search for a formula began in 1927. This first
attempt was unsuccessful as was a subsequent attempt in
1931. As a result, Canada requested that the BNA Act be
‘excepted from the terms of the Statute of Westminster,
which recognized the independence of the self-governing
countries of the Commonwealth and provided that the

Jurisdiction of the British Parliament no longer apply to
them.

Again, at federal-provincial conferences in 1935-36 and
In 1950, attempts were made to find an acceptable for-
mula—without success.

During the 1960s a concerted effort was made to find a
formula that would satisfy the federal and provincial gov-
ernments. In 1961 an amending procedure known as the
. Fulton formula,” named after the then Minister of Jus-
tice, E. Davie Fulton, was developed. It did not receive
unanimous support, but in 1964, at a federal-provincial
conference, a modified version of this formula, advanced by
the Minister of Justice of the time, the Honourable Guy
Favreau, and known as the *“Fulton-Favreau formula”, was
approved in principle. Subsequently, it too failed to win
unanimous provincial support and was set aside.

Between 1968 and 1971, a continuing Constitutional
Conference discussed patriation and an amending proce-
dure. All governments represented at the Victoria Confer-
ence in June 1971 agreed to what became known as the
“Victoria” amending formula. It Eecmgd that, at last, a
satisfactory formula had been found. However, when the
- Government of Quebec decided after the Victoria Confer-
ence that 1t was not prepared to proceed with the full
constitutional package, of which the amending formula was
a part, this attempt failed as well.

The search was again taken up in 1975-76 and in
1978-79 and finally during the constitutional negotiations
of the summer of 1980. While various formulas were
discussed, no agreement was reached.
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Fifty-three years after the search began, we still have not
agreed on a formula. It is widely recognized that it is not
only inconvenient to have to ask the British Parliament to

“amend the BNA Act, it is also inconsistent with our status

as a sovereign state. Not only that, but the absence of a
Canadian amending formula has made step-by-step consti-
tutional reform more difficult. In 1980, no government can
casily accept the affront to national pride of having to
perpetuate the system of asking the British Parliament to
amend our Constitution item by item, a procedure equally
burdensome to the British and to Canadians.

The desirability of patriation has been acknowledged for
years by both federal and provincial governments. As
recently as May of 1980, Mr. William Yurko, a Progres-
sive Conservative Member of Parliament from the riding of

‘Edmonton East, introduced a resolution in the House of

Commons calling for patriation of the Constitution. His
resolution was given unanimous approval by the House.
Moreover, Canadians across the country have expressed
the opinion that patriation is desirable and should be
achieved soon. |

Thus, in view of the fact that there is now a widespread
belief that patriation has become essential for reasons of
both national pride and practicality, the Government of
Canada has laid before Parliament a Resolution designed
to bring about the patriation of the Constitution. Since no
amending formula has yet been agreed upon by the prov-
inces and the federal government, the Resolution provides
for both the time and means to establish a formula.

In general, the Resolution provides that any amendments
to those parts of the BNA Act, which now must be made in
London, will for a period of time after patriation require
the unanimous approval of Parliament and the provinces.
This will ensure that the Constitution will be patriated
with, if anything, more legal protection for the provinces
than they currently have.
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The Resolution

The _thrcc main objectives of the Resolution are dis-
cussed in detail below, but in brief they are as follows:

* to "patriate” the Constitution and provide for an
amending formula

* to entrench a Canadian Charter of Rights and Free-
doms, including mobility rights and minority language
educational rights

*® to entrench the principle of equalization.

In addition the Resolution provides for the expeditious

preparation of an official French version of the
Constitution.

Patriation with an Amending Formula

When the Fathers of Confederation sat down in Char-
lottetown in 1864 to begin to draft the resolutions that
would become the British North America (BNA) Act, they
did not include an amending procedure, since it was to be
an act of the British Parliament and therefore subject to
the normal provisions for altering legislation in Britain.
Today, 116 years later, every time Canada wants to amend
any part of the Canadian Constitution that relates to the
division of powgrs between the Parliament of Canada and
the legislatures of the provinces and to certain other provi-
sions, it still has to ask the Parhament of the United
Kingdom to pass an amendment to the BNA Act. Canada
is the only sovereign country in the world that still has to
turn to the Parliament of another country to amend its own

Constitution.

This unusual situation has caused concern in Canada for
more than S0 years. It has not been corrected, however,
because federal and provincial governments have been
unable to agree on an amending formula.




The search for a formula began in 1927. This first
atiempt was unsuccessful as was a subsequent attempt in
1931. As a result, Canada requested that the BNA Acr be
excepted from the terms of the Statute of Westminster,
which recognized the independence of the self-governing
countries of the Commonwealth and provided that the

j:risdiction of the British Parliament no longer apply to
them.

Again, at federal-provincial conferences in 1935-36 and

in 1950, attempts were made to find an acceptable for-
mula—without success.

During the 1960s a concerted effort was made to find a
formula that would satisfy the federal and provincial gov-
ernments. In 1961 an amending procedure known as the
“Fulton formula,” named after the then Minister of Jus-
tice, E. Davie Fulton, was developed. It did not receive
unanimous support, but in 1964, at a federal-provincial
conference, a modified version of this formula, advanced by
the Minister of Justice of the time, the Honourable Guy
Favreau, and known as the “Fulton-Favreau formula”, was
approved In principle. Subsequently, it too failed to win
unanimous provincial support and was set aside.

Between 1968 and 1971, a continuing Constitutional
Conference discussed patriation and an amending proce-
dure. All governments represented at the Victoria Confer-
ence in June mgj agreed to what became known as the
“Victoria” amending formula. It seemed that, at last, a
satisfactory formula had been found. However, when the
Government of Quebec decided after the Victoria Confer-
ence that it was not prepared to proceed with the full
constitutional package, of which the amending formula was
a part, this attempt failed as well.

The search was again taken up in 1975-76 and in
1978-79 and finally during the constitutional negotiations
of the summer of 1980. While various formulas were
discussed, no agreement was reached.




Fifty-three years after the search began, we still have not
agreed on a formula. It is widely recognized that it is not
only inconvenient to have to ask the British Parliament to
amend the BN A4 Acrt, it is also inconsistent with our status
2% a sovercign state. Not only that, but the absence of 2
Cafmdmn amending formula has made step-by-step consti-
tutlfrnal reform more difficuit. In 1980, no government can
casily accept the affront to national pride of having to
perpetuate the system of asking the British Parliament to
amend our Constitution item by item, a procedure equally
ourdensome to the British and to Canadians.

The desirability of patriation has been acknowledged for
years by both federal and provincial governments. As
recently as May of 1980, Mr. William Yurko, a Progres-
sive Conservative Member of Parliament from the riding of
Edmonton East, introduced a resolution in the House of
Commons calling for patriation of the Constitution. His
resolution was given unanimous approval by the House.
Moreover, Canadians across the country have expressed
the opinion that patriation is desirable and should be
achieved soon.

Thus. in view of the fact that there is now a widespread
belief that patriation has become essential for reasons of
both national pride and practicality, the Government of
Canada has laid before Parliament a Resolution designed
to bring about the patriation of the Constitution. Since no
amending formula has yet been agreed upon by the prov-
ces and the federal government, the Resolution provides
for both the time and means to establish a formula.

In general, the Resolution provides that any amendments
to those parts of the BNA Act, which now must be made in
1 ondon. will for a period of time after patriation require
the unanimous approval of Parliament and the provinces.
This will ensure that the Constitution will be patriated
with. if anything, more legal protection for the provinces
than they currently have.




~ An amending formula requiring “unanimity,” however,
is unficsirablc in the long term, since it could lead to
constitutional stagnation. For while an amending formula
must be sufficiently rigid to prevent the Constitution from
bflng changed at whim or aitered against the will of a
significant proportion of the population, it must not be so
rigid that constitutional change becomes almost impossible.

!t is not an easy task to strike this delicate balance—but it
I$ possible.

To ensure that Canada will not be faced forever with the

requirement of getting unanimity on constitutional

changes, the Resolution provides three means for bringing
the process to a conclusion:

1) Unanimous federal-preovincial agreement on a for-
mula
Following patriation, the federal and provincial gov-
ernments will have two years to find and agree unani-
mously on an amending formula. If they succeed, the
Constitution will be amended to bring this formula
into effect. To facilitate agreement, a first Ministers’ ~ Cornsh P H%/
Eonference will be held each year until a formula is
implemented.

2) A referendum
If the provinces and federal government fail, yet &
again, to agree unanimously on a formula, but/s&& “‘C:.«ir‘n’
or more provinces, representing at least 80 per cent of '
the total pépslation of all the provinces, agree within
two years after patriation on an amending procedure
that meets the requirements set out in the Resolution,
this formula and a formula similar in principle to the
Victoria formula will be put to the people in a referen-
dum. The federal government will also have the oppor-
tunity, at that time, to put forward a formula of its
own choice, instead of the modified Victoria formula.

3) A formula set out in the Resolution will come into

effect co
l{fﬁm—ﬂmm the provinccs[ﬁ"’" olo ;}g’wp ":’r g

then lormula,l an amending procedure, similar in principle
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to the Victoria formula, will automatically come into
cffect two years after patriation. The formula is based
on the principle that amendments to certain parts of
thc‘Constitution should require a consensus in each
region of the country as well as a general consensus
across Canada. The Victoria formula required this
consensus to be expressed through provincial legisla-
tive assemblies and the House of Commons &nd
Senate in Ottawa. The formula in the Resolution will,
in addition, allow the consensus to be expressed
through a national referendum./ In general, the for-
mula would require that amendments to the Constitu-
tion be approved by f-either Parliament de-a-major-
¥eof-voters-in-a-nationatTeferenduns and by ) either

b 4 nahored,

NZ&M/J# o Th_é'le.gislativc assemblies or) & majority of voters in a
- majority of the provinces, including:

—every province that has or has had a population of
at least 25 per cent of the population of Canada

—at least two Atlantic provinces with combined popu-

lations of at least 50 per cent of the population of all
the Atlantic provinces

—at least two Western provinces with combined popu-
lations of at least 50 per cent of the population of all
the Western provinces.

% 'K | L] y ;
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mitional am&dmcm would rest with Lk anadia
parliament. However, there is alst™a provision in thi
btmula whereby seysw=fer cent of the Canadia
I#:ctorate may=ifiitiate a referendum to override @
dtempl 9 a federal government or Parhament fc

el a constitutional-ehenge-desired-by-the-provincs
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Thus, probably within two years, but certainly within
four years after patriation, the Constitution will have an
amending formula, which will replace the interim formula
of unanimity. Whether this formula is achieved by inter-




governmental agreement, by referendum or by the auto-
nl'latlc acceptance of the formula proposed in the Resolu-
tion, Canadians will soon have a formula that will allow
them _t.o amend the Constitution in Canada. An obstacle to
constitutional change will have been removed.

The Canadian Charter of Rights and Freedoms

It has long been acknowledged that in a free and demo-
cfatic society an individual must be assured certain basic
rfghts and freedoms. At one time it was belicved that these
rights and freedoms could be adequately protected simply
by the ordinary processes of parliamentary democracy, but
increasingly it has been recognized that more protection is
required. The international community has expressed this
need through such instruments as the Universal Declara~
tion of Human Rights (1948), and the International Cove-
nants on Civil and Political Rights and on Economic,
Social and Cultural Rights (1966). The Canadian govern-
ment, after consultation with the provinces, joined many
other nations in subscribing to these international commit-
ments to foster and protect the basic rights of people.

In Canada, there also has been a growing recognition
that legislatures should provide more positive protection for
basic human rights. In 1960, Parliament adopted the
Canadian Bill of Rights. Saskatchewan, Alberta and
Quebec have progincial bills of rights. In addition, there
are federal and provincial laws that prohibit discriminatory
practices in a broad range of social and economic activities.

While these various statutes afford some measure of
protection for basic rights and freedoms, this protection, by
its very nature, is limited.

The legislature or Parliament that passed the law yester-
day could decide to repeal or restrict it tomorrow. The
individual’s only immediate redress would be to try to
convince the same government that restricted the rights to
reinstate them.




In a country as diverse as Canada, with two official
languages and many cultural groups, basic rights and
freedoms require more protection than this. Rights by their
very nature pertain to individuals and minorities, and their
profcc}io.n should not be left simply to the goodwill of the
majority or the government of the day. They must be
guaranteed in the Constitution, so as to protect them from

change by any single government, Parliament or legisia-
ture.

Most contemporary Western societics have recognized
that the best way to protect minority rights is to entrench
them in the Constitution. In fact, virtually all federal states
in the world have constitutionally-enshrined rights and
frecdoms. EvenimBeiteinswhere-i-hos-arways-deemratety

e LR A LY EN . -.: h.} Il L% Jl-i; ri:lrl_- u Frl ! HI-.HT.I'_.I--H il . - - L 11

; = RORGHIA FRHION -1 - ’ ._-. et i P B ot .
fi-Rightd Canadians are thus by no means alone in
recognizing the need to guaranice rights in the Constitu-

tion.

The Charter of Rights and Freedoms, proposed in the
Resolution, will entrench fundamental freedoms and demo- ,J | ke ‘ll,.:_ IR
cratic rights, mobility rights,jand language Wcation R SERITMERE
rights in the Consétitution, so that they cannot be changed V5
by Parliament or by any provincial legislature acting alone.

-
. i ang NON-QISCLUININALM,

e entrenched at the federal leyelwirthl Lhe provision tha
tach province may-aett Aine. at any future date, 1QRLACEEE
| Thec l"i"-SS e e R-LRe-E QVARGKC .

Rinady, jhe current constitutional status of rights
respecting the use of the French and English languages in .

Eid Parliament, Wﬂ In &V‘E{alufes and m""""""""'"c“e"""(‘
-&Jua#.’.-ed‘ blis hed - "'"-ﬁa‘&)courts will be maintained. French and English will be
declared the official languages of Canada, ensuring their

equality in all netitutions ol-thefodora-QouarRien . | ' l{fﬁl‘&a/
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Entrenched Rights

The rights and f reedoms to be entrenched for all Canadi-

i _ g e
ns in .al.l‘ matters of federal, provincial and territorial
responsibility are as follows:

Fundamental F reedoms

* Freedom of conscience and religion
This provides that an individual is free to follow his or
her rFIigi-ous beliefs and the dictates of his or her
conscience.

* Freedom of thought, belief, opinion ard expression,
including freedom of the press and other media

- This)eenveys not only the right to express one's views
but equally the right to hold those views, even though
others may not share them. lf explicitly mentions the o 1nfrvadion

press and other eommunications mediajfo leave no

question about their existing right to disseminate news
and opinion,

¢ Freedom of peaceful assembly and of association

This ensures that there is no question about the right
to demonstrate or associate for peaceful purposes and

in & peaccable manner in Canada, #hd=that-the-onue-ro.

3%&*!1&‘5‘“
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Democratic Rignts

o The right to vote and and 1o stand for office

This ensures '!La.t Canadian citizens will have the right
to vote in an election of members of the House of
Commons or of a provincial legislative assembly and
the right to qualify for membership in either of those
institutions.

o The right to periodic elections

s aTes B [
ol P T A, L e e R PR VR R

) ~ 10C =p g -m ol o ’ e ST Sy e '&FPMVI‘Sfﬁ\ uﬂ“i‘
;iono-tba-t limit thc[hme a governmeni may remain i pe ol oF
power without holding a general election to five years,

and marliamcm andjprovincial legislatures A

4» meet at least once a year>




Mobility Righis

. The Charter establishes, for the first time, the right of
Ciizens and permanent residents of Canada to move
freely throughout the country. This confirms the fact
that Canadians, regardless of province of residence,
should be able to establish themselves and seck
employment anywhere in the country. It also en-
trenches the well-established right that every

Canadian citizen is entitled to enter, remain in, or
leave Canada.

Language Of Educarion Rights

e Citizens of Canada, whose faet ‘is that of
the English-speaking or ‘French-speaking minority
population of a province, will have the right to educate
their children in that minority language at the primary
and secondary school levels, wherever the number of

children warrants the provision of such educational
facilities.

,l‘ : \ 4 UYL _
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Two other categories of rights in the Charter, that"w
g#fitially only be binding in matters of fedegal< territori‘i
A ponsibility, are “legal rights” ape "non-discriminatiof
hts." Each prevince, hg , may choose at any time (¢
‘- in” to one 9s-0th of these categories of rights. Aj
1ch time, (be$? rights would become binding in matters ¢
Jovineit responsibility ip--th§t—pre e T e —specifif

Legal Rights

e Right to life, liberty and security of the person

This ensures that there will be no interference by the
state with these vital rights of individuals, except by
duly specified legal procedures that are inherently fair
in their application.




* Right to security against wareasonabid searches aan:‘

sei hs
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O\ This protects an individual tga.:.nsl_acum by law searches |
cnfmem authomm e FREe nless Hu7 ar ,-,,-,,g{.{{k

b accovdancy with HE
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* Protection against pabiteawy detention or imprison- pProcecures

meni

This ensures that no individual in Canada may be held
by police or placed in prison without lawful asd
reasenadle justification.

¢ Right to know reasons for arrest, right to counsel and
to test validity of detention
This protects individuals arrested or detained by law
enforcement authorities against actions that may in-

fringe upon a person's liberty. It ensures that the
individual will know why he or she is being held, and

that he or she will be abie to seek advice fron?“__- a.
ee lawyer on the matter. A court will defermine
expeditiously whether the detention is lawful.

e Rights, when charged with an offence, to certain
fundamental protections

These protections include the right to be informed
promptly of the charge; to be tricd within reasonable
time; 10-be presumed innocent until proven guilty in a

fair and pubhc trial, and to be granted ba:{ﬂ__\_““ﬂ’fﬁfwj to law/

approprime. They also include protection against
being found guilty if an act wasn't an offence when it
occurred and against being tried twice for the same

offence. In addition, if pUTiishment 1s changed between ¢
the time the act occuté and sentencing, only the lesser
punishment may be imposed.

Protection against cruel and unusual punishment or
treatment

This is designed to protect individuals against)z—- mhumane
~—pgmr forms of treatment or punishment.

10




* Right of a witness. when compell

P T l{ : |

F F IS right reflects the) Genadian-iaw that no one
Shmfld be required to incriminate himself or herself.
Whl}c 2 witness may be compelled to testify in a
pamcul_ar case, he or she is protected from having

vifm¥ \ ' A 'i-r

* Right to assistance of an interpreter

This provision guarantees to a party or witness
involved in proceedings the right to an interpreter if he

or she doesn't speak or understand the language of the
proceedings.

Non-Discrimination Rights

* This establishes the right to equality before the law
and 10 equal protection of the law without discrimina-
tion because of race, national or ethnic origin, colour,
religion, age or sex. This section of the Charter does
nab, however,) peadaise “‘affirmative action™ programs
that are aimed specifically at improving the conditions
of disadvantaged persons or groups. A

”Jf‘f‘m:'f

Existing Rights Entrenched

thf"wl 5 Azu set of rights, which at the present time are

guaranteed either constitutionally or by federal legisiation,
will now be codified in the Charter. They apply only to
Parliament and 'the Government of Canada.

Language Rights In Parliament

e Any individual has the right to use either English or
French in any debates or other proceedings of Parlia-
ment. The statutes, records and journals of Parhament
must be printed and published in both languages.

Language Rights In Courts

e Any individual has the right to use English or French
before the Supreme Court or any other federal court.
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Language Rights In Federal Institutions

* This entrenches English and French as the official
languages of Canada and those provisions of the feder-
al O[ﬁca'al Languages Act, which give the right to the
public to communicate with and receive services from
any head or central office of an institution of the
F.'arliament or Government of Canada in either Eng-
lish or French, and, in areas where numbers warrant,
from any other office of such institutions.

The use of either English or French in the legislatures,
the courts and in the statutes and records of the provinces
of Quebec and Manitoba will continue to be protected by
existing constitutional provisions.

It should be noted that a section of the Charter entrench-
ing “Undeclared Rights,” ensures that if individuals or
groups of Canadians have rights, which are not explicitly
mentioned in the Charter, they will still be able to enjoy
them fully. The provision makes specific reference to the
rights and freedoms of the native peoples of Canada.

No right or freedom of an individual or minority exists in
absolute terms. For example “freedom of expression™ does
not mean that an individual can defame his neighbour.
Equally, the “right to vote™ does not mean that a person
under the age of majority has the vote. That such himits
exist 1S rccognizcd‘ by the opening sections in the Charter,
which indicate that the rights are subject to such reason-
able limits as are consistent with a “‘free and democratic
society.” These lhimits will, as in the past, be spelled out in
our laws. However, their reasonableness in any particular
case will be determined by the courts and where the limits
are found to be unreasonable they will be struck down.

Questions and Answers

Why do we need a Charter of Rights and Freedoms in the
Constitution?

The argument usually made against an “entrenched”
Charter of Rights and Freedoms is that, since our rights




'y well protected by tradition and,
legislation, it is unnecessary to write
T _ 1an Constitution. Yet, we are all aware
Ol Instances, within the last 50 years, where some Canadi-

ans have hﬁﬂ deprived of their rights on the grounds of
racial origin or their religious or political beliefs. An
entrenched Charter, by proclaiming specified rights to be
beyond the normal power of legislative majorities, provides
a8 sense of security and, moreover, a practical means of
redress, through the courts, to individuals and minorities
who feel aggrieved. It also reminds governments at all
levels that their powers are limited and must be exercised
with care and respect for the inherent rights of the people.
In addition, the Charter ensures that a person not only can
move freely from one place to another in the country, but
also that each individual will enjoy the same basic rights
and freedoms wherever he or she lives.

What are the “new” rights and freedoms in the Charter?

Several important new rights are included in the Chart-
er. The right of Canadians to move from province to
province and to seek employment in one province while
residing in another would be guaranteed for the first time.
Minority language education rights and the right to receive
services from the federal government in English or French
are guaranteed. Freedom of conscience has been added to
the traditional freedom of religion. Protection against ;
M‘[scarchcs and seizures and against the retroac- wnlawful
tive application of/dsiwiwl sanctions has been added, as pewna |
well as the right of a person charged with an offence to be
informed promptly of the charge and to be tried within

reasonable time. The right to vote and to stand for elective
office would be expressly assured as well.

*1“1--15“1'!1-ﬂ-l‘*lii--‘-*'-”*-"- "
Sally to both orders of government. This was
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By “entrenching” a Charter of Rights and Freedoms are
we restricting the power of the elected legislatures and
giving too much power to the courts?

¥ A_n entrenched Charter of Rights and Freedoms will
limit the power of Parliament and provincial legislatures 1o
pass laws or take actions that contravene or restrict unduly
these guaranteed rights of Canadians. In this sense, there-
fore, the power of the legislatures including the Parliament
. Ottawa will be restricted. Nothing in the Charter,
however, prevents any legislature or Parliament from
adding to our rights or increasing their protection. More-
over. in an age when activities of government affect almost
every aspect of our social and economic life, legislative
majorities should not have complete freedom to act, inad-
vertently or deliberately, against the rights of an individual
or a minority. If they do so, it is appropriate for aggrieved
individuals to seek redress through the courts. Traditionally
the courts have settled disputes between citizens and the
state, and, in the future, they will have the guidance of a
Charter to assist them in this. The basic question 1s not
whether an entrenched Charter gives more power to the
courts or less power to the legislatures. The important point
s that, in future, governments, legislatures and courts alike
will be obliged to respect and defend the rights of all

Canadians.
Why do we need to include mobility rights in the Charter?
Most Canadians assume that they have always had the

right to live and work anywhere in Canada and to enter,
remain in or leave the country whenever they choose to do

‘.'H- HE r-* Y
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, .‘tlm 'h‘_‘ they thought was a “right” was
barriers to mbl:; E_‘?me are increasingly establishing
preferential hifringy rﬁf example, a number of them have
ince erects a barrs P‘; iCies in some ﬁclfls. When one prov-
iy ekl er for Camd!ans outside the province this
& Contin:e nc;: anotaer province to retaliate. If this were
i b » the concept of a single Canadian citizenship
oecome meaningless. For, if being a Canadian means
anything, it must mean the liberty to move anywhere in the
country. By entrenching “mobility rights” in the Charter,
this fundamental right of citizenship will be guaranteed.

How does the Charter deal with language rights?

Tlfc Charter recognizes that English and French are the
official languages of Canada. It ensures that all current
constitutional and legislative language rights, with respect
to the institutions of the Parliament and Government of
Canada, are maintained. Where language minorities have
had historic rights, such as the English-speaking commu-
nity in Quebec and the French-speaking community in
Manitoba, these rights will continue to be protected in the
Constitution. The Charter does not make any specific
provision for the extension of these rights to other prov-
inces. However, if any province wants any of these lan-
guage rights to be entrenched, there is a general provision
in both the interim formula and in the proposed procedure
based in principle on the “Victoria formula™ for the Consti-
tution to be amended with the agreement ol Parliament
and that provincial legislature. Finally, the Charter does
not interfere with any future or existing rights or privileges
1o use any other language, such as Cree, Inuktitut or
Ukrainian and specifically guarantees the right to an inter-

How does the Charter treat the right to minority language

education”? | _
In Quebec, Canadian citizens, whOSQFT;‘
English, could choose to educate their children in English
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Bue 15 French. This
would not apply to non-

system of the province and to
members of the language majority
e = mnm their education in their mother
guc. A provision in the Charter also ensures that citi-
zens, who move between provinces, will be able to continue
10 educate their families in the language in which the
children started their education, either English or French,
whareve.r facilities are available. The Charter would, of
course, in no way restrict the right of citizens to have their
children educated in the majority language of a province.
Neither would it in any way prohibit the teaching or use of
the majority and minority languages, or indeed, of other
languages. Nor would it restrict a province from extending
to all its residents a choice of either official language in the
field of education.

Why is it necessary to include the question of language of
education in the Charter? Would it not be best to have it
dealt with by the provinces among themselves, through
reciprocal arrangements?

It is the government’s strongly held view that only
through an amendment of the Constitution can Canadians ,
be definitely assured that certain common basi¢jTanguage """“9
rights will be observed throughout the country. I{eciprocal
arrangements cannot guarantee protection against altera-
tions as a result of short-term political or social changes, or
against withdrawal at any time by any province that may
consider that its commitment is no longer desirable. In
addition, although reciprocal arrangements have been dis-
cussed since 1977, none currently exist. The Charter, in
fact, gives effect to the principle of minority language
educational rights agreed to by all provinces in 1978.
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_ they may now have. The
will be continuing discussions with the
groups to determine whether other rights,

more specific to the native peoples, should be added to the
Charter.

Equalization and F?uj;méu( D.-"spam‘h‘as,

The practice of using federal revenues to redistribute
wealth to the poorer provinces of this country is well-
accepted. Since 1957, unconditional transfers known as
equalization payments, have been made by the federal
government to enable every province to provide a reason-
able level of public services, without having to Impose an
“uisessenable- tax burden on its residents. This practice has
become so well established that it has now emerged as a
fundamental “principle” of Canadian federalism.

The Constitution Act, 1980 entrenches the principle of
equalization and commits both orders of government to:

* promoting equal opportunities for the well-being of
Canadians

* furthering economic development to reduce disparity
in opportunities and, specifically,

e providing essential public services of reasonable qual-
ity to all Canadians.




How Th
¢ Changes Will Be Brought Into Effect

It is not alw .

ol 0 ’_‘mmhwmd that the Britisi North
part of our Constitut: statute ?t}acted in 1867, 15 only a
acts that amend thll on. In addition, there are subsequent
the Uﬂhﬁ Ki d:n:sﬁ'? Aﬂ and that have been passcd b}'
Parthakicn: ofB‘C Parliament, or in some cases, by the
avuragpdliod anada or the legislature of a province.
et ¢ British statutes, such as the Sratute of
e "_"- [93], and certain fundamental Canadian

, Such as those creating the provinces of Manitoba,
Albcr&a and Saskatchewan also form part of Canada’s
Constitution.

.“Pltrialiﬂn af the Constitution™ does not mean that a
pile of papers will be physically brought home to Canada.
Rather, it implies two things:

. ;levcring the last link between the Canadian and Brit-
ish Parliaments by bringing 1o an end any power of the
British Parliament to make laws respecting the Consti-
tution of Canada

e conflirming the Constitution as part of the law of
Canada and establishing an amending formula to
permit the amendment n Canada of those parts of the

Constitution that could previously only be amended by
the British Parliament.

Patriation of the Constitution will be brought about by a
request made by the Senate and the House of Commons
(called a Joint Address) to the Queen, asking that the
British Parliament pass legislation entitled The Canada
Act. This act will transfer to Canada the full power of
amendment of the Canadian Constitution and will provide
that no future British law should have apphcation to
Canada. The symbolic recognition of this change appears
in the new titles given to the old acts: the British North
America Act and its subsequent amending statutes, will in
future be known as the Constitution Acts, 1867 to 1975. In
addition, the Constitution Act, 1980 containing the Chart-
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mula and the pr m. the proposed amending for-
. P ¢ of equalization will be added to the
-- pProcedure for effecting these changes is

? F\.Imtlon to establish a Special Joint
Comu ttee oconsisting of members of the
House of Cammons and Senators will be
_debail:ed in both Housesof Parliament. The
Camittee will provide a forum for detailed
study of the proposed resolution described
above. The Camittee will be requested
to camplete i1ts work and to report the
results to the House of Cammons and the
Senate by December 9 1980. If the Cammittee
recamends adoption of resolutions in
the form of the proposed resolution, with
or without changes, and both the House of
Commons and Senate concur i1n that recammen-
dation, those concurrences will constitute
a request or Joint Address. The Goverrment
will then transmit the Joint Address to
the Queen. The British goverrment will ask
the Parliament at Westminster to adopt the
Canada Act as,requested, to came into
=ffect in Canada at a time fixed by a pro-
~lamation issued by the Governor General.

This procedure will ensure the orderly transfer to
Canada of complete authority over the Constitution. For
the first time, Canada will have a Constitution entirely 1ts

OWn.




