SECRET
November 25, 1980

MEMORANDUM TO MINISTERS FROM MINISTER OF JUSTICE

e e
e —

POSSIBLE AMENDMENTS TO PROPOSED
RESOLUTION ON CONSTITUTION OF CANADA

PURPOSE

A number of possible amendments to the Proposed
Resolution on the Constitution of Canada have been
suggested, some by the Government itself, some by
provincial governments, some by Members of the
Special Joint Committee and some by witnesses who
have or will appear before the Committee or make
Written submissions to 1t.

Some of the proposed changes are substantive in
nature, others are technical in nature. Those of a
substantive nature are set out in part II, while
those of a technical nature are found in part IIIL.

The purpose of this memorandum 1s to outline the
possible amendments and to obtain Ministers'

direction on which of the changes should be 1incor-
porated in the Resolution, whether moved by government
members or other members of the Committee.

SUBSTANTIVE AMENDMENTS

CHARTER OF RIGHTS AND FREEDOMS

Sgction 1 —_}ﬁmits on Righﬁs and Freedoms

The general limitation clause: "such reasonable
limits as are generally accepted in a free and
democratic society with a parliamentary system of
government' has been severely criticized as belng
foo broad, enabling the courts to find any limit
imposed on a right to be permissibde If 4t as
"generally accentedl' . (den, 1 it 40 @y Jampt enacted
by several legislatures). It is also contended that
1imits should only be imposable in wartime (and even
then not be applicable to non-discrimination and
certain legal rights ), that, 1limits should be more
specifically defined for each category of rights,
or that there be no limitation clause included at
211 since the courts will themselves imply reasonable

1imits on the various rights recognizing that no
right is absolute.

While the criticisms appear tO overlook the fact
that section 1 speaks of reasonable limits, there
may be some merit 1In considering alternatives 1O

the present provision of section 1 in order to

defuse criticism Gike 2T .

923122.1? Drop the limitation rovision entirely.

The W.S: Bill of Rights contains no general 1im;tat}on
-lause and yet the courts in that country have implied
~easonable limits on the various rights 1n many cases.
On the other hand, it would seem of some importance
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r?;ﬁttgi Pgbllc and the courts be aware that no

pTOVincesafSO%ute in an organized society, and the

Fébldat thiee strongly that any Charter must

itE s wS ?Elnglple. Including a general limita-

Efid dudan ou give greater certainty to the law
ou guide the courts as to the standard to be

applied in testin id3j imi '
34 shee: g the validity of limitations on

Infaddltlon, 51nce_the Charter as drafted makes
fe érence to certain I'imits in specific clauses
oigﬁ thg Yaghitite vote, the extension of the life

L Parliament and legislatures, mobility rights’
minority language education rights), the omission of
any reference to limits on other rights could imply
that they were to be guaranteed without any limits.
Thus, it could be necessary to insert specific limits

in a number of other sections to avoid this possible
resultn

Option 2: Modify the language of the limitation clause.

This might be done in one of several ways. (1) Specity
that the rights and freedoms are subject only to such

limits established by law as are reasonably gust1f1351e
in a free and democratic society with a arliamentar

& sten (of governmant. | (Z): Specily that the Tights

and freedoms are subject only to such reasonable

limits established by law as are demonstrably justil-

fiable in a free an democratic society with a
TTiiamentary System of government. (3) opecify that

the rights and éreeaoms are subject only to such
reasonable limits established by law as are€ A

“demonstrably Justlflable 1n_§_fpeg_anaia§mocratic
society.

These alternatives would overcome the ambiguities
caused by the words ''generally accepted" and make 1t
clear that any limits must be founded on a law,

whether legislated or judge-made. The first alternative
would place some onus on the government to show that a
1imit was justified in a particular case. The second
alternative would create a heavier onus on the govern-
nent to show the need for any limit. The third
alternative would eliminate the concerns that
"supremacy ot parliament' would still govern in Inter-
preting the Charter and remove doubts about the courts’
ability to consider human rights jurisprudence of the
J.S. courts. At the same time, elimination of the
phrase "parliamentary system of government' would
engender further opposition from the provinces who all
wanted this qualification included, and could create
suspicions that the government was embarking on the
road to republicanism. Government members of the
Committee do not feel this latter point 1s ON€ of any
real concern, and witnesses before the Committee have

urged 1ts deletion.

Option 3: Provide specific limits for each category
of rights. _

L

This approach, spelling out grounds such as national
cecurity, public order, safety, health, morals, etc.
for limiting the rights in each category of rights,
was attempted in earlier drafts including the oné.
published by the government during the July negotiar
tions. Thils was severely criticized by the press




Becommendation:
dn amendment to s

f .

e;iz§§?ih§§b%ect .y to such reasonable limits

TR law as are &é@onstrabl Justifiable

fhe*cz . an Hemocrgtlc society. (This would meet
ncerns of Gordon Fairweather and Walter Tarnopolsky

who have been '
the most credible witnesses b
; ef
Committee on this point. ) ks

That the government agree to D

(See: Annex 1 for draft amendment . )

Sections 8, 9 and 11(d) - Legal Rights

&s drafted, these rights (protection against search
Or Selzure, detention or imprisonment and denial of
bail) are guaranteed on the basis of lawful grounds
and procedures. 3]

This wording has been criticized, particularly
by the Canadian Civil Liberties Association and the
Canadian Jewish Congress, as offering no real consti-
tutional guarantee since it could be interpreted as
permitting, for example, any search or seizure, no
matter how unreasonable or arbitrary, as long as it
was done according to what the law provided. While
1t can be argued that section 7, which requires that
one cannot be deprived of liberty and security except
1n accordance with principles of fundamental justice,
injects a requirement of elemental fairness into the
laws relating to the other specified legal rights,
1t is not beyond doubt that the courts would follow

this reasoning.

I1i™the federal'drafts of Charter rights that were
tabled"during the CCMC meetings last summer, more
stringent language was used:

- protection against unreasonable search and

selzure
- protection against arbitrary detentlon or

imprisonment
- not to be denied reasonable bail without just

CaUusSe .

These provisions were opposed by most of the provinces
as being too stringent, and they insisted that the
lesser test of "according to lawful grounds and

procedures' be used.

The present wording of these provisions will be
difficult to defend before the Committee, both in
1ight of the briefs that have been presented and 1n
light of the language of the Canadian Bill of Rights
which is the same as that contained in the earlier
federal drafts. In addition, it is likely that
premier Hatfield will be arguing that the original
wording of these provisions be restored when he

appears before the Committee.
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On the other hand, it i
. iy , it is understood
hat Ontario's Deputy Attorney General will be seeking

;apgggiagfb6£ore the Commit@ee this week to argue 1n
i Sohi the present wording of thesg legal_rights.
Committevent Ehat he does not gucceed in convincing
g i e members of the vglldlty Qf the present
e g, strong pressure will continue toO have the
rding of the earlier federal drafts reinstated.

Recommendation: That the government agrec to propose
amendments to sections 8, 9 and 11(d) which would
restore the language used 1n the earlier federal
drast, unless the Ontario Deputy Attorney General
convinces the Committee that the present wording
provides adequate protection for these legal rights.

(See Annexes 2 and 3 for draft amendments.)

Section 11 - Legal Rights

(1) Geyerage.of "War Crimes” in Sections 11(e) and f)

~ The Canadian Jewish Congress, the North American
Jewish Students Network and Mr. Cromble om the Commilttee
have proposed amendments to sectilons 11(e) and (f)
(dealing with protection agalnst retroactive penal

laws and double jeopardy for the same offence) to
ensure that prosecution and punishment of Nazi war
criminals in Canada is not precluded.

The concern with section 11(e) is that unless
n"sffence" is changed to read '"offence under domestic
or international law", the section could be construed
as excluding ''crimes against humanity' committed by

Nazis during the Second World War.

The concern with section 11(f) is that unless it

is amended, it could be construed to preclude the
re-trial and punishment 1in Canada of war criminals
who were tried and convicted in absentia 1n European

countries but never punished.

It is not clear that amendments to these
provisions of the Charter would ensure Canada's
legal ability to enact laws providing for trial
and punishment of Nazl war criminals. This, because
such laws could be viewed as being retroactive,
dealing with actions that were not necessarily crimes
under international law at the time of their

commission.

On the other hand, the International Covenant on
civil and Political Rights does recognize the right
of a country to try and punish a person for an offence
that was, at the time of 1ts commission, recognized
2s such under international Taw. Equally the Covenant
permits the trial and punishment of a person for an

of fence of which he has not been tried and Eunished
in another country.

Consequently, appropriate amendments could be
made to these cections to ensure that Canada was
able to enact laws covering future war crimes at least.




Thi
fOllowinz Y?Eég:take the form of amendments along the

8
1. Anyone charged with an offence has the right

éi% 0202 to be found guilty on account of any
s omissm1551?n that at the time of the act
uhd 10n @1d not constl?ute an offence

€r domestic or international law;

Ef) not to be tried or punished more than once
Cor an offence_of which that person has, 1in
anada, been finally convicted or acquitted."

Eecommgndagion: That the government agree to propose
he foregoing amendments to sections 11(e) and (f).

(See Annex 4 for draft amendments.)

(2) Addition of Right to Trial by Jury

The NDP members of the Committee have proposed
that the right to a trial by jury be included in the
legal rights of a person charged with an offence.
This proposition stems from the inclusion of such a
T Bght inuthe s¥.S: Constitution and rthe fact that
wagna Carta provides that no man shall be imprisoned
‘except by lawful judgment of his equals'.

The provision in the U.S. Bill of Rights granting
a vieey strial dn a1l criminal prosecutions' has caused
many problems in the United States. The courts have
interpreted this to mean a right to a jury trial
only in '"'serious' cases, and this has generally meant
cases where the penalty is imprisonment for six months
or more. However, the courts continue to 1nterpret
what is a ''serious' offence regardless of the penalty
provided, thus leaving much uncertainty in particular
cases «as: to, whether a jury ‘trial is requirxed. Thas
uncertainty plus the low threshold for ''serious
of fence'" have led to many delays in court proceedings

in the United States.

In Canada, there is no express constitutional
guarantee to trial by jury, although one might be
implied by application of the Magna Carta provision.
Nevertheless, trial by jury is firmly embedded in
our criminal law. The Criminal Code now provides a
right Fe6%a‘ jury-tridl for most indictable offences
where the penalty exceeds five years imprisonment
(there are some exceptions) and, 1ndeed, makes a jury
trial mandatory in certaln cases (such as murder and
treason). At the same time, there is no requirement
for a jury trial 1n prosecutions under the Ccde of
Military Discipline, where serious offences are heard
before a panel of military officers. This has been
a long-standing practice which would be difficult to
change, and is similar to a pr9v151on‘of the U.S.
Bill of Rights which excludes jury trials 1n court-

martial cases.

Consequently, while a provision for the right

to a jury trial could be incorporated_ip section 11
of the Charter, it would have to be -1limited very
clearly, eg. to offences where the penalty prov;ded
for imprisonment 1n eXxcess of five years or a more
severe penalty, and there would likely have to be
an exemption for court-martial proceedings.




Re ¢ } @i
Eﬁ_zgzendatlon._ That the government agree to propose
" e 23ment which would grant the right to a jury

or offences with a penalty of five years

i .
0$¥rlsonment Or a greater penalty, but exclude
€nces under military law.

(See Annex 5 for draft amendment. )

Section 15 - Non-Discrimination Rights

_ A number of strong representations are being made
1n Committee for changes to clarify and extend the
PTrovisions on non-discrimination rights. The Advisory
Council on the Status of Women urges that the clauses
be modified in a manner that will clearly ensure

equal rights in law and equal protection and benefit
of the Iaw, and direct the courts to a "strict scrutiny"
test for any distinction in law based on sex, race,
colour, national or ethnic origin or religion (ie.
these grounds could virtually never be a valid basis
for distinction). In addition, the Council would
spell out the specific grounds for affirmative action

programs, and limit such programs to those authorized
by a law.

The Canadian Human Rights Commission contends
that there should be no specific enumeration of non-
discrimination grounds, and has the support of the
Canadian Civil Liberties Association and the Canadian
Jewish Congress on this point. 1In the alternative,
the Commission contends that the grounds should be
expanded to include marital status, physical or
mental handicap, political belief and sexual orientation.
The Commission would permit distinctions to be made
in laws only where '"'justifiably necessary for reasons
of compelling state interest."

The Canadian Association for the Disabled 1s
pressing for inclusion of "disability' (presumably
broader than physical and mental handicap) as a
ground of non-discrimination.

Finally, there is concern within the federal
government and -amongthe provincial governments about
the financial and other implications of including
"age' in the non-discrimination grounds. The Advisory
Council on the Status of Women also urge deletion of
"age', fearing that its inclusion might weaken the
strictness of the test that the courts would apply
when judging discrimination on other grounds.

It may be possible to meet some of the foregoing
concerns, but responding to all of them would be very

difficult.
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b
CDUHC?ithS;eSpect to the proposals of the Advisory
by rewO;di me of these could be accommodated 1n part
£ modifiegg gectilongli..  Fiyst,.section. 15(1l) couléd
X to.stateglearly that everyone 1S equal
e B, © aw, followed by the right to the equal
vy A a1 n an? equal benefit of the law. This would
equalitra?e that there is a positive principle of
Sy tg in the general sense, and 1n addition, a
i aws whlch assure equal protection and
et wlthout discrimination on specified grounds.
na, section. 15(2) could be modified to.indicate

Egaglaffirmgtive action programs are related at least
1e specified grounds of non-discrimination.

These modifications would not, however, meet the
Council's argument for a specific direction to the
courts that any distinction based on the specified
grounds is never to be considered reasonable. This,
of course, would be too rigid a test 1n any case,
but the Council may still argue that a clause 1S
necessary which would state that any distinction
iln law based on a prohibited ground of discrimination
was to be presumed unjustifiable unless the contrary
was demonstrated. Thus, if a law distinguished
between men and women (eg. the law permitting only
women to deduct child care benefits from 1lncome orT
the law denylng Indian status to womecn who marry non-
Indians) it would be presumed by the courts to be
prohibited discrimination unless the government could
demonstrate that it was a distinction drawn for
gisBitiablie state interest. . If the stricler test
for imposing limits on rights, proposed under section
Ieisy adopited, however, this should go a considerable
distance to meet the Council's argument on this
poante., Thus it is not felt necessary to include
the provision urged by the Council,

As for the Human Rights Commission's argument
that there be either no specified grounds of non-
discrimination or an expansion of the listed grounds,
the following factors militate against these approaches.
If no grounds are listed, then it is left entirely
to the courts to decide what they are to be. In an
area which involves a gradual evolution of social
and economic values, 1t would not be appropriate to
leave such major decisions to the courts. As for
expanding the specific grounds, consideration has to
be given to how best different claims to protection
agalinst discrimination can be effected. Certailn grounds
have long been recognized as prohibited (race, national
or ethnic origin, colour, religion and sex are all
found in the Canadian B1ill of Rights). They are
ncore" grounds which are capable of ready definition,
do not require many, if any, qualifications on thelr
protection and do not entail financial burdens to

ensure thelr effectiveness.




Condig?her grounds do not readily meet all of these
ol tﬁqns. Handlcag_(or_dlsablllty)_egcompasses
detéil 1ngs and thus requires a definition of some
o 490 1t glso requires certaln qualifications,
~ as meeting bona fide requirements for employment.
qually, guaranteeing equality for handicapped persons
often entails expenditure of money toO provide such
peérsons with equal access to services and accommodation.
Nar}tal status requires definition (does it include
common law relationships, homosexual relationships,
etc?) and carries financial implications under tax
and pension laws. Sexual orientation may be capable
of ready definition but it is a controversial ground
of non-discrimination which has not yet gained
significant public acceptance. Political beli€f, 18
alsoRverysdifficultito define. Many views can be
characterized as a political belief as, for example,
the '"white supremacist' position of the Ku Klux Klan.
Equally, it can be argued that political belief can
benar legitimaté basis: for refusing a persSol employment

in sensitive government jobs.

Consequently, it can be argued that all of these
grounds are much better left, at the present tIne,
to be protected by ordinary human rights legislation
where they can be defined, the qualifications spelled
out and the measures for protective action specified,
where necessary, in a manner that does not impose
undue financial burden on those providing services
and accommodation.

Turning to the question of age, this grounds was
included in the Charter in the belief that 1t was
sufficiently clear that the courts would view most

distinctions based on age as reasonable limits
generally accepted. However, on further reflection,

it would appear that this ground could cause Ser1ous

problems of interpretation, particularly if the
limitation clause is to be restricted as proposed
and any presumption of discrimination is introduced

findsectiont 15.

Age is, of course, a common ground of distinction
in much legislation, both federal and provincial.
provisions relating to age range from age of crimilnal
responsibility to age of majority and to the age of
~etirement. They are found in laws relating to such
diverse matters as juvenile delinquency and eligibility
for social welfare, pension benefits, tax credits, etc.
In many instances the courts would likely find that
such distinctions are valid, but there are certaln
important areas where this is not So-clear. Reecent
cases under provincial human rights laws have held a
mandatory retirement age to be discriminatory. If
this were to be the conclusion under the Charter
(and it is not an untenable view), i1t could cause
serious problems for employers and employees alike 1n
relation to pension contributions and retirement
benefits. If a mandatory retirement age 1s to be
abolished, it would be much better done under a
legislative scheme which provides for an orderly
transition period than by an instant court-ordered
fiat. . Sdimilarly,. 4t 1is possible that the courts
might hold that differential pension and 1nsurance

premiums based on age are discriminatory.
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indiczzzgliiailﬁkepey, through his officials, has

R E AT e is very concerned about the

iy ey age 1n the non-discrimination rights.

S at 1t Could have serious negative 1mpli-
r many provincial age-based laws.

prudegtvin the foregoing concerns, it would seem

it 0 withdraw ''age' from the grounds of non-

predic?lgatlon, leaving 1t to_be dealt with in a more

Object‘a le manner by human rlghts laws. Anticipating
£t 13ns to withdrawal of this ground by the elderly,

benefg be pointed out that some of the social

: 1ts which they enjoy by virtue of age could be
rought into question by including age as a ground

0f non-discrimination.

Recommendation: That certain amendments be made to
the non-discrimination rights to meet sSome of the
concerns raised by the Advisory Council on the Status
of Women and that '"age' be withdrawn as a ground of

non-discrimination.

(See Annex 6 for draft amendments.)

Seéction 20 - Language of Service_torthg Ppbl%g_

e latter part, ol section 20 (dealing with the

right to receive services in English or French from
federal offices other than head or central offices)
has been criticized by the Commissioner for Official

Languages on two grounds. First, as worded, the
section would not require a regional office to provide

services in both languages to persons 1iving outside
the area defined as '"bilingual". Second, the section
reintroduces the concept of ''bilingual distritts”
which has never been implemented under the Official

Languages Act.

These are legitimate concerns, and it would be
desirable to amend the latter part of the section
so that the right to communicate with and receilve
services from any other federal office 1n either
of ficial language would be based, not on the number

of persons 1n an arca using the languages, but on
their being a significant demand for communications
with and services from any office 1n both official
languages. This would be a much more useful test
than one based simply on the number of residents in

an area who speak the minority language.

Recommendation: That section 20 be amended in accordance
with the principle suggested above.

(See Annex 7 for draft amendment.)

s

Section 23 - Minority Language Education Rights

Qevengl 1SsSuUeSs have arisen in relation to this
cection both in the Committee proceedings and 1n

discussions within the Quebec caucus, and Oon SOME
issues the positlons advocated are diametrically

opposite.
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The incsi :
qualificagzénC1pal 1ssues relate to (1) the linguilstic
(3? for entitlement to minority language
: the national status of persomns entitled
education 3 aﬂguage education, (3) the continuity of
pE 4 L wan t ¢ minority language, (4] the use of &
rrant' test for minority language education

and (5 G 0L :
SChoéll_the dadministration of minority language

(1) Linguistj;
uistic Qualificati 1] 1t
Eaﬁ%ation Q f ons for Minority Language

eligigigFion 23(1) now provides a single test for

one pa 1ty for minority language educatlon: that

learﬁegent has as his '"mother tongue" (first language

g and still understood) that of the English
refch minority of the province where he resides.

g 3 Whllg most witnesses before the Committee have
i ‘questioned this qualification (the Franco-manitoban
ociety favors a free choice for all), a number of
members of the Quebec caucus strongly oppose it both
becauge it creates a non-factually objective test and,
more importantly, because it would exclude a large
number of allophones in Québec (and perhaps elsewhere)
who have received their education in Canada in the
minority language from sending their children to
school in that same language. This is an 1important
problem in Quebec since Bill 101 permits a parent
who has been educated at the primary school level
1n Egg%ish in Quebec to have his children educated 1n
English regardless of the parent's mother tongue.

It has thus been suggested that the ''mother tongue'
qualification be replaced with an objectiye UCESE
based upon the language in which the parent has been
educated in Canada (ie. if one of the parents has

received his primary education in Canada
in the minoritﬁ Tanguage of the province in which he

resides, his children would be entitled to be educated
in that language).

While this approach would be suitable for the
English language minority in Quebec, it would not
neet the needs of the francophone minorities 1n
other provinces. In most other provinces the availla-
bility of French language education is a fairly
recent development. Consequently, many parents
whose mother tongue is French will (of necessity, not
choice) have received their education in English, and
would not have the right to send their children to

French language schools.

In 1light of the foregoing, it 1is likely necessary

to consider modifying section 23(1) to incorporate
two alternate qualifications for the right to minorilty

language educatilon. The first qualification would be
where a parent has received hls primary education

in Canada in the minority language of the province
~F residence. The second qualification would be
where the mother tongue of the parent is that of the
minority population of the province of residence.
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Thi :
used in Qieﬁpproach would incorporate the test now
educated ip %c (except_lt would apply to parents
of now Lanada) while still permitting the test

her tonocue : :
: gue which is more appropriate 1n
Provinces other than Quebec. PPTOP

(2 :
) Natlonal_ﬁtatus for_Miqprity_}anguage Education

i htSection 23 now limits minority language education
ghts to parents who are Canadian citizens. This

h g B - .
as been attacked as being either too restrictlive OT
00 broad.

- The Commissioner for Official Languages, the
anadian Jewish Congress, the Positive Action Commilttee,

the French Canadian Association of Ontario, the Council
of Quebec Minorities and the Franco-manitoban Society
have all contended that right should extend to all
persons in Canada regardless of national status,
pointing out that only Quebec (through its 'educated
1n English in Quebec” clause) limits the right of
minority education so as to ceffectively exclude not
only immigrants but also citizens who do not meet that
eSSt .,

On the other hand, there 1s considerable concern
in Quebec and among members of the Quebec caucus
that extension of the right to citizens will endanger
the efforts to establish French as the principal

-

language in that province by permitting English
speaking immigrants, upon becoming citizens, tO send
their children to English schools. This, coupled

with the fact that English speaking citlzens moving
to Quebec from other parts of Canada will be able to
cend their children to English schools, has generated

a genulne concern about the impact of section 25 on

the protection of the French language in Quebec.
There 1s also ‘a concern that the more section 253

deviates from the provisions of Bi1t 161, the moTe

difficult it will be to galn acceptance For "It ¥h
Quebec, since it will upset an educational regime

now working well and generally accepted in that
province.

While both arguments have somé measure of validity,
i+ is felt that on balance the best approach to thils
issuye is to maintain the present qualification of
Sitizenmship?" [t provides some aIIULSNCE to Quebec
that immigrants and other non-citizens will have to
send their children to French schools, and at the
same time does not draw an invidious distinction

hetween present and future ciltizens.

(3) Continuity of Minority Language Education

Under section 23(2) provision is made for children
of the same family to be educated in the same language

when a family moves from one province to another even
though such children might not qualify for minority
language education either under the "mother tongue"
or "language of education" of the parents test.
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4S such this provision has not been criticized
?

enough toléniis been noted that it is not broad

1S NOo interpr mpass the same situation Where there
WOTds ' *It dp ovinclal movement of a family. In other
exampie I 0?% not provide for a case where, for
English’a“gg ish mother tongue parents, educated in
childre : reSIde?t in Ontario have one of theilr

o tn enrolled in a French language school. In
b O ensure that these parents would have a right

ave all their children educated in French i1n

gntario, section 23(2) should be drawn more broadly
3 cover any situation involving continulty of
education within a family in the same language.

(4) Minority Language Education "'Where Numbers Warrant"

language students in any ared of the province 1S i B
sufficient to warrant provision of educational facilities

eut of public funds.

e Committee have

Most of the witnesses before th _ :
necessity of this

argued against the desirability and
guallification, L It 1s con atst
imposes a limit on the ml

majority, regardless O

students there may be in a given area.
course, ignores the point +hat section 23 guarantees

no rights for the majority.) Im addition, it 1s
argued that with the ability to Dbus ox board children,

or to provide education by correspondence Or closed-
circuit television, there 1s really no situation 1n
which any minority language student need be denied
education in the minority langudge. This is perhaps

a better argument.

In any case the qualification of "where numbers
warrant'" will cause problems of interpretation and
will enable provinces to continue to limit access
of minority language students to educational. facilitles.,
It has been demonstrated by Quebec and New Brunswick
that the necessary means can be found for providing
minority language education to all who squadl v for 1t.
Thus, it would likely be desirable to consider dropping
the "numbers warrant' provision, closing off a loophole
which could take many years for the courts to resolve.

Militating against this modification 1s the fact
that the government has justifiled including minority
language education rights in the Charter on the basis
of the 1978 "Premiers Agreement' that such rights
should be provided ''where numbers yarrenty ¢ 10
eliminate this qualification would undermine the legi-
timacy of the government's position, and would likely
bring criticism from those provinces that do specify
minimum numbers for allowing minority language
instruction. On the other Handy &L C&N DE pointed
out that section 1 of the Charter as modified would
<till enable provinces to impose reasonable 1limits
on the right to minority language education where 1t
could be demonstrated that to provide the right was

unjustified 1n particular cases.
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Base(d

. Oon. £ :
Committee ang he arguments by witnesses before the

n : :
On Premier Hatfield's position that

this gual:¢: :
qualification should be dropped, it is felt

that the
0 : ;
qualifica%iziTnment should consider dropping the

(5)

Adminji - :
——NiStration of Minority Language Schools

S ‘ _
for miigt}on 23 as presently drafted does not provide
rity language schools to be administered by

School boards ' i
composed of b f the minorit
1anguage Communitg. RHE ST 5

e Many witnesges before the Committee have urged
g at‘such a provision must be included 1f the right
O minority language education is to be made effective.

While there is validity to this argument, to
place such a provision in section 23 would be viewed
?Y the provinces as a further unwarranted invasion
into a field of clear provincial jurisdiction. It 1s
thus considered unwise to contemplate a provision of
this nature. What the Charter is guaranteeing 1s simply
the right to minority language education. It cannot
spell out the details of the manner in which the
right is to be implemented.

Recommendation: That the government agree TO propose
amendments to section 23 that would

(a) provide two alternative qualifications for
minority language education rights: the first
qualification would be that one of the parents
had received his primary education in Canada
in the minority language of the province of
residence, and the second qualification would
be that the '"mother tongue'" of one of the parents
was that of the minority population of the

province of residence;

provide for all children of any family to
receive their education in the minority
language in which any one of the children
has commenced his education, even though the
parents did not qualify under the tests set

out in (a) above; and

(c) eliminate the qualification of "where numbers
warrant'" for minority language education.

That the government not propose any amendments enabling
minority language school boards to administer minority
language schools, or changing the qualification of

citizenship.
(See Annex 7A for draft amendments.)

Section 24 - Undeclared Rights and Freedoms

The native peoples groups are pressing for
expansion of sectilon 24 so that it would become 4

guarantee of specific native rights such as aboriginal
rights, treaty rights and control by native people
over their cultural, economic and educational

interests.




cati
” Cigﬂsgo%ig convert section 24 from
(R 135 EEG which simply states
S el e Charter are not to
b g the native peoples of any
Y have) into a constitutional
Certain native rights. This,
E i Eglcated to the native peoples leaders
RN premature 51n§e_d15cu551ons_are now
PN e ™S hould b a4 view to determining what native
B e ny o ¢ constitutionally guaranteed. There
0 O greement on these rights yet (even among
Wolild La 1 groups Fhemselves), and consequently 1t
s ol nappropriate and dangerous toO attempt to
B Yy them in the constitution now.

1t section 24 were to make any reference to specific
native rights, such as aboriginal rights or treaty
rights, this would have the effect of entrenching
them without knowing the import of what was belng
entyenched. It would thus be left to the courts 1o
decide what aboriginal rights means -- does it mean,
as some native groups contend, a right to self-
government, to separate nations, to control Over
education? Equally, if reference to treaty rights
were included, this would make them unalterable by
Parliament in the future. In addition, mention of
treaty rights would meet none of the concerns of
those native people not covered by treaties.

In conclusion, any attempt to be specific with
respect to native rights in the Charter would serlously
prejudice the future ability of the federal government
to negotiate with the native peoples the rights which
might legitimately be placed 1n the constitution.

Recovmendation: That no alterations be made to
section 24 of the Charter.

SecEion 25_— Primacy of ghgr;er

(1) Relationship of Charter rights to other Provisions
of Constitution

= = — . =

A question has been raised as to whether the
wording of section 2o, making any law that 1s 1ncon-
<istent with the Charter inoperative, might be
construed so as to render inoperative a provisilon
of the Gonstitution“itself. For example, would the
PTOV1S10NS respecting succession to the Throne
(giving precedence toO males and requiring the Monarch
to be of the Protestant faith) be found to be 1n
conflict with the non-discrimination rights?

Tt would seem evident that the Charter, as &
part of the Constitution, would not operate tO inva-

lidate other provi 2 & . e

intended purpose of _ ‘ |
made pursuant tO the Constitution, whether by legls-

Tation or common law, and this 1s likely the meanilng
that would be given 1o the section.

However, to remove any doubt on this matter, 1t

would be desirable to reword section 25 to make 1t
clear that the Constitution of Canada is the supreme law,

and that any law inconsistent with its provisions 1s, tO
the extent of the inconsistency, of no force and effect.
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Constitution incgrlmacy to all provisions of the
At the Sdhw fip uding those in the Charter, while
between ( € removing any question as to conflict

hart '
COHStitution.er rights and other provisions of the

Recomme :
Eﬁgﬁa-—ﬁéﬂilgﬂi That the government propose the
ment indicated above.

(See Annex 8 for draft amendment.)

2] Remedigg_for Breach of Charter Rights

Doubts have been raised 1n Committee by the Canadian
Jewish Congress and the Canadian Civil Liberties
Assoglgtlon that, in the absence of an €XpTress
provision, the courts would not be able te¢ order
any specific remedies for a breach of Charter rlg
This is particularly relevant where the breach 1n
question 1s not that occasioned by a conflicting law,
but rather by the action of an official where such

action is not pursuant to any law as, for example,
a police officer who denies a detained suspect the

right to obtain counsel.

hts..

While it is arguable that the courts would, 1in
such instances, create the necessary remedy, this 1s

ot entirely certain. Therefore, it would

be prudent to include 1n the Charter an eXpre€ss
provision enabling the courts to grant an appropriate
remedy in cases where no other legal recourse 1S

available.

Such a provision was contained in the federal
drafts of the Charter tabled during the course of
the summer, but was deleted after arguments by the
provinces that such a provision was unnecessary and
might give the courts the power to 1nvent new remedies.
However, it is felt that ensuring effectiveness of
the Charter rights 1s suf ficierit: justification for

including a ''remedies" section.

Recommendatien: « That the government PIropase an amend-
—nt that would add a '"remedies” section to the
Charter, empowering the courts to grant certaln
remedies for breach of Charter rights where no other
legal recourse 1S available. The new provision

would be inserted as gection 295,

(See Annex 9 for draft amendment.)
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A numbe
.o :
respecti L representations have been made

Ng sect] :
and New Bgunnglin 31, particularly by Saskatchewan
ick. Premier Hatfield plans to appear

before th
e Commi : :
to this sECtionfttee to propose inter alia an amendment

regioizieg?l alFe¥natiVES'fqr an equalizgtion and
the vario SparlFlES provision were con51de;ed at
Ministe us meetings O? the continuing committee of
AN s on the Constitution (C.C.M.C.). Each |
ernative draft contained the provision set out 1n
the Resolution as subsection 31(1). Subsection 31(2)

differed in the various drafts as follows:

(a) February 1979 Best Efforts Draft:

" (2) Parliament and the government of
Canada are further committed to the principle
of making equalization payments to provinces
that are unable to provide essential public
services of reasonable quality without
imposing an undue burden of taxation, or to
the principle of making arrangements equivalent
to equalization payments to meet the commitment
specified in section g6 (1) (€) .". (1.€. %1 (Lrie))

Government of QuebecC Proposal:

"(2) Parliament and the government of
Canada are further committed to the principle
of making egualization payments to provincial

governments that are unable to provide
essential public services of reasonable quality

without imposing an undue burden of taxation.”’

Governments of Manitoba and Saskatchewan Proposal
(including Quebec's Proposal) :

" (2) Parliament and the government of Canada
sre further committed to the principle of making
equalization payments to ensure that provincial
governments have sufficient revenues to provide

reasonably comparable levels of public services

"

subsection 31(2) of the Resolution reflects

the lancuage of a proposal put forward by

Rritish Columbila. nrenier Yatfield nlarns O

put forward the Quebec proposal to the Committee when
he appears before 1it. It has been indicated toO

New Brunswick that the federal government would have
no difficulty with a proposal to change the formula

<ot out in subsection 31(2) so as to adopt the QuebecC
proposal.

Recommendation: That an amendment to subsection 31(2)
along the lines of the Quebec proposal be approved for

submission to the Committee if it appears that
premier Hatfield or others wish to press for such an




iigin provinces having eighty per cent
Bt v approve the procedure. The draft
R ?S approval by eight provinces having
more difficult fo the pOpu}atlon,which yould make 1t
nGoRERATY t+ Lor the provinces to acquilre the support
Yy to trigger the referendum requirement.

%%%%??iﬂﬁatigﬂ: That no amendment be submitted to the
Fhat ee as a change approved by the government, but
it 4 approval of an amendment be given to the effect

at, if a member of the Committee moves an amendment
along the lines indicated above, the government would
not oppose the amendment.

(22 _SQbseqﬁionr38(3): subsection 38(3) has been
criticized for two reasons:

(a)

Rgsolution, the governmen
different amending procedu
amending procedure referendum without reference

to Parliament; and

It is considered to be unfair that the government

should be able to put forward changes at the last
minute after the provinces have made their proposal.

These concerns
the provision has been under severe attack 1n Committee

as leaving the federal government with a "blank cheque”.
Under paragraph 38(3)(a), the federal government could,
without recourse to Parliament, put forward an
unbalanced amending procedure Or OnNe€ that would, for
example, remove the veto of Quebec. Further, the

power to )

gives the app

on the part O

The options for consideration are:

to leave paragraph 38 (3) (a) unchanged;

to amend paragraph 38(3) (a) to substitute for

the words "proposed by the government of Canada by
depositing a COPY thereof with" the words "proposed
by resolution of the Senate and House of

commons and filed with™sy or

to amend paragraph 38(3) (a) to delete all
references to an alternative amendment toO be

proposed by the government Or Parliament of
Canada. (If this were done, however, the
federal government would be precluded from
putting forward the "Toronto consensus' formula
as an alternative to any formula proposed by

the provinces.)




(See Annex 11

Section 40 -

Rul
Procedure €8 _for Ho
~OCedure

membezgeri has been some criticism by Saskatchewan and
e do the opposition that rulesrespecting a
4 eéndum are to be made by Parliament. The
Uggestion has been made that the rules should be
dpproved by an independent committee with both federal
and provincial representation. The suggested change
relatgs both to the possible referendum respecting the
amending procedure that may be held under section 38
and to referenda to amend the Constitution that may be
held under section 42.

It is recommended that the criticisms be met by

amending sections 40 and 46. The proposed amendment
to section 40 would create a commission to Pproposc

rules for the referendum respecting the amending
procedure. The proposed amendment toO section 46 would

provide for the creation of a commission

that would propose rules applicable to
referenda respecting amendments to the Constitution.

It is recommended that the bodies be called "commissions"
rather than committees because commissliOns are more
formal bodies than committees and are usually regulatory
in nature, which is the intended function of these
committees. Further, the issuance of commissions
establishing the bodies would provide evidence, 1n

court proceedings to challenge the rules, that the
prerequisites to the making of the rules had been met.

The amendment to section 40 would create an
independent rules commission consisting of the Chief
rlectoral Officer of Canada as Chailrman and a
federal and provincial representative. If a majority
of provinces do not agree on a representative, a
person would be chosen by the Chief Justice of Canada
from among the persons recommended by provincial
governments. If no names are put forward by the

provincial governments, the Chief Justice would choose a
nominee from among such persons as he considers £t

The commission would recommend rules to the
Governor General and the rules would be made by
proclamation issued by the Governor General. The rules
would have the force of law and would have primacy
over other laws of Parliament and the leglslatures.




eCausergig a constitutional amendment.

bther Atllnc? Edward Island cannot, together

of the antic province, make up the fiity

amendment. The Population necessary to approve an

Fothulae did not EPPOSltlon notes that the Victoria

the Atlantic ave such a population requirement for

redul rement provinces and requests that the population
nt be dropped from subparagraph 41(1) (b) (i1).

Subpaiasimliar p0pulati9p rgquirement is contained 1n
N FERP 41(1)(b)(1%l) in respect of the Wegtern‘
P 0V1pces.. However, this requirement was contained 1n
the.Vlctorla Charter and represents a British Columbia
desire for a stronger influence in the western vote.
To keep the population requirement gives a stronger
veto power whereas to drop the population regquirement
makes it easier to secure amendments. The suggestion
that the population requirement be dropped in respect
of the Atlantic provinces has been paralleled by
suggestions from Committee members (some western)

that the population requirement be dropped in respect
of the Western provinces because Manitoba and Saskatchewan
lack the population to together approve an amendment

on behalf of the Western provinces. There is no
indication, at the time of the writing of this memorandum,

as to the position of the Western provinces in respect
of this proposal.

Recommendation: That

(a) The Victoria Charter be strictly adhered to and
an amendment tO subparagraph 41 1) (bYréki) be
introduced to delete the population requirement

for the Atlantic provinces; and

No amendment to subparagraph 431.61) %bdbd k) €0
delete the population requirement in respect of

the Western provinces be put forward

e Annex 13 for draft amendment to subparagraph 41(1)
() (13) + )

(Se
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Recomme :
- ndation .
ald‘“““————gﬂ;. That an amendment to section 40 be approved

= :
g the lines outlined above.

(

See
Annex 12 for draft amendment.)

PROCED
URE FOR AMENDING CONSTITUTION OF CANADA

Sacki :
'ES———EE_il_:_EEEE£EPeS sufficient to Approve Amendments

of Atiubp?ragrapb 41 (1) (b) (ii) relates tO the number
e antic provinces sufficient to approve an

endment to the Constitution. There has been
very confused criticism of this subparagraph from
Opposition members centering around the fact that
Prlnge Edward Island could never join with one other
pProvince to approve a constitutional amendment.
T@ls is because Prince Edward Island cannot, together
with any other Atlantic province, make up the fifty
per cent of the population necessary to approve al
amendment. The opposition notes that the Victoria
Formula did not have such a population requirement for
the Atlantic provinces and requests that the population
reguirement be dropped from subparagraph £1(1Yy.(B) (1%) .

A similar population requirement is contained in
subparagraph 41 (1) (b) (iii) in respect of the Western
provinces. However, this requirement was contained 1n
the Victoria Charter and represents a British Columbia
desire for a stronger influence in the western vote.

To keep the population requirement gives a stronger

veto power whereas to drop the population requirement
makes it easier to secure amendments. The suggestion

that the population requirement be dropped in respect

of the Atlantic provinces has been paralleled by
suggestions from Committee members (some western)

that the population requirement be dropped in respect

of the Western provinces because Manitoba and Saskatchewan
lack the population to together approve an amendment

on behalf of the Western provinces. There 1s no
indication, at the time of the writing of this memorandum,
as to the position of the Western provinces in respect

of this proposal.

Recommendation: That

(a) The Victoria Charter be strictly adhered to and

an amendment to subparagraph 41(1) (b) (11) be
introduced to delete the population requirement

for the Atlantic provinces; and

No amendment to subparagraph 41 (1) (b {1did). GO
delete the population requirement in respect of

the Western provinces be put forward

(See Annex 13 for draft amendment to subparagraph 41(1)
(b) (i1) .)
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particularly
is g4 ,_of Subsect}on &7 .
5 fa €N as an alternative to section 41
amendment tqo thar that_a T?ferepdum to approve an
the Senate and ; Constitution might be authorized by
To seek the vi ouse of Cgmmgns W1thout prior recourse
The argument lews of provincial legislative assembliles.
45 a deadlo klg tha? section 42 should only be used
SHBL 3. tegie CK-Dreaking mechanism and should not be
approve O play unless the provinces have failed to
month wﬁ@n‘amendm§nt. Ontario suggested a twelve
oS ia itlng period after the Senate and House of
Mgl dve approved an amendment before the deadlock-
ph ng mechanism could be utilized. Saskatchewan
fugggrts the twelve month waiting period. That province
€r argues that there should be an outer time limit

Within which the federal government could call a
referendum, and would also like it to be possible for
the provinces, as well as the federal government, to

be able to trigger the referendum mechanism.

This lack of reciprocity in the triggering of a
referendum has been the subject of severe criticism
not only by the provinces but also by opposition
members in the Committee. While it is recognized
that the provincial governments should not have the
power to initiate a referendum on their own, 1t 1S
not so evident that they should not have some ability
to 1limit the power of Parliament to authorilze a
referendum on constitutional amendment.

It is suggested that consideration be given to
making a further change to section 42 which would
ensure that a referendum was clearly a deadlock-
breaking mechanism when an amendment under section 4l
had failed. Such a provision would specify that
Parliament might only 1initiate a referendum where
three provincial legislatures had passed resolutions
approving an amendment proposed under section 41,
This would ensure that there was some provincial
government support for the amendment 1n 1ssue.

Recommendation: That the government propose amendments

to section 42 that would

(a) make the referendum procedure a clear deadlock-
breaking mechanism where an amendment cannot be
achieved under the section 41 procedure;

(b) enable the referendum procedure to be invoked
only when twelve months had elapsed after
Parliament had approved an amendment under
section 41 and the requisite number of provinces
had not approved the amendment during that period;

ensure that a referendum be held within three
years after the amendment had initially been
approved by Parliament; and

preclude Parliament initiating a referendum
unless any three provincial legislatures had
concurred in an amendment proposed under
section 41.

(See Annex 14 for draft amendment.)
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€n eXpressed by some Senators that,
Procedure, the Senate could easily
ommons using the amending
mmons and provinces reach
the Senate

It 1s thought that these
ht be overcome if amendments relating to

the :
Senate (or POssibly only amendments relating to

Egetﬁécimeral Structure of Parliament) are subjected

i - grther test of a rgferendum to seek the views of

SRS pleé. It would be difficult to argue that

relat_Clal lnterests are being by-passed if an amendment

Houselng to the Senate must be approved not only by the

assemb?? Commons but also by the provincial legislative
1€S and by the people through a referendum.

BECEEEEBQgtiQp: That, if it is considered essential

1N order to meet the concerns of Senators, to amend

the proposed Resolution in respect of the power to by-pass
the Senate the matter be handled as follows:

(@) in the case of amendments to the Constitution,
Oother than amendments relating to matters referred
to in the paragraphs of section 50 which relate
Lo the Senate, the Resolution continue to
provide that the amendments may be made without
reference to the Senate where they are approved
by the provinces and approved twice by the
House of Commons; and

in the case of amendments relating to matters
referred to in the paragraphs of section 50
relating to the Senate, the Resolution be
amended to provide that the Senate can be by-
passed if the Resolution i1s approved by the
House of Commons and the provinces, the House
of Commons approves the amendment a second time
by directing that a referendum be held to seek
approval of the amendment, and the amendment

is approved at the referendum.

(See Annex 15 for draft amendment.)

15. Section 46 - Rules for Holding Referendum on Amendments
to the Constitution s

See the comments on section 40, The Referendum
Rules Commission contemplated by the amendment to
section 46 would be established whenever a referendum
was to be held on an amendment, to recommend rules
for that referendum. It would operate on the same
basis as a commission established under section 40.

Recommendation: That an amendment to authorize the

establishment of a rules commission to recommend to
the Governor General rules for a referendum to amend

the Constitution be approved,

(See Annex 16 for draft amendment.)




Premj
SeéCtions ;?rapgckford of Newfoundland has alleged that
mp 1 nd 42 C?uld be used to make amendments

of Plated in section 43 (j 1S3

the, Constitoty n 43 (i.e. amendments to provisions
all, Provinces) 1on that apply to one or more, but not
to which the S wlthout thg consent o? the provinces
He arques thaimendment applies. On this hypothesis,
Tt T ?he Newfoundland religious school system
be ‘chanded laries between Labrador and Quebec could
B tads - wlthout the consent of Newfoundland. He
Bitain & Slmllar criticism in respect of the
Frmrd ) mending prgcedure. So fa; as the interim
SR & %_Progedgre 1s.concerned, his alleged
iy u.ua ity is impossible as the general amending procedure
be% lres unanimous consent. So far as the relationship
rulween sections 41 and 43 is concerned, under the
% es of statutory interpretation, 1t is highly unlikely

at a court would find that an amendment relating to
one or more but not all provinces could be made
under section 41 or 42 without the consent of the
provinces concerned. However, the matter can be put
beyond doubt by a technical amendment tO section 47
that sets out the limitations on the use of the general

amending procedure.

Premier Peckford contends that there should be a
provision in the Constitution making it impossible to
amend, without unanimous consent, amendment procedures
of the Constitution (i.e. section 45 and the B.N.A.
Act, 1871 respecting provincial boundaries) that
require the approval of a province to an amendment

that applies particularly to that province.

While this concern would not seem justified, given
the requirements for amendments under sections 4l and

42, it is nevertheless strongly felt by Newfoundland
that other provinces and Parliament could 'gang up"
on one province to change the amending procedure
under which the consent of that province 1S NOwW

required.

Consequently, to meet this concern, it would
likely be advisable to include an amendment tO
section 43 that would provide that amendments to
amending procedures 1n the Constitution relating toO

one or more but not all provinces can be made only
all the legislatures and

Parliament.

Recommendation: That approval be given to a technical
n 47 to put it beyond doubt that

the procedures prescribed in section 41 or 42 do
not apply in respect of an amendment referred to
in section 43 and that section 47 be further amended

to require unanimity for amendments to amendilng
procedures relating to one or more but not all

provinces.






