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MEMORANDUM

TO: NDP CAUCUS
FROM:  SVEND ROBINSON

SUBJECT:  PROPOSED NDP_AMENDMENTS TO CONSTITUTIONAL CHARTER OF RIGHTS

Amendments necently tabled by the Minister of Justice meet a numbenr of
imporntant crniticisms Levied against the oniginal Charter, biinging »:Lfl
Langely back to the status of the July, 1980 federal document. Tlene are
3488 a number of changes which must be made to the Chartern as pnuen(:ﬂy
proposed. 1 would necommend the golLowing amendments :

1. Section 1 - this section should be re-worded to simply guarantee the
nights and §reedoms set out in the Chartern in the finst clause. The
folLowing words should be added at the end "and the equal right of
males and females to the enjoyment of these rights and freedoms.”

There would <n addition, be new Limitations clause (Section 30) to
indicate clearly that the nights set out in Sections 2B to E as well

as 6 can be subject to "only to such reasonable Limits preschibed by
Law as can be demonstrably justifjied in a free and democratic society”.
The nights set out in Sections 7, 10C and 11E shall be subject to the
test that "in time of public emerngency, which threatens the Life of the
nation on a part thereof and the existence of which &4 0fficially pro-
claimed bl the federal government and confirmed by the House of Commons
at the earliest possible time, not more than one-third of the members
present and voting opposed, the nights set out (in those sections) may
be derogated from to the extent strictly required by the exigencies

0f the situation providing that any measures taken pwisuant to this
Section may not involve distinction on the grounds outlined in Section

15 (1.

Section 2 - the wond "everyone" should be changed to the words "every
penson” in this Section and also Sectionshs, 9, 10, 11, 12 and 17 (n
addition, the "freedom of the press and other media of communication”
showld be in a separate sub-section. ALso the word Tpeaceful™ in
"peaceful assembly” should be nemoved in keeping with the Canadian

BALL 04 Rights.

Section 3 - change to "consistent with the principles of free and
demochatic elections to the House of Commons and to the Legislative
Assemblics and of universal suffrage for that purpose, every cctizen
0§ Canada shatl have the night Lo vote Ln an election of Members of the

" House of Commons,jof a Legislative Assembly, Gr—0-f—a—munt et pal —ceuneth;
to be a candidate thereforn , and to qualify for membership theredin,
without demonstrably justifiable distinetion on tomitation, and {n any
case withowt distinetion on the grounds set out in Secetion 15 (1)

except "age'".

Section 4 - this Section should be changed by amending the word "apphre-

hended" to "imminent" and to include a provision tequiting a Parl{amentary
debate on continuation of the state of emergency and tequiting a vete
with not mone than one-thind of those present and velting opposed at
six-month intervals following the imposition of the state 0f emergency.
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Section 6 - add Subsection 4 Canadian citi- -
acquired, shall be inalienable." A CHnC ONGE Legally

Section 7 - add following the wornds "L{undamental :ixtinon :
"including the pranciples of due P’wﬂegé 04 Kmuﬁﬁaiiz&ﬁé;%uggicgidéﬂ
on the night to a gairn hearing ‘eveny person ik entitled to v
hearing in accordance with the prneiples of fundamental 'u&iﬂéMgon
the deteﬂm.cr}a,tton 0§ his orn hen nights and obligations.” ind adi

new Subsection C "everyperson has the rght to prG{'(lC.t}.Oﬂ against
arbitrany or unreasonable internfenence with privacy” . ; |

. " f.'n-i'.ﬂ.t. o
Section & - change %o "every person has the Ught not to be subjected

to unreasonable search on seizune of his M_he}@hopmg," '

Section 10 - include the following rnights: e T AL L

o

——

1. the night of those persons without Sufjicient means to pay fo+
counsel, to be provided with it where the interests 04 justice
80 require and

the night to protection from self-incrimination §rom the moment
04 arrest and the night to be infowmed of that right.

Sectiwon 11 (C) - add the words "on confess guilt”
Section 11 (F) - change fo "two yeans" from "4ive years"
Section 11 (G) - add the words "or was criminal according to general
principles of Law rnecognized by the community nations"
Section 11 (H) - change "offence” to "the acts giving nise to an offence”
(may require othen re-drnafting)
Section 11 (1) - change fo "varied after the time of commnission"jadd new
sections (J) and (K) as follows:
(J) - fo be congronted with the witnesses against him on hen
(K) - Zo have compulsory process for obtaining witnesses in
his on her javoun

Section 12 - change wonds "cruel and wnwsual" 2o "Mud}djnhwnan)o&
degrading"

Section 14 - change to "every person has the night to assistance of an
interpreten in any proceedingsbfore a count, tribunal, commission, board
on othern authonity in which the person 8 involved or (5 a party or
witness 44 he on she does not understand ct speak the Language in which
the proceedings are conducted on is subject to a hearing impairment. ™

Section 15 - this section should be re-dragfed as 4ollows:

Sub-paragraph (A) every person {8 equal in,befcre and under the Law
and has the night to the equal protection and equal benefit of the Law,
and to access to employment, accommodation and publfic services, m,thqu.t
unreasonable distinction on grounds including race, national ot ethnie
ornigin, coloun, neligion, sex, age, marital status, sexual orncentalion,
political befief, physical on mental disability ot Lack 04 means.

Sub-paragraph (B) sex, hace, colour, aceligien and na-ti%na[’. or cthnee
| “the purposes

orndigin shall never constitute a reasonable distinctoon,,
04 subsection (A)

on A does not preclude any faw, pregham ot

bject the amelictation cf conditions ¢ 3
that ate disadvantaged because ¢f

W
Sub-paragraph (C) Subsectd
activity that has as «ts o
disadvantaged groups including these
the grounds specified therein. "




1MF1L)ENTI(\L

e

JEMORANDUM - NDP CAUCUS FROM
January 21, 198] SVEND

Section 25 - this sec
aboriginal treaty on

peoples are only thos
Lovelace may well be

Lon must be re-dralted
other nights on i ) e g Al

freedoms pentaining to aboriginal
e Which apply equally to men and | o
B e Ly nd women. 1§ hoi,

Section 29(2) - there is no

_ need to suggest a three-year delay here
ngeﬁne%xmem WL be made particularly with respect to handeap and age

Section 57 - add the words "enacted before on after the coming into
jorce of this Chartern" to avoid any possibility of the "frozen con-
cepts doctrine" being applied by the Supreme Coutt.

There should be provision that Section 42 (on amendment by referendum)

can undern no circumdtances apply to amendments pertaining Lo the
Chantern of Rights.

PROPOSED ADDITIONS ey

) /;i-ﬁf"'“' g
(&

Section 2(D) - add the wonds 'J-fﬁaﬁu.ding the freedom to organize and
bargain collectively"” |

Add a new Section > and nenumber Section 5 as Section 4(3_}: eveny peticn
has the night to have neasonable access to injormation Ln the pessesscon

i LRt LCA arttments [and agencies.” -
e {. U\é fedenal, provincial and municipal departments ([and ag . s ‘:Zl‘é.
3. Add new Section 31 (3) of Canada and the provinces B

oA ' oy tation 0§ the

he Ternritornies commit th s to fukl (mplemen §
ﬁ%ﬁéaNmom International Covenant on Social and Cultural Rights ’
and to the goal of a ckean and heatthy environment and safe and healthy
wonking conditions.’




PROPOSED NDP AMENDMENTS TO CONSTTITUTIONAL CHARTER OF RIGHTS, SECTIONS 1-15

Section 1

This section should be ne-worded to s4impLy .

: _ guarantee the x , s
doms set out .in the Chatter in the finst clause. The goﬂﬂ;g;ﬁ; i‘zgdgmﬁ
should be added at the end "and the equal night of males and females to
the enjoyment of zthese nights and freedoms.” ‘

There would in addition, be a new Limitatiors clause (Section 30) to
tndicate clearly that the nights set out in Sections 2 and 6 can b'e

subject "only to such reasonable Limits prescribed by Law as o be

demons trhably justified in a free and democratic society”. The nights set cut
w Seetions 7, 10(c) and T1(e) shall be subject to the test that,

"In time 0§ public emergency, which threatens the Lige 04 the nation ox
any patt thereof, the exdistence of which is officially proclaimed by the
pederal govermment and confitmed by the House of Commons at the earliest
possible time with not more than one-thirnd o4 the members present and
voling opposed, the nights set out in in those sections mau be derogated
yrom to the extent strnictly required by the exigencies 04 the situaticn,
prov.iding that any measures taken puwrsuant to this Section may nox in-
volve distinction on the ghounds outlined <in Section 15(1)."

Section ?

The wornd "everyone" should be changed to the words "every person” 4in
this Section and also in Sections 7, 9, 10, 11, 12 and 17.

In addition, the "jreedom 04 the press and other media o4 communication”
sShould be in a separate sub-section.

Also the word "peaceful" 4in "peaceisul assembly" shouwld be remcved in
Reeping with the Canadian BLLL o4 Rights.

Section 3

Change fo:

"Cons.istent with the princ(ples 04§ {ree and democratic electicns Lo the
House o4 Commons and to the Legisfative Assemblics and ¢i widversal
sugfrage jor that purpose, evew citizen of Canada has the wteaht to
vote i an electicn o Hemberns of the House ¢4 Commons orn o+ a Legisla-
tive Assembly, to be a candidate jor election thetete, and to qualiav
Jor membewship theredin, without demonstrably justisyiable distinetion
or Limitation and 4n any case witheut distincetion en the guounds set
cut in sub-section 15(1) except "age'. |

; | Secrtion__i

This section should be changed by amending the werd "amptehended” te
"imminent”, and to 4include a pOVASACR ftequitdiinlg & Pa't,ﬁtmneu.ta,w‘d?:bate
on continuaticn of the state of emergency and reguliting a vete u‘c,tf*net
more than one-thiwd 04 these present and veting cppesed at six-menca
intervals following the mposition cf the state og anergenct.

New Section 5

" - . - R " T ‘:'l i
Add a new Sceetion 5 and te-numbeyr Sectaon & oas Sec oo J{‘ ; ¥ |
"Every werson has the aéght to have teascnable access @ thie umdLidit 4
the pessessivn 04 jederal, provinedal and muinccot denartments, nsice-

tutions, and agencies.”

ok el
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PROTOSED NDP AMENDIMENTS CONT. ..

6. Section 6

Add new Sub-section 3(c)

" ' ;
any Laws on practices reasonably justif.iable to mitigate advenrse

envirommental and social impacts on a communi
-l . unLt wl tw :

% / Also add Subsection 6(4) "Canadian citizenship once Legally acquired,

Jv

shatl be inalienable."

7. Section 7

Add 6of_.£otf:,£ng the words "{undamental justice” the words ".including
The principles of due process 0f Law."

Add new Subsection (2) on Zhe night to a fairn hearing "Everny person i
entitled to a fpain hearing in accordance with the principles 0f gunda-
mental justice fon the determination of nights and oblLigations."

Add new Subsection (3) "Every . -  feer .
_ person has the night to protection against
e anbitharny on unteasonable anternjerence with privacy".

§. Section §

_— Change to "Everny individual has the night not to be subjected to un-
reasonable search on seizure of person orn property.”

Section 9

Add the words "or deponted".

Section 10

Include the following nights:

I. The night of those persons without sufficient means te pay 4o ccunsel,
to be provided with 4t where the interests 0§ justice so requite, and

The night to protection from self-incrimination 4hom the moment
0§ arvrest, and the night to be informed 0§ that rnight.

-~ Section 11

Add the {ollcwing changes:

W7 _—Section 11 (c) add the words "ot to confess guilt”
wv —Seetion 11 (g] change to "two years" grom "§ive years”
Section 11 (g) add the words "o was criminal according te g%ﬂemz
: prineiples o4 Law reccgnized by the communitu nations"
vo ~—Section 11 () change "cisence” to "the acts giv.ing wise to an cgience”
| (may ftequite c¢ther re-drajfting
g __Section 11 (&) change to "varied ajter the time cf commissien”

Add new Subsections (§) and (k) as Follows:

) to be conitonted with the withesses agadinst nom ot -':-.c't
) to have compwlsory process for cbtancng wetnesses
lis o her favout

W0 — Section 11 (]
W/ > Section 1l (k

12, Sedttom 1%

’ . v & -0, 3 n
W{} Change the wends "crueld and wnwsual" te "cwed, aumait, 1 degrading”,
taken grom the UN Cevenant. '




PROPOSED NDP AMENDMENTS CONT . ...

13. Section 14

iﬁaﬁ ; tiocizig pegwn has the night to the assistance of an interpreten
Mho«'uiffu it HQ? }2‘.50&@ @ cournt, tuibunal, commission, board or othen
o : uen the peason 4is Lnvolved oh is a party on witness L§

- She does not undenstand or speak the Language in which the pro-
ceedings are conducted, or s subject to a hearing impaitment."

Section 15

This section should be Atrengthened as folLlows :

Subsection (1) "Everny person .is equal .in, before and under the Law
and has the night to the equal protection and equal
benefit 04 the Law, and to access to employment,
accommodation and public services, without unreasonable
distinetion on ghounds including race, national or ethnic

origin, colour, neligion, sex, age, marital status, Aexual orientation,
political belief, physical o mental disabifity or Lack
0§ means." |

Subsection (2) Sex, race, colour, religion, and national ot ethnic origin
shall neven conmstitute a reasonable distinction, {on the
pwipcses of subsection (1).

Subsection (3) "Subsection 1 does not prectude any Law, program 07
activity that has as 4{ts object .the,‘amaf,aq.ma?u 04
conditions of disadvantaged groups including those
that ate disadvantaged because o4 the grounds specidied
therein.”

FURTHER AMENDMENTS TO THE CHARTER OF RIGHTS WILL ALSO BE TABLED.






