August 15, 1980

MEMBERS OF THE

COMMITTEE ON NATURAL RESOURCES,
INTERPROVINCIAL TRADE AND
POWERS OVER THE ECONOMY

Please find attached a draft re

POTt on our meeting in Toronto on
Wednesday, August 13, 1980.

In addition to this report I have
Prepared a "hybrid" draft as opposed to a "best efforts" draft. The
changes to the draft have been underlined and the source and status of
each part are identified in the right-hand margin.

I would appreciate receiving your comments on the report. The

"hybrid" draft, along with the expected changes from the Go

rve as one of our working documents during our next
meeting in Ottawa.

vernment of

J. Peter Meekison

CHATIRMAN

COMMITTEE ON NATURAL RESOURCES,
INTERPROVINCIAL TRADE AND
POWERS OVER THE ECONOMY




CONFIDENTIAL
COMMITTEE
ON
NATURAL RESOURCES, INTERPROVINCIAL TRADE
AND POWERS OVER THE ECONOMY

The Committee on Natural Resources, Interproviﬁcial Trade and Powers over the

Economy met in Toronto on Wednesday, August 13, 1980. All governments except

New Brunswick were represented. The meeting had been convened as a direct

result of the mandate given to it by the Ministers at their July meeting in
Vancouver.

NATURAL RESOURCES

The committee devoted most of its time to a review and discussion of the "best
efforts" draft on natural resources which had been prepared for the 1979 First
Ministers' Conference. The federal government outlined its position on the
draft as follows:

1) The draft should confirm provincial ownership of resources.

2) The draft should incorporate a clause with respect to indirect taxation
which would overcome the effects of the CIGOL decisionm.

3) The federal government is willing to consider a concurrent power with
respect to trade and commerce as it affects interprovincial trade and
natural resources, with federal paramountcy.

The federal government is willing to consider limitations to the exercise

of the declaratory pow,/: through a reformed Senate.

International Trade

The committee noted that the proposed concurrent legislative authority with
respect to trade and commerce did not include international trade. The 1979

v
"best efforts” draft had provided for a provincial role in international trade

but with federal paramountcy. The federal government advanced the view that to
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give provinces legislative authority in international trade could lead to

confusion on the Part of Canada's trading partnefs, particularly if provinces

endeavoured to conclude international agreements,

' Some provinces felt that
federal paramountcy should and would overcome this

concern. For example,
Canada's acceptance of the GATT would take precedence over an

y trading
arrangements proposed by a province.

It was also pointed out that the proposed extension of provincial legislative

responsibilities in the area of trade and commerce was limited to non-
natural resources,

renewable
forestry and electricity. Attention was drawn to the export
market on electricity and the various transbarder transactions which already
exist between provincial hydro companies and utility companies in the United
States. Concern was expressed that the courts might be unable or unwilling to

draw the line between electricity destined for export and that consumed
domestically.

Saskatchewan expressed its concern with respect to the federal government
compelling a province to export resoufces. The federal government expressed the
view that they could not do it under the existing Constitution. Despite
assurances from the federal government, some provinces thought it would be
useful to include in the draft on resources a clause which would ensure that
resources could not be exported without the consent of the province(s) affected.
Saskatchewan agreed to draft an amendment to Section (2) which would attempt to

incorporate its concerns with respect to compelling exports.

Saskatchewan, using the potash industry as an example, indicated that its
principal concern was the regulation of the production of that particular
resource. Bylexercising th; provincial legislative power there could be
incidental effects on international trade. That province wished to be assured
that it could regulate the industry without having its laws declared ultra vires
because they affected international trade, even though the federal government
had not legislated in that area. The parallel with the Central Canadian Potash
case was noted and hence the argument for concurrent jurisdiction in the area of

international trade.
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After the discussion the fecd

:ral government indicated that it was Prepared to
reflect further onp the inter

national trade provisions.

Interprovincial Trade

With respect to interprovinc:al trade and commerce the committee discussed

whether this legislative power should be contained in the proposed sections on

natural resources or incorporated within Section 95 (Agriculture and
Immigration) of the B.N.A. Act.

It was agreed that this item should be located

in the section on natural resourc

es. The federal government agreed to redraft

Sections (3) and (4) which would give provinces concurrent jurisdiction in the
area of trade and commerce for non-

renewable natural resources, forestry and
with federal paramountcy.

electricity,

In drafting the paramountcy provisions
it was recommended that the federal government consider the approach taken in an

earlier draft proposal in the area of provincial jurisdiction in communications.

Alberta expressed its view that concurrency with federal paramountcy did not

meet their concerns.

Taxation

Another area of discussion was Section (5) of the "best efforts" draft which

gives the provinces the right to levy indirect taxes in the area of natural

resources. While it was recognized that the effects of the CIGOL decision

should be overcome, Ontario thought that the proposed amendment went further

than necessary. It tabled an alternative draft which it thought would give the

provinces the necessary le:-.lative authority to tax natural resources. Concern

was expressed by some provinces that the Ontario draft did not go far enough in

protecting royalty regimes which could be classified by the courts as indirect

taxes. This problem was noted and Ontario agreed to review their draft in light

of this concern.
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Saskatchewan Proposed two amendments to Section (6) of the report. They wished

to include heavy 0il ang refined liquids and gas from coal in the definition of

"primary Production". They also would like to include uranium and thorium under

non-renewable natural resources. Some governments thought that the existing

draft already included uranium, while the federal government was uncertain as to

how such inclusion would affect its current regulation of uranium. Those
governments concerned (the federal government, Ontario and Saskatchewan) agreed
to refleﬁt further on this question. It was recognized that this issue was not
SO much one of a policy difference but was one of drafting. Concern over the
specificity of Section (6) was expressed and it was agreed that this section

could Probably be included as a schedule to the Constitution.

Ontario suggested that using the phrase "primary production and initial

processing” might be a sufficient way of conveying the extent of provincial
jurisdiction over resources. If such a phrase were acceptable it would
eliminate the need for a more detailed explanation as found in Section (6). A
few other points were raised by governments, one of which was the linkage
between a revised Section 121 and the proposed provincial legislative power over
Tesources in the area of interprovincial trade and commerce. Another concern
expressed was with respect to the reference to "primary production from
electricity" as contained in Section (2) (c). The federal government agreed to

Teview the drafting.

British Columbia continued to express its concern over the definition of natural

resources.

The federal government indicated that it was prepared to consider limitations to
the exercise of the power possibly through a reformed and reconstituted Senate.

Until such time as the Proposals on the Senate are finalized the precise
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limitation could not be ideq:ified. It was also noted that the 1979 "best

n
efforts" draft had another technique for limiting the use of the declaratory

power, namely, referring it to First Ministers'

The policy

fficials referred the matter of limitations to

POYERS OVER THE ECONOMY

There was a brief review of Section 121. While all governments subscribe to the
pPrinciples of an economic union, the question of enforceability is still

unresolved. Two positions remain:

federal and Ontario pProposa’: which call for a Strengthening of Section 121 and

its enforcement by the cour:s. The Government of Ontario tabled a new proposal

on Section 121 which it asked committee members to consider (copy attached).

The federal government indicated that it was working on a new draft of
Section 121. Its original intention had been to permit derogations from the
principles of the economic union Qy the proposed wording of Section 121. In
their view if the draft as written did not overcome provincial concerns they
were prepared to reconsider the wording. It was indicated that this draft

would be available for review during the week of August 25.
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The federal government also indicated that it was redrafting Section 91(2) to

take into account concerns expressed earlier by the provinces. This draft would

also be available during the week of August 25.

Ontario noted that the subject of mobility of rights had not be

en addressed by
the committee.

It was agreed that this subject would have to be discussed by

this committee if the committee responsible for the Charter of Rights did not

address this question. It was indicated that any reference to mobility rigﬁts
in a revised Section 121 would have to be compatible with any reference to

mobility rights in the Charter.

The meeting adjourned at 4:30 p.m.

J. Peter Meekison

CHATRMAN
COMMITTEE ON NATURAL RESOURCES,
% INTERPROVINCIAL TRADE AND

POWERS OVER THE ECONOMY




August 13, 1980

DRAFT

S. 12V3QANSNTE g hereby declared that Canada is
a@n economic union and

(a)- every citizen of Canada and
every person lawfully admitted

to Canada for Permanent residence
has the right,

(i) to move to and reside in
any province or territory, =

(ii) to pursue the gaining of a
livelihood in any province
Or territory without discrimi-
nation based on residence or
former residence, and

(b) all goods, services and capital may
move freely and without discrimina-
tion within Canada based on the

Province or territory of origin or
destination. C

(2) Neither Parliament nor a legislature may

enact a law that in its Pith and substance is incon-
sistent with subsection 1S
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Working Draft

RESOURCE OWNERSHIP AND INTERPROVINCIAL TRADE

(1) (present Section 92)

Resources

If, as suggested, the words "initial
processing" should be added, the
draft would be amended in various
places.

(2) 1In each province the legislature
may exclusively make laws in
relation to

a) exploration for non-
renewable natural resources
in the province;

development, exploitation,

extraction, conservation

and management of non-

renewable natural resources

in the province, including

laws in relation to the

rate of primary production

therefrom, whether or not Designed to overcome Saskatchewan's
such resources are exported concern on compelling exports.

in whole or in part from

the province; and

development, exploitation, This change addresses the concern of
conservation and management primary production from electricity.
of forestry resources in It might be preferable to make

the province, including electricity (d).

laws in relation <o the

rate of primary production

therefrom, and of sites and

facilities in the province

for the generation of

electrical energy,

including laws in relation

to the rate of production

whether or not such

resources are exported in

whole or in part from the

province.
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Export from the Province of Resource

(3) 1In each province

the le"islature
may make laws in o

the generationp of electrical
eénergy, but such laws may not
authorize or provide for prices
for .production sold for export
to another part of Canada that
are different from Prices
authorized or provided for
production not sold for export
from the province.

Relationship to Certain Laws of Parliament

(4) Any law enacted by the
legislature of a province
pursuant to the authority
conferred by subsection (3)
prevails over a law enacted by
Parliament in relation to the
regulation of trade and commerce
except to the extent that the
law so enacted by Parliament,

a) in the case of a law in
relation to the r:ulation
of -trade and cor:.'-rce
within Canada, is necessary
to serve a compelling
national interest that is
not merely an aggregate of
local interests; or

Not acceptable to the Government of
Canada and is being redrafted, The
redraft, when available, should be
read in conjunction with Section 121;
if not, Ontario would like to see a
reference to supply as well as price.

Not acceptable to the Government of
Canada and is being redrafted and
will probably be incorporated with
(3) as a new concurrent power over
interprovincial trade and commerce
with federal paramountcy. The
international trade provisions would
be deleted by the federal government.




is a law in rey
regulation of
trade and comp

ation to the
intérnational
erce.

AND/OR

is a law in relation to the
regulation of international
trade and commerce that ig
Compellin national
interest that is not merel
an aggregate of local
interests or is for the

urpose of limiting or
Amposing restrictions on
exports for one or more of
the following purposes,
namely, ensuring priority
of supply of a product or
electrical energy for users
in Canada, promoting
economic activity and
development in Canada, and
conducting trade or foreign
relations with other :
countries in the interests
of Canadians generally.

Taxation of Resources

(5)

In each province the legislature

may make laws in relation to the

raising of money by any mode or

system of taxation in respect of
.

a)

non-renewable natural
resources and forestry
resources in the province
and the primary production
therefrom; and

This draft was not discussed but was
Proposed by Saskatchewan at the
ministerial meeting in Halifax in
1979.
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sites and facilit:
PIovince for the
of electrical ene
the Primary prody
therefrom,

ff:ei:tgge May be changed depending on the
a2 n change to i

& o g subsection (2)(e).
ction

vhether OT mot such production
1s exported in whole Or in part
from the Province but such laws
may not authorize or pr-
taxation that differentiates
between production exported to
another part of Canada and

Production not exported from the
Province.

svide for

OR

In each province the legislature Draft proposed by Ontario at the
may make laws in relation to

meeting of officials in Toronto on
taxation by any mode or system

August 13, 1980. This draft is being
of taxation in respect of, revised by Ontario.

a) primary production from
natural resources
consisting of petroleum or
mineral deposits or
forests, in the province,
or

the gross proceeds or
income realized from such

production,

where the ownership of the
natural resource or the right to
exploit it has been alienated or
conferred without retention by
or on behalf of the province of
a right to a royalty or similar
charge in respect of -¢_:h
production and the taxation is
reasonably equivalent to such a
rovalty or charge.




Product

ion from Resourcesg
(6)

For Purpos i
POses of thig section, This part would 80 into the schedule.
a) Productiop from a.non-
re?ewable Tresource ig
Primary Production
therefrom if

()R e R the form in

Yhich it exists upon
1ts recovery or
Severance from its

- natural state, or

(11) it is a product This change includes upgraded heavy
resulting from

0il and coal liquids and gases in
Processing or refining primary production.

the resource, and is

not a manufactured

product or a product

resulting from 3
refining crude oil,

refining upgraded

heavy oil, refining

gases or liquids

derived from coal or

refining a synthetic

equivalent of crude

oil; and

production from a forestry
resource is primary
production therefrom if it
consists of sawlogs, poles,
lumber, wood chips, sawdust
or any other primary wood
product, or wood pulp, and
is not a product
manufactured frorm® wood.

"non-renewable natural This adds uranium and thorium to non-
resources' includes uranium renewable resources. Apart from the
and thorium. declaratory power, there are,

according to court decisions, other
bases for federal power over their
development and use.
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(7) Nothing
(6) dero




