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I h::n·c 1·cvie1,cd the submission of the Cuna,lion Bar 
' ,\:-;sociatil111 respecting chongcs that it reels should 

be) made 111 the Proposed Resolution. 

I 

,\ number of changes suggested by the CB.\ have already 
hcl'n met in proposals put forward hy the :,linistcr 111 

Lis mcmoranllum to Priorities and Planning. 

1. There :,re, ho1,cvcr, some suggestions th:1t 1-:::irr:int 
f11rthcr cnnsidcr:ition in ten11s of mo,li r,·i111• th<' 
pr,,\'isions of the Resolution, 1,hilc oth~'rs-~ in my 
v tc'", de, not. 

l . Section 2 rrceclom of the rrcss a11d nrher ::c.l ia 

The Cfl,'\ argues that identifying "frccdo;n of the 
p r c s s an cl o t h c r me cl i a" e s t a b I i ~ h c s i t a s a s e p :1 r :1 ~ e 
freedom fror.1 that of freedom c,f express ion. Th~s is 
some,,hat of :in 01·erstatcmcnt si nee the frccdo:1 is 
on 1 y on c t h ;1 t i s " i n c 1 u d e cl " i n f re e t1 o ,~1 o f " t h u u !'. h t , 
belief, opinion an,! expression". In ::n)' c:ise, 1,c 
h:11·c l1 t'l'I1 01·,·r this ground J,efnn' and c,,nclud,.•d tint 
it h'o11ld r-e ,lifticult to drop this rct'cr,'11cc. 

2. Section 2 - Freedom of Pe:1cef11l As~emb1 • an,1 of 
,ssoc1:it1on 

The CB/\ argues that not separating these two 
freedoms (as they arc in the lJN Covenant) cou1cl Jc:itl 
to them bcirH' interpreted as freedoms only to be 
enjoyed in c~mbination. Thi,; i'.·, spccul:1ti1·e, :it best, 
sii1ce the present wording makes clc:i:· that they arc 
nnt conjunctive. llowever, if there 1~. :111:· rc:.il doubt, 
it could be resolved by scparat ing t!1c t1,o into 
distinctly separate freedoms. 
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3. Section 6 - Nobility Rights 

~a). il'ith respect to se~ti?n 6 (1), the C:l,\ argues that 
the right to enter, remain 1n and lC'::ive C::inad.i shoul<l 
he c_xp::inded beyond citizens to encor.1p:1ss other~ lni•:fully 
_1n C..1n::ida 1

11 order to meet our i.ntcr11.itiu11Jl obligations. 
lhc purpose of the Charter is not to ru:ir:intcc all rir,hts 
recognized by CanadK's international ~o.:::11it;i1ents, but~ 
to_g11::ir:1ntec ccrt::iin b:isic rif;hts. If\.",' ,,ere to hro:iden 
th1s_r:1_1arantee, it 1•1ould be necess::iry to spell out 
spcc111c l1m1tat1ons. 

(b) \nth respect to section 6(2), tLL' CllA h:-is questioned 
1, h c t h c r t h c r c is on 1 y on c right ( t. o c h :in r: e JH o \"in cc of 
residence to pursue the gaining of a J i1·c-liiicod) or t1-;o 
rights -- to ch::inge residence and to pursue the g::iining 
of a livclihoocl. If the l::ittCGtlic· Cl\.\ su~gests there 
j S ll O £ ll a r an t C e O f n On - cl i S C r i mi 11 ,1t i O I\ 1"11 l" JI C h :1 n £: i n g 
province of re~; i.dc'nce. 

Thi!;, I do not follow, since tlw 11011-<li:,crimin::ition 
is acldrvsscd not only to province of pr,:scnt residence 
hut also to province of previous rcsid<·ncc, the J;ittcr 
of 1vh ich re fcrs to a change of re, i,lc-;,_-c•. 

-1. Sect ion l 3 - Protect ion ,\1::-ii 11st S,~ I r-Crir1i n:-it ion 

Th C [ fl ,\ C O II t e n cJ S t ha t t I, i S '.; l' C I j \I 11 cl O l' S ll O t C ll \; e r 
the right of Jn accuseJ not to be C'>r.1;1c• l led t,, gi1·e 
evidence at his 01-0 tria 1. This 1s t ri1c, hut ne i thcr 
docs section 2(d) of the flill of Rir.-hts h·hich is i.ill 
section 13 is trying to rest;ite. SC'ltiu:, 2(c\) simply 
pro1·itles that no one sh:-il I compel ;1 pcr,_;,,n tn i:.iq) .. 
cvidcnCL' if he 1s denied protect1<111 il1::1111st :;c:lf-crJ1~1-
nation. lt tloe5 not speak o[ the ri:~ht nut tn he :1 

cc11:1.r:cJL1hlc 1-.'itncss. Ho1-1cvcr, in rurr v. ·1hc 0._11ccn 
TT•l,·:n-1 . .isiin .). ,lid interpn·t ~(,\);i,; ].\l",llllll(: tTi:it, 
i II the c;i:;c of :1n ;iccused pc rso11 IH' c-;11111,,1 be m:idc' ::i 
co1apellalilc 1dt11css. 

Article 14 of the U~ Covenant docs p1·ovi<lc thJt 
a person charged 1-1ith a cri11iinal o[fc11ce_i.s e1:t1tlctl 
not to b c comp e 11 e d t o t c s t 1 f y :1 g ;1 1 n '.; t h 1 ms e 1 ! or to . 
c on re s s h 1 s r. u i 1 t . It ,._. o u 1 tl be r o s s i 1i 1 c 1 o 1; c f 1 e c t t h 1 s 
in section 11 hy ;in umendment ~r;int111g to an)onc ch;ir~e~ 
1..-ith ;in orrcnce the right not to he co1:1pel le,! ~o tcstlf) 
against oneself (:i right ag.1inst self-crtmin;itton). 

. 3 
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S. .\Jtlitional Legal Rights 

The CP,\ argues -in f:ivour of a number of addition:il 
ll'gal rights: the right to privacy, the right to 
i.:ovcrrn:1L'nt information, the right to be informed of the 
right to rct:iin counsel, the right to legal :ii<l and the 
right to cnjoymcnt .. of property. 

\'.'ith re5pect to priv:icy :111<l p,ovcrnment inform:ition, 
even the CllA aJ1~its that these arc vague and emerging 
~1ghts, anJ we should likl'l)' m:iint:iin the position that 
it 1s prc1;1aturc to entrench them. 

A:: ror being infon1cJ o-f the right to retain counsel 
.incl the right to Jcr:il assist:incc, these are both covcrccl 
by the ll'.l Covcn:int, l>11t our discussions h'ith the prodnccs 
on incl11,.li11g them ·.,er(' ver)' ncgati1·c, \•.'hilc I still sec 
some merit in incl11dini; in section 10 the obligation to 
inrorm :in :irreqccl person of his right to retain :inJ 
inst n1ct co1rnsc I, I do not sec the nee cl to include ;:i 
r i c'. h t t o 1 c ;; :11 :i i cl s i n c e t h is is :iv ;:i i 1 :i b l c in most c ;:is e s 
:1nyho1,•. 

As for JHt'pcrty rights, there is i::rmdng pressure 
from ma n r !.'. r o up ,s for i t :, i n c 1 us i on , :in d 1, c m :i y ha v e t o 
rec,rnsider our position on it. It could be added b:ick 
into section 7, :ilthcur;h it perh:ips doc~ not rc3lly .fit 
there noh·. 

6. Tri:il in L111r.u:11cc of Accused 

The CH.\ ;11·1:ucs th:1t :in accused in ;:i criminal cnse 
shn11ld .h:1v,' the right to be t r ieJ in his "of fie i:il 
lanr;u:ii:c" (English or French). This is a submission 
th:1t has been m:iJc b)" a number of •,,:itnesscs. 

l hcl Ll'\'C it is impr:ictic:il to :icltl this provision 
11-,1,, :1nd th:it h'e should continue to .irgue th:it it is 
best ,lc:ilt with :it this time in the Crimin3l Code. 

7. Section ~6 Admissibility of Evidence 

Like other witnesses, the CBA :irgues that this 
provision should he dropped, leaving it to the cou'.ts 
to cxclu,lc improper])' obt:iincd e\·iclcnce 111 ::ippropriatc 
cases. Further, the Cll,\ argues, this sect ion could 
en:ible the m:iking of la1,•s that 1-.•ould i1r.pcril other 
1 c g 3 1 r i g h t s , c g •. e n :1 c t i n g :i 1 ;:i 1: ,, Ii i c h m ;:id c c v i ,1 c n c e 
:idmissil>le e\·en though it ,,::is not :1d l11Cl'tl during ;i 

t r i ;i 1 . 
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This section is causing a number of problems, 
but I am not sure what we can <lo b of • • . a out it in light 

ou: posi~io,~ ,nth the provinces. It can either be 
dropped, assuming our courts ~ill not follow the US 
~otttc ~but 1:·c must ~·emember that we now have a very • 

r?ad 1eme<l1es section), or modifi~d to state that 
evidence shall not be inallmissible onlv because it i;as 
obtainc~l in contra':L.ention of a Char~right. If a • 
change is to he made, r would fa\·our deletion of the 
section altogether. 

8. Sections 27 and 29 - Application to Territories 

The CJ1A sur,gests that sections 27 and 29 leave 
t!1e status of the Territories under the Charter unclear. 
I fail to 3ppreciate the problem here. Section 27 is 
siJ;1ply a shorthan,I way of indicating that provisions 
of the Charter rc[crring to provinces also include the 
Tcrritorie~. while section 29 indicates that the Charter 
applies t,l l>oth le,·els of government including the 
Terri tori c•;. 

9. Section 31 - Equalization ancl Regional Disparities 

The C:11,\ says that section 31 (1) is cumbersome as 
dra[ted, and 1;011ld move the qualifying 1,or,ls to a thin\ 
subscct ion. Th is would probably take the form of 
"(3) ~othinr in this section alters the legislat_iYe 
authority of l'Jrliament or of the provincial legislatures, 
or the rights of any of them with respect to the exercise 
of their 1'egi5l;1t ive :iuthority." 

I 5cc notl1ing 1s•rong with such a chan~e, altho11gh 
the wording w;is agreed to during the summer necotiations. 

10. Sect ic,11 11 - General i\mending Formul:i 

The fR,\ feels there is a l:itent ambiguity in 
section -1lli)(b) (ii) :ind (iii) in that these could be 
read as recp1iri11g th:it the Atlantic nnd l~estern reso­
lutions rn11st i11clude the th'O pro,·inces in e:1ch region 
th:it together have 50 + % of the popul;ition. 

Thi:. is a possible interpretation, which might he 
corrected by ch:rnging the Honlinr, to read: "tHo or more 
of the Atl:rntic provinces with a combined population, 
acconlinr. to the then latest general censns, 0f at least 
fifty percent ... ". 

->·:·}~ \-- ) ---
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cc 11.1.. Str.1,cr 
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