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CONFIDENTIAL 

October 23, 1978 

MEMORANDUM FOR THE PRIME MINISTER 

British Columbia Constituti'onal p roposals 

_A~tached is_a summary I have had prepared 
of the British_Columbia papers. The first page and 
a half_is a point-form summary of the major recom­
mendation~. The pages following that are brief 
condensations of each booklet (approximately one 
page for each of the nine B.C. booklets) using the 
language and ~rguments of the original so that the 
tone ~nd qu~lity of the B.C. work is apparent. You 
may find this_of interest. The B.C. material is by 
far ~he most important contribution made yet by any 
province to the constitutional debate. 

F.A.G. Carter 

c.c. Honourable Marc Lalonde 

Peters. Jull/JV 

- legislative flexibility, adaptability and supremacy should 
not be infringed by the entrenching of constitutional rights 

- parallel federal and provincial legislation on rights should 
be put in place, but as ordinary statutes easy of amendment 

undesirable to leave important decisions to non-accountable 
appointed judiciary 

PSJull/psj 



1. 

Summary of Key Recommendations in BC Constitutional Papers 

(Succeeding pages contain b. • 
papers, using the wordin ~~~f condensat7ons of the nine BC 
to preserve their tone.)g argumentation of those papers 

Towards a Revised Constitution for Canada 

- changes to fed 7ral institutions and distribution of 
should be con~idered simultaneously powers 

- the Constitution should not be comprehensive or 
lude all the elements of Canadian practice try to inc-

- th e Constitution should not be subject to "overstuffing" in 
an attempt to regulate too many problems better left to 
other means of resolution 

- BC wants a stronger role in the Canadian federation 

British Columbia.· c d I p 'f' ana as aci ic Region 

BC is unique economically, geographically, historically, 
etc. and should be regarded as a distinct region separate 
from the Prairies • 

Reform of the Canadian Senate 

all Senators to be appo.inted by provincial governments from 
among provincial legislators 

each of five regions (including BC as one region) to have 
equal number of Senators 

- Senate to have absolute veto on various matters of concern 
to provinces, and to confirm or deny appointments to various 
federal boards, commissions and the Supreme Court, etc. 

Senate to have suspensive veto for other matters 

Reform of the Supreme Court of Canada 

- Constitution should provide for Court 

judges from each of five regions, for total panel of eleven 

- Court to be final appellate court on all constitutional and 
non-constitutional matters and all federal and provincial 

statutes 

Improved Instruments for Federal-Provincial Relations 

annual First Ministers conferences to be served by permanent 
officials committee to ensure follow-up, etc. 

much greater structuring of consultative and committee pro­
cesses between governments, with more predictable and 
regulated provincial input to agendas, timing, chairmanship 

A Bill of Rights and the Constitution of Canada 

- legislative flexibility, adaptab~lity and su~rem~cy sho~ld 
not be infringed by the entrenching of constitutional rights 

FSJull/psj 

parallel federal and provincial legislation on rights should 
be put in place, but as ordinary statutes easy of amendment 

undesirable to leave important decisions to non-accountable 

appointed judiciary 



2. 

Language Rights and the Constitution of Canada 

- language rights should not be entrenched but left to 
provincial legislatures for action; present BNA Act provisions 
to be retained 

The Distribution of Legislative Powers 

- constraints sought on federal declaratory, spending and 
emergency powers 

- shared federal and provincial residuary power, depending 
on national or local interest 

- more flexibility in constitution by possible use of con­
current powers (with pararnountcy assigned to one level of 
government), delegation of powers and provincial adminis­
tration of federal laws 

- acceptance of provincial or regional redistribution for 
equalising public services, to be managed by federal govern­
ment 

universal access to taxation fields by both levels of 
government 

Amendment of the Constitution of Canada 

- federal government should not determine what is or is not a 
matter of provincial interest for amendment purposes 

subject matters to be amendable by action of the level of 
government concerned, or by the specific jurisdiction(s) 
involved 

- reconstituted Senate~ la BC to be forum for regional/ 
provincial consensus on amendments rather than resolution 
of provincial legislatures • 

----- --·..::..."=,.---- -



Main 
oints in British Columbia's Constitutional Pro osals 

Pa er No. 1 - Towards a Revised Constitution for Canada 

;The ~ra~itional role of the monarchy is essential to the 
unctioning of (Canada's) system of responsible government 

and the Governrnen~ of British Columbia is opposed to any 
move that would, in any way, diminish that role." 

"Although British Columbia is committed to the federal 
f~rm of gov 7r~ment it i~ dissatisfied with the importance 
given to British Columbia within our present federal sys­
tem." 

"Dissatisfac~i~n" with Canadian federalism is neither only 
recent nor limited to Quebec. Not "minor tinkering" is 
needed, such as a few more Senate seats or some federal 
administrative decentralisation, but "major surgery". 

B~ pu~s forwards its proposals in keeping with the in­
vitation of the White Paper (A Time for Action) to both 
levels of government to contribute to the ongoing debate. 

BC feels "considerable regret" that there was "no prior 
consultation" with the provinces by Ottawa before putting 
forward its proposals. However, BC now looks forward to 
a "genuine process of negotiation and consultation" fol­
lowing assurances in the Prime Minister's letter of July 10 
to Premier Bennett. However, "it is British Columbia's 
view that a number of the more significant subject matters 
contained within phase one are simply beyond the scope of 
those matters on which the federal government can proceed 
unilaterally." The process of renewal of the federation 
should be "carried on by a process that is conducive to 
engendering national unity. Any unilateral move would lead 
to further disunity and unnecessary divisiveness throughout 
the country and the process would, therefore, be self­
defeating." 

"Changes to the central institutions of federalism, which 
is a subject contained within phase one, interact with and 
only take on their full meaning if the distribution of 
powers between the two levels of government (a phase two 
matter) is clearly known." Both "institutional and juris­
dictional changes" should proceed simultaneously. 

BC does not agree with making the Constitution a comprehen­
sive document which codifies the many constitutional elemen­
ts now scattered in other statutes, Orders in Council, 
customs and practice. 

BC argues against "Constitutional 'Overstuffing'" and says 
"we must guard against the tendency to put too much in the 
Constitution as if such a course would be the panacea for 
all the country's ills. There is no basis for believing 
that the constitution-makers of today will prove to be 
wiser than the legislators of tomorrow." 

Paper No. 2 - British Columbia: Canada's Pacific Region 

This paper quickly outlines the distinctive, Pacif~c-orien­
ted history of BC. The geography, economy and social set­
ting of BC are also unique. 

BC now has nearly 40% of the population of the four western 
provincesi it is expected to increase its share of the 
Canadian population. 

It "is important for differing regional views to be 
adequately represented at the federal level." 
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Past BC dissatisfactions . . . 
are very generally 

O 
tl' in federal-provincial relations 

enumerated_ u ined. Some recent issues are also 

~f~blems involving maritime boundaries, fishing 
. putes, harbour development and ocean ship­

ping; 

tariffs; 

freight rates; and 

natural resources -

4. 

and the differences between BC and p • • • highlighted. rairie regional interests 

"Unless mo • . . . re appropriate or restructured central government 
in st itut7ons for expression of Pacific regional interests 
are put in place, the traditional sense of alienation from 
the rest of Canada felt by British Colurnbians will not be 
overcome and Canada, and British Columbia, will be the 
worse because of it." 

Paper No. 3 - Reform of the Canadian Senate 

"Canada is the only federation in the world in which appoin­
tment to the second chamber is made by the central govern­
ment~" 

"By reforming the role, the appointment process, and the 
basis of representation of the Senate, that body could 
become an effective instrument in representing provincial 
interests in the federal law-making process - the task 
originally conceived for the Senate bv the Fathers of Con-
federation." ~ 

"In a federal system (an) important function of (a second 
chamber) is the representation in the national parliament 
of regional interests." A "reformed Senate could contribute 
to the solution of many of the problems afflicting Canadian 
federalism today, particularly those problems flowing from 
the feelings of alienation held by many Canadians in what 
Peter Newman has called 'Outer Canada'." 

"Although others, in their discussions of constitutional 
reform, seem to focus on the decentralization of powers as 
a solution, the Government of British Columbia considers 
that reform of federal institutions is a more pressing 
matter." 

"Federal appointment of Senators has robbed the Senate of 
any legitimacy it might otherwise have had as the represen­
tative of provincial interests", even though such represen­
tation was the main rationale for creation of the Senate. 

The long years of Liberal government in Ottawa have par­
ticularly skewed the composition and tone of the Senate, 
the more as other parties hold office in most provinces. 

Senators are "unlikely" to "be either particularly attuned 
to or sympathetic with many of the progressive developments 
taking place in their home provinces." 

"To allow the central government to set importan~ national 
policy uninformed by and unrestrained by the dif~erent 
regions in the country is to encourage the creation of l~ws 
which are inclined to take account of, and therefore satisfy, 
the needs of only the largest region in the country or of 
those regions in closest proximity to the central govern­
ment." 

"Unfortunate, in British Columbia's view are the current 
federal government proposals to reconstitute the Senate as 

:.·_ ; ...... ---



the House of the F d . 
~isaged in that pr~p~~:iio~il The appointment process en­
int7rests being represe tw~ not re~ult in the regional 
myriad of allegiances nl e. What will result will be a 

5. 

a ong party lines." 

Par~y discipline prevents MP 
their regions. And "form s from adequately representing 
been underrepresented in tany ye~rs now Western.Canada has 
doubt contributed s· .f. he Cabinet, a fact which has no 
which have taken ighndi icantly ~o the feelings of alienation 

sue eep root in the West." 

The specific proposals of BC are as follows: 

II (1) 

(2) 

( 3) 

(4) 

(5) 

(6) 

(7) 

(8) 

(9) 

The Senate should not be abolished. It 
should be substantially altered. 
The primary purpose of the Senate should 
be ~o institutionalize provincial or 
regional participation in the national 
law-making process. 
The secondary purpose of the Senate should 
be to review legislation enacted by the 
House of Commons. 
There should be equal regional represen­
tation in the Senate from each of the five 
regions of Canada: Atlantic, Quebec, On­
tario, Prairie, and Pacific. 
Senate members should be appointed by and 
removed by the provincial governments. The 
leading Senator from each province would 
be a provincial Cabinet Minister. There 
should not be any restrictions on the 
provincial governments in relation to the 
appointment of all other Senators. 
The powers of the Senate should be divided 
into two categories. In relation to a care­
fully limited list of subject matters which 
are also of crucial importance to the provin­
ces (Category A) the Senate would exercise 
an absolute veto. These would include: 
(a) Appointments to the Supreme Court of 

Canada. 
(b) Appointments to major Crown agencies 

and federal commissions and adminis­
trative tribunals such as the Bank of 
Canada, CBC, CTC and CRTC. 

(c) Amendments to the Constitution in 
respect of some of those subject mat­
ters currently covered by section 
91(1) of the BNA Act. 

(d) Amendments to the Constitution in 
relation to all those subject matters 
not covered by the present section 
92(1) and an adjusted section 91(1) 
of the BNA Act. 

(e) The creation of federal laws to be ad­
ministered by the provinces. 

(f) The ratification of a declaration by 
the House of Commons pursuant to section 
92(10) (c) of the BNA Act. 

(g) Approval of the use of the federal gover­
nment's spending power in areas of 
provincial jurisdiction. 

The Senate would exercise a suspensive veto 
in respect of all other subject matters wit­
hin the jurisdiction of the federal govern­
ment (Category B). This veto could be over­
ridden by the Commons passing the same law 
again at its next session or after three 
months have elapsed, whichever comes first. 
The defeat in .the Senate of a government 
bill would not undermine the authority of 
the governing party in the House of Commons. 
Inrelation to Category A matters, the 
Senator who is a provincial Cabinet Minister 
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would cast a bloc-
Senators. vote for that province's 

(10) In relation to C 
Senators would ategory.B matters, all 
behalf as f caS t th eir vote on their own 
tion from p~ee_ag~nts and not under instruc-

ovincial governments. 
Pa er No. 4 - Reform f o the Su reme Court of Canada 
The Supreme Court h b 
ful agent in public as ecome perceived as a much more power-

policy than previously. 

"Throughout the 1960 , . 
operative fede 1 . s th e operation of Pearsonian co­
titutional . ra ism kept almost every potential cons-
combinationi~;u~ ~ut 0 ~ ~he courts. But, after 1968, the 
to federal' rime Minister Trudeau's more rigid approach 
power_ in ism and t~e growth of expertise, confidence - and 
sibl t th e provinces has meant that it has not been pos-
b .e O w~rk out~ on a co-operative intergovernmental 

asi s , _an increasing number of federal-provincial issues 
Accordin l • • 

1 
g Y, in recent years (particularly the last three) 

~ arge number of important federal-provincial issues have 
ound their way to the Supreme Court of Canada." 

6. 

Also, since 1974 the Supreme Court has been much more acces­
sible. ~o, "the convergence of these developments has been 
a great increase in the volume of constitutional cases." 
Now, "fundamental federal-provincial issues ... are being 
resolved by an institution not in the mainstream of the 
political process." 

The "essence of provincial criticism of the Supreme Court 
is that it is an institution whose very existence, as well 
as its composition and jurisdiction, are entirely depen­
dent on the federal government. The provinces ask: how 
can a Court subject to these constraints fairly fulfill 
its role as impartial umpire of the Federal system?" 

The "federal government has not been entirely insensitive 
to these criticisms", and has shown "a willingness to 
provide for the Court in the Constitution, a willingness 
to allow a limited and secondary provincial role in ap­
pointments and, generally, an unwillingness to narrow the 
jurisdiction of the Court." -

"There are those who contend that the fact that the Court 
is dependent on ordinary federal legislation is irrelevant 
because the principle of judicial independence results in 
the Court not being dependent on either level of government, 
including the level that creates it. But in a federal 
society public perceptions are just as important as legal 
niceties. Although the principle of judicial independence 
does guarantee the impartiality of the Court in fact, in 
the public mind its impartiality is called in question 
if its very existence is dependent on ordinary federal or, 
for that matter, ordinary provincial legislation. It is 
instructive to note that other countries have recognized 
this fact - indeed the practice in all other federations 
is to provide for the Court in the Constitution." 

BC rejects the "European" notion, espoused by "most French 
Canadian academics", of a separate constitutional court. 

"The Government 
(1) 

(2) 

of British Columbia recormnends: 
The existence, composition and jurisdiction 
of the Supreme Court of Canada should be 
provided for in the Constitution so that 
these attributes of the Court will not be 
subject to unilateral change by either 
level of government. 
There should be a three-stage procedure for 



(3) 

(4) 

(5) 

appointments t 
Canada: 0 th e Supreme Court of 
(a) Consultation bet 

ment and the ween the federal govern-
to decide u o~overnment of the province 

(b) Nomination~ th e proposed nominee; 
{c) Confirrnationybthe Federal.Government; 

7. 

The Supreme Court ~ a reconstituted Senate. 
of eleven memb o Canada should be composed 
primarily on m=~~t bM~mbership should be based 
all the f' . u should be drawn from 
The S ive regions of Canada. 
to upr7me C~urt of Canada should continue 
co ex7rci~e final appellate jurisdiction in 
Thnst itutional and nonconstitutional cases. 

e Supreme Court of Canada should continue 
to ex7rcise final appellate jurisdiction in 
rela~io~ to both federal statutes and 
provincial statutes. 

Paper No. 5 - Improved Instruments for Federal-Provincial 
Relations 

"In Canada, the need for intergovernmental co-operation has 
never been greater. With the attention of the country 
fo<;=used on the major problems of the economy and regional 
alienation, it has become more obvious that accommodation 
of regional realities will require improvements in the area 
of federal-provincial relations." 

"Ther 7 have been many attempts over the years to adapt the 
practice of federalism to the challenges of growing inter­
dependence among governments in Canada. Too often changes 
have been piece-meal and short-term, with little regard 
for long-term objectives and priorities. The result has 
been that effective consultative processes have been lacking. 
A rather nebulous clutter of committees ms grown up, often 
without consistent objectives or formal organization. There 
has been little attention paid to co-ordinating the 
activities of the vast network of federal-provincial 
meetings and conferences that take place each year. It is 
for these reasons, that the Province of British Columbia 
has focused on this important subject as part of the 
constitutional review process." 

"While ... problems are fundamental to any system of inter­
governmental activity, there are a number of basic weak­
nesses more particular to Canada. One set of difficulties 
arises from the administrative details. In most cases, the 
federal government has assumed the.responsibility of 
calling meetings, deciding on dates, developing agendas, 
chairing the proceedings, and initiating follow-up 
procedures. The provinces have no means of ensuring that 
meetings are held as desired. Consultation, in some cases, 
has taken place after, rather than before the introduc-
tion of federal legislation to the House of Commons. The 
federal government has not always felt an obligation to 
consult with the provinces on policies, which although tech­
nically not in an area of concurrent jurisdiction, affect 
the provinces and their interests. Even when consultation 
occurs, no means exist whereby governments are obliged to 
accept or be influenced by the results of intergovernmental 
consultation." 

The "Government of British Columbia has concluded that the 
basic problems of existing consultative forums are ones of 
structure and support. The mechanisms for consultation are 
available. In many cases, the opportunity for consultation 
is available. But, in many cases, the opportunity for 
consultation and input are not efficiently utilized due to 
the lack of systematic organization and procedures. 
consultative forums have been established in Canada in 
response to short-term demands with little concern for 
co-ordination, systematic procedures or long-range needs." 
Thus, "the present system has developed as a series of ad 



hoe responses with a. 
"The complexi 'es no formal structu 
Canada, make mo of modern govern re <;>r continuity 11 

d re formal ment in a • goo government II Processes a b . country like 
• as1c necessity of 

"Intergovernmental r . 
through a greate elations may be mad 
for co-ordinati r structuring of them ehmo:e effective 
of activities on of effort and to avo7c an1sms to allow 
scheduling and fSet procedures should ~d th e ~uplication 
fo~ulation of a~=~~=~c~n~f discussion ~n~~~~~~;dt~~r the 
cha:-rman. Moreover in the selection of conference 
monitor the outcome ofcrea~ed_efforts must be made to 

sue discussions and agreements." 
"It is recommended that . 
be scheduled during a sp th 7;.confer7nce (of First Ministers) 
purpose would be two-f 1~ci i7d pe 7iod each year. Its 
responsibility of d <? •. First it would have the 
current issues of nea~ing i~ a broad perspective with 
turn attention t 1ational importance. Secondly, it would 
in policy area of ong-range planning and priority-setting 
First Minist s,o mutual concern. The agenda for these 
Minister b er~ Conferences should be ratified by First 
cornrnitt s afse ~p~n the recommendation of a permanent 

ee o officials". 

"In order to faci'li'tate planni'ng f d or an the follow-up to 
Conferences of First Ministers, federal and provincial 
g~vern~e~ts should establish a permanent Federal-Provin­
c7al Liaison Committee on National Policy. Such a com­
mittee should be composed of one senior official desig­
nated by the First Minister of each of the eleven senior 
governments in Canada. Considerable familiarity with the 
borad range of policy issues on the part of each committee 
member would serve to increase the effectiveness of this 
committee. The Committee would be responsible for setting 
the agenda for the First Ministers' Conference; co-or­
dination of discussions, reports and preparatory work; 
the co-ordination of follow-up work and; the monitoring 
of the progress between conferences on new developments 
and implementation." 

A BC-style reformed Senate would also contribute to better 
federal-provincial consultation, by encouraging the federal 
government to seek early agreement on its proposals, etc. 

Paper No. 6 - A Bill of Rights and the Constitution of 
Canada 

"According to the preamble to the British North America Act 
of 1867, Canada was to have a constitution 'similar in 
principle to that of the United Kingdom'. The central 
feature of the constitution of the United Kingdom has been 
the supremacy of Parliament in the sense of absence of legal 
restrictions on the scope of Parliament's law-making 
power." 

"The principle of parliamentary supremacy has applied as 
fully in the area of fundamental rights and freedoms as it 
has in other areas of the law. That has meant that protec­
tion for such rights and freedoms is to be found in the 
ordinary law of the land, which includes the statutory 
law enacted by Parliament and the common law principles 
which have been gradually developed by the courts on a 
case-by-case basis over the years." 

BC poses questions as to the role of appointed judges as 
decision-makers (as opposed to elected legislators); the 
inflexibility of the Canadian Supreme Court's considerable 
consistency; implications of American experience where 
often a conservative court frustrated social reforms, 
despite the liberalism of the recent "Warren Court"; the 
risks for judicial credibility of drawing judges into 
the "political fray"; the capacity of courts to assess 
social and economic facts; and the possibility that the 
courts would be more cautious because of their greater 
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amended, 

entirely avoided nd difficulties 
and provincial st through the devi~~Uld be reduced, if not 
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arrangementpihyi~g to Provincial la Ya Provincial Bill 
members of 7 last word' rem . ws: Under such an 

legislative bodie .. ains with the elected s. 
Pa er No. 7 - Langua 

Canada of 

Much of the background ar . . 
to be found in the ~urnentation in this paper is 

preceding paper on a Bill of Rights. 
Despite the prominen 
earliest days of th ceh~f French-speaking people in the 
Francophone el e w ite man's presence in BC, the 
of the fur tra~ent 10st ground rapidly with the decline 
native India e. In 188 1 over half the population was 
the Chines n, nearly 30% from the British Isles, and with 

e as the next largest group. 

~~ ~ 976 , the Franco~hone population amounted to 38,430 
di· % . of 1;3C population) and -showed "fairly even 
h. st ribu;;ion_tJ:irou~hout the entire province". BC has the 

ighest assimilation rate" in Canada, being 70%; that is, 
70% of Francophones use a-language other than French "most 
o;te~ ~t home". "Whether this assimilation rate can be 
~ig~:i.ficantly affected by government policies or whether 
it is a result of individual choice and social and 
economic circumstances, is an open question." 

A problem with the federal proposals in Bill C-60 "related 
to the 'constitutionalization' of language guarantees is 
the attendant shift in authority from the legislatures to 
the judiciary in this complex and delicate area of social 
policy." "British Columbia is not convinced that the 
policy-makers of tomorrow are likely to be less benevolent 
or less wise than the constitution-makers of today." How 
would "reasonable" determinations be made by courts? 
"Will the decisions of the courts made with respect to the 
schools in Sherbrooke, Quebec, forexample, be applicable 
to the schools in Chilliwack, B.C."? 

9. 

"In the context of the Province of British Columbia serious 
practical considerations arise. The modest numbers of our 
Francophone population and the extent to which this population 
is dispersed throughout the province put obvious limits 
on the extent to which British Columbia could or should be 
expected to meet constitution language guarantees. As all 
government services are supported by public funds the issue 
of practicality must be taken into consideration." 

"If the Francophone community was more or less evenly 
distributed throughout the country so as to give British 
Columbia, for example, a 27% Francophone population instead 
of 1.6% then a good case for broad language guarantees in 
the Constitution could be made. But it is inappropriate 
to provide guarantees of any kind in a constitution which 
because of practical considerations have little hope of 
being fully obtainable in many parts of the country. A 
country's constitution, almost by definition, should 
address those matters on which there may be some reasonable 
expectation of uniform application throughout the country. 
Universal bilingualism in its fully sense is not obtainable 
in Canada at the present time, nor may it ever be, and the 
Constitution should not suggest that it is." 

"Moreover, it is not good constitution-making to make 
significant provisions, such as section 15 and 19 of Bill 
C-60, only applicable to large parts of the country if 
provincial legislatures in those areas choose to opt-in. 
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"British Columbi d 
133, constitutio~ loes see, as al . 
services and Queba Provision for ofgical extension of s t· 

ec governm urther feder l ec ion 
11 ent services i a government 
Because British Col . n both languages." 

broad langua umbia is op 0 
is not to sa~et~uar~ntees in an~ ::~.t~ the inclusion of 
aspirations of sft i~ is indifferenti:~o~hto the Constitution 
But it is to x million Canadia e needs and 
best be made :~ggest that their ne~~sof ~ranc~pho~e origin. 
these nee rough appropriate an aspirations can 
they a . ds .. by ordinary legisl t'governr:1ents responding to 

rise. a ive action when and where 

"B ecause of the lin .. 
country, the divisiguistic and cultural differences in the 
be flexible enough~~ 0 f1P0 wers ~n the Constitution must 
matters of langu a ow provinces to legislate on 
Provinces could a~: a nd cultu 7e within their province. 
that there is a p s_such legislation where it is perceived 
rights could th ge~uine need. ~inguistic and cultural 
to local socialen ~-d7veloped in each province according 
legislati;e acticon iti~ns. The flexibility which 
meet cha . _on provides would enable the provinces to 

P 
. nging circumstances and varying situations 

rovince by province." ' 

:Brit~sh_Colu~ia's recent initiatives in giving parents 
in choice.of 7 ither official language as the language of 

~truction in the education system is a good example of 
th 7s approach. This approach to the language question, 
while less dramatic than grand constitutional guarantees, 
can be a creative, positive and practical response to the 
needs of the citizens of Canada and could lead to the 
development of a new spirit of tolerance and mutual under­
standing between the two major language communities 
within our country." 

Paper No. 8 - The Distribution of Legislative Powers 

"The Government of British Columbia is presently engaged 
in a comprehensive review of the present distribution of 
powers. This review will be completed by next year. 
It is likely that further recommendations for changes to 
the distribution of powers will be forthcoming following 
completion of this review." 

"A distribution of powers in a constitution cannot be made 
in the abstract. Rather there must be an underlying 
philosophy or unifying theme in a country_from which a 
logical distribution of powers can flow. In a democracy 
there are, of course, the traditional themes of majority 
rule and protection of the individual from arbitrary 
government action. In the Canadian federal system there 
are three other themes or general principles which 
British Columbia believes are essential and therefore must 
serve as starting points for our distribution of powers. 
These three organizing principles are: 

(1) The need to create a distribution of powers 
which strikes an appropriate balance 
between factors of unity and factors of 
diversity in Canadian national life. 
Specifically, this involves recognizing, 
and attaching appropriate weight to, the 
factors of nationalism and regionalism, 
in our national consciousness; 

(2) Benefit sharing; 
(J) Efficiency." 

"British Columbia believes that the factors of unity existing 
in Canada flow from our feelings of nationalism - our 
strong sense of a clearly definable, unhyphenated Canadian 
identity." 
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"The Government f B . . 
of mutual eco ~ ritish Columbia believes that the hope 
behind the ~omic advantage was a prime motivating force 
sequent e tuni~n of the original provinces and the sub-
Th' n ry into Confederation of the other six provinces. 
fu~~ii~a~ was a worth~ one and, although in part it has been 
b f' e , there remains much to do to ensure that the 

1
ene 7ts of the Canadian economy are shared by all Canadians. 
n this regard British Columbia affirms its continuing at­

tachment.to the concept of the promotion of equality of 
opportunity and well-being for all individuals in Canada, 
and ~he ass~rance, as far as possible, that essential 
?ub~i~ services of reasonable quality are available to all 
individuals in Canada." 

"British Columbia is prepared to accept that equal access 
to public services is a legitimate Canadian goal, that the 
distribution of powers must recognize this fact and that, 
in practice, the federal government will have to take 
primary responsibility for achieving that goal." 

"The Government of British Columbia believes strongly that 
one of the major problems of our national life is the 
inefficient provision of services by government to the 
public. There are two reasons for the vast amounts of 
duplication and overlap that characterizes Canadian gover­
nment today. First, in a number of important areas, there 
is a lack of clarity in the present distribution of 
powers as to which level of government has jurisdiction. 
Secondly, even if the distribution of powers in the 
Constitution is clear, the aggressive attitude of the 
present federal government and its attempts to expand the 
limits of its own jurisdiction have resulted in much 
duplication and overlap." 

"In the next few months" BC hopes to complete a comprehen­
sive study of the distribution of powers, measure specific 
subjects against the four principles of nationalism (sic), 
regionalism, benefit sharing and efficiency and then "be 
able to recommend a complete distribution of powers that is 
both rational and refined." 

BC "does not altogether agree" with the proposal of some 
people "that the residuary power should be assigned to 
the provinces". However, "it has never seemed logical 
(to BC) that mere ignorance of a subject matter in 1867 
should be a compelling argument for its assignment, after 
later discovery, to the federal government. Rather the 
matter should be assigned to either level of government 
according to whether its nature is primarily 'national' 
or 'local'." 

"The Government of British Columbia recommends that: 



- r- - ~-----=-= 
--~ =:L_--~~-- .: 

(l) The f our pr· regionali inciples of . 12. 
~ficien sm, benefit hna~ionalism, 
for a c_y_ should f s arin.s. and 

(2) Th new dist • orm the f e starti ribution of oundations 
tributi ng point for powers. 
a few con should be th a_revised dis-
such ase~~~al realms o~ ~~~~tification of 
culture dernational rel t~ect matters 
t , e ucat · a ions ec • ransport t· i~n, health , _ono~ics, 
lowing ida ion, Justice p~ communications, 
realms fentification of thoperty. Fol-
s b' o subject m ese broad 

u Ject matters sh aiters, _more specific 
arranged as a g ou d be identified and 
of the theme h r~~p under the umbrella 
approach wouldea ing. This two-step 
nical problem o:o~ve ~he c~rrent tech-
ment of sub'e he ill~gical arrange-
and 92 oft~ et matters in sections 91 

(3) The Canadiane BNA ~et •. 
to have thr C~~st itution should continue 
federal~ 7st s of power - exclusive 
concu 'exclusive provincial,and 

( rrent power. 
4) There should b • The en . e a sharei residuary power. 

shouldumeration °~ federal subject matters 
"

11 
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a other m~tters of national interest." 
The enumeration of provincial subject 
~atters should concluie with the section 
_all matters of provincial or local 
interest." 

(5) In ord~r t~ so~ve the serious problems 
o~ ~ distribution of powers which is too 
rigi~, _o~e or more of the following 
flex 7bility mechanisms should be given 
a primary place in a new distribution of 
powers: 
(a) concurrency with paramountcy 
(b) delegation 
(c) allowing the federal government to 
~ a law and the provincial govern-
ments to administer it. 

(6) Flexibility should not be achieved by gran­
ting some subject matters to some provinces 
and denying those matters to other provinces. 

(7) The federal government's powers of disal­
lowance and reservation should be abolished. 

(8) The federal government's declaratory power 
should be retained, but with serious restric­
tions. A declaration that a provincial work 
has become one for the general advantage of 
Canada should require confirmation by a 
Senate reconstituted along the lines of 
British Columbia's Senate proposals before 
it becomes operative. 

(9) The Constitution should make clear the exis­
tence of the federal government's emergency 
power and should provide that the courts 
can apply the emergency power to validate 
federal legislation only if Parliament 
specifically declares that an emergency 
exists. Judicial inference of an emergency 
situation should not be permitted. Thirdly, 
the Constitution should provide for consul­
tation with the provincial governments prior 
to the making of an emergency declaration 
if that declaration will result in a serious 
infringement on normal provincial powers. 

(10) The federal government's 7pending p~we~ should 
be retained but with serious restrictions. 
Federal pro~rams based on the sp 7ndi~g ~ow7r 
which relate to areas of provincial Jurisdic-
tion should require confirmation by a 
reconstituted senate before becoming 

operative. 
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Paper No. 9 _ The Am 
endment of the Constitution of Canada 

"The provinces ar h • . b . e un appy with the current practice 
ecause it places them in a subservient position.which is 

c~ntrary to the classical notion of federalism as a system 
0 government in which there are two separate and equal 
levels of government. Although ... one of the conventions 
that has developed concerning constitutional amendment is 
that the Canadian Parliament will not seek an amendment 
in a f~eld affecting provincial rights without obtaining 
the prior agreement of the provinces, in practice it has 
been Parliament alone which has determined what constitutes 
a matter of provincial concern. The United Kingdom 
Parliament has never heeded provincial objections to federal 
requests for amendments - it has refused to umpire between 
the conflicting claims of the two levels of government. 
Accordingly, although there is a constitutional convention 
requiring joint federal-provincial action to amend the 
Constitution on provincial matters, that convention is 
substantially diluted by the prior fact that the definition 
of what constitutes such matters is in effect a unilateral 
decision of the federal government." 

"The Government of British Columbia makes the following 
proposals concerning the process of constitutional amend­
ment in Canada: 

(1) 

(2) 

( 3) 

(4) 

(5) 

The constitutional amendment process should 
be one that is exclusively Canadian. 
Subject matters of concern to only the 
provincial legislature should be amendable 
by the provincial legislatures acting 
unilaterally. 
Subject matters of concern to only Parliament 
should be amendable by Parliament acting 
unilaterally. Careful attention should be 
focussed on the identification of these 
matters to exclude some which may be said 
to be included in this category - for exam­
ple, the Senate and the Supreme Court - do 
not in fact affect only Parliament but rat­
her have a significant impact on the 
provinces as well. 
Subject matters of concern only to Parliment 
and some, but not all, of the provincial 
legislatures should be amendable by those 
governments concerned. 
Subject matters of concern to Parliament 
and all the provincial legislatures should 
be amendable by the affirmative votes of the 
House of Commons, the Atlantic Region, 
Quebec, Ontario, the Prairie Region and 
British Columbia. 



( 6) 

(7) 

The forum for aggregating the five regional 
votes required for constitutional amend­
~en~s should be the Senate, provided that 
~t is reformed so that is primary purpose 
is the representation of regional interests 
at the national level and provided that all 
Senators are appointed by, and are directly 
responsible to, provincial governments. 
If the Senate is not reformed along these 
lines then the forum for aggregating the 
five regional votes required for 
constitutional amendments should be the 
respective provincial legislatures. 




