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CONFIDENTIAL 

February 5th, 1979. 

MEMORANDUM FOR THE PRIME MINISTER 

The "historic" attitude of Quebec re 
an amending procedure and "patriation" 

Jim Hurley is doing a note on positions 
taken by Quebec starting with the constitutional 
conferences of 1950. 

It is perfectly clear that Quebec's 
"historic" atti tu_de has been precisely the reverse 
of what Premier Levesque claimed at dinner last night. 
Ever since the.first constitutional conference in 1927, 
Quebec ha~ participated in a search for an amending 
procedure and "patriation" and never until Mr. Levesque 
has the position been taken that there should not be 
"patriation" until a new constitution is worked out. 

You might want to be able to quote 
some of ,trhe. precise decisions of 1970 and 1971 when all 
governments agreed that it was goi:ng to take so long to 
complete a total constitutional review that it would be 
desirable to try first to get an amending procedure and 
"patriation": 

(a} The "second working session" of 
Prime Ministers, September 14th 
to 15th, 1970 had the following 
as paragraph 6 of its conclusions: 

"The Conference agreed that the examination 
of the question of amending procedures 
should now be given attention. A number of 
First Ministers thought that certain urgent 
amendments might be required before the 
full review could be completed and that it 

.would be important to have an appropriate 
method of making such amendments. It 
was the view of some that the ways of 
amending the constitution could best be 
examined in the light of discussions 
concerning specific provisions." 

parlers. 
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2. CONFIDENTIAL 

(b) The "third working session" 
of Prime Ministers - February 
8th to 9th, 1971 had the 
following as paragraphs 1 and 
2 of its conclusions: 

"In accordance with the conclusions of their 
w~r~ing session last September, the First 
Ministers gave priority to the questions 
of a~ a~ending formula and an early 
patriation of the Canadian Constitution. 
The Conference agreed that the Government 
of Canada and the provinces should proceed 
as quickly as possible to patriate the 
constitution, with an appropriate amending 
formula applicable entirely within Canada, 
and with such other changes as can be 
agreed upon quickly. This approach would 
permit a substantial degree of progress 
to be made quickly, while work on other 
aspects of constitutional revision 
continues. The First Ministers considered 
that such action might incorporate the 
elements set forth in the following 
paragraphs. However, the First Ministers 
reserved their right to further analyze 
all the juridical and other implications." 

"The Constitutional Conference agreed on a 
procedure to be undertaken in Canada at 
a very early date in order to bring home 
the Constitution and to transfer to the 
people of Canada, through their elected 
representatives, the exclusive power to 
amend and to enact constitutional 
provisions affecting Canada. This 
procedure would involve:" 

The work up to and including Victoria was 
entirely based on the proposition, in which Quebec agreed, 
that it would be desirable to secure an amending procedure 
and haJ.re "patriation" as soon as possible. At no time 
either before or at Victoria was it argued by Quebec that 
the amending procedure and "patriation" should be postponed 
until after a new constitution had been worked cii;it. The 
position was precisely the reverse. 

R.G.R. 

parlers. 
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Deuxi~me session de travail 
14 - 15 septembre 1970 

La Conference convient qu'il faut des maintenant priter 
attention a l'examen des formulas de modification. Pour 
certains Premiers ministres, 11 est necessaire qu'on 
fass~ quelques modificationo ur~entea avant do terminer 
la revision globale, et il importc d 1 6tablir uno mithodo 

appropriee pour faire ces modifications. D'autrea sont 
d'avis q11

1 il conviendrait d 1 abord d 1 otudier lea formulas 
de modification l la lumiero des discussion■ concernant 
cartainea diapoaitiona bien pr6c1aea. 

Troisi~me session de travail 
8 - 9 £evrier 1971 

1. Conformement aux conclusions de leur seance de travail de 
aeptembre dernier, lea Premiers ministrea accordent ls 
priorit6 l la recherche d'une formule de modification et 
au rapatriement prochain de la constitution canadienne. 
La Conference convient que 1~ gouvernement du Canada et 
lea provinces devraient chercher dee que posoible l 
rapatrier la constitution, l trouver une formule de 
modification appropriee pouvant etre appliquce cntiere­
ment au Canada, et l apporter tout autrc changement 
acceptable dans l 1 1mmcdiat. Cels permettrait d'accomplir 
rapidement d'importante progrce tout en pourauivant 
l'etude d'autrea aspects do la revision constitutionnelle. 
Les Premiers ministrea sont d'avis qu'une telle mesure 
pourrait incorporer lea elements exposes aux paragraphea 
suivants. Toutefois, lea Pre~iers ministres ae rcservent 
la facult6 d'analyser toutes lea implicationa juridiquea 
ot autres. 

Le rapatriement de la constitution 

2. La Conference constitutionnelle convient d'une meaure que 
prendra bientSt le Canada pour rapatrier la constitution 
et remettre aux Canadians, par l'intcrmediaire do leurs 
repreacntants clua, le pouvoir excluaif de modifier et 
d'adoptcr des diapoaitiona confttitutionnellca 1nt6reaaant 
le Canada. Cetta ■oMure COftpreudrait:· 

1orsque la Guerre de cor~e a interrompu les pour­

parlers. 
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OFFICE OF THE PRIME MINISTER 
PROVINCE OP' QUEBEC 

Tho ltli:ht llonourablo Lo■Lor II, p.,.,■011, 1•.c. 
Prime Minlotcr of Canada 
Parliament Bulldlnira 
Ottawa 

My dear Prime Mlniat.er, 

l anuary 20, uea 

As I• fl~tlnr UJ>?n the cvo ot • 11<!\V 1e11lon ot the Leglalaturo, the Qucboo 
cabinet recently reviewed the prlnclpAI item■ likely to be considered thereat. 
Amonir them Are the dnft bi111 e.-.titled "QU<>bec Parliament Act" and 
"An act to providA, for the amendment m Canada of the Conatltution or Canada" . 

. At the last regular aeaaion, the Lee-ialative A11embly voted an addreaa to Her 
MaJeaty, prayln&' hor to cau .. -to be laid before the Parliament of the UnltcJ 
Kingdom the biU entitled: "Quebec Parllamcn,t Act", Thla i, linkL-d up with 
the propo.od cunatitutlonal amendment bill aince the latter would have the 
offcct of enaurlng definitively to tha only provincial upper House ,till In 
existence an absolut.o right of Yeto over any amendnH .. ~t o( Its own powers. 
Since tho Brltioh parliament hu not yot been aeizod of the requeot of the 
Lcgislativo Auembly, tho latlA!r has not been called upon to conoldtr the 
proposed !ormufa for amondine- our conKitution. 

Many event& have occurred oince thla formula wu elaborated, and It 
would not be proper to ignore them, Among them ohoulu be inentionod the 
country-wide debate which ha, taken place respootinir the formula it.elf, the 
continued dialoi1Je between Quebec 11nd tho rest of the country, a constant 
and ou•tairied ovolutlon towarda a new relationship between Qu,•IKl<, tho other 
provinces and the Govcrnmcn,t of Canada, tho progr1..-as ol the atudies and 
dlacuniona undertaken by the Tax Structure Committee, tho Royal Commiaaion 
of lnqu!ry on Dillniruallsm and Bicultu ... llom and our own Special Committee 
on the Constitution, 

You nro aloo aware thl\l the propoacd formula for amendin11 our conatltutlon 
h111 cau1cJ aomo onxlety ,n Quebec, Whu.tevor tho cau1c o! this fc..,ll111i, It la a 
factor which should not be lirnored. For lnotance, I personally am struck by the 
fact thnt, as oarly aa last aprinll', the formula w•• not beinir interpreted every­
where In the aamo way. Thua I hod alwuya •••umod that, ao r,•gardo the nmen<l­
fflffllt of legislative powera, any diminution of provincial power required unanimity, 
whcrea1 any lncroaao of auch powor called for tho concorrenco or only two-thirds 

ul the province■ reprmontln~ on,e...half of Ul4' population, This view, however, 
11 not •hurcd by everyone, even the •vccloli1t1. It la contcndod, In faet, that 
under the formula any province could prevent the extenalon of the powera o! 
another province. NeedleN 4o aay, if that i-nterprct.ait.ion were to prcv-ail, the 
evolution of our con.stitutional ayatem in the dlredion dNlrcd by Quebec mlirht 
become very difficult. 

Thu visit which I recently had occasion to make lo Wcatern Canado alao 
made me aware of the conaiderable difference between the manner in which 
Quebec wish•• to see ou-r conatitutionnl syotem develop a.nd the view, held 
on this subject by many Canadian, In other provineeo. Thla dlrterence of 
opinion, moNovcr, waa confirmed to aome ex.tent by »ta.temonta made after 
that viait by authorized Npreoontatlvea of oth"r provlncet. My !eclinr ia tha.t 
after thi1 Interval for everyone to ponder our country'• future, we ■hall be In a 
better position .to know what to aim !or, It will alao be most useful, In that 
reg-o.rd, ,to reflect upon <the work of the Tax Structure Cotnmlt;too a.nd the 
forthcomlnll' report of the Royal Commlnlon on Billngualiam and Blculturaliom. 
By then, I imagine, each of the aovcrnmenta In the country will have had an 
opportunity to d..!ine ita policy, not only in the field o! federal-provincial 
relation,, but alao respcct!nr the relation, between Frencb-1peakinr Canadian• 
and Engl11h•1peakin11 Canadians, 

In the cln!umatancu, the rovernmont of Quebec has decided to po,tpon, 
Indefinitely the conaideratlon o! the propoaal !or conatltutlonal amendment. 

Truatinr thllt 7ou will conalder thla declaloii aa an Indication o! our 
aineere aollcitude for the preaem and future proirre11 ot Canada, I remain, m1 
dou Prime Mlnlater, 

Youn 1lneerel1, 

·, 

lorsque la Guerre de Cor~e a interrompu les pour­

parlers. 
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CONFIDENTIEL 

le 5 fevrier 1979 

LA POS~TION DU GOUVERNEMENT DU QUEBEC DEPUIS 1950: 
Rapatriement de la Constitution 
avec une formule de modification constitutionnelle 

- Le Premier ministre du Quebec semble vouloir epouser 

la th~se voulant que tousles Premiers ministres du 

Quebec aient etabli, comme condition prealable a 
toute la discussion du rapatriement de la Constitu-

tion avec une formule de modification constitutionnelle, 

le r~glement definitif de toutes les questions relatives 

a la repartition des competences qui interessent le 

Quebec. 

C'est une th~se qui correspond mal cependant a la 

realite historique. 

Il y a eu quatre tentatives en vue de trouver une 

formule de modification constitutionnelle depuis la 

2e Guerre mondiale. Est-ce qu'aucun Premier ministre 

du Quebec avant M. Levesque a deja refuse d'entamer 

des discussions au sujet d'une formule de modification 

et de rapatriement de la Constitution? La reponse 

est non. 

- 1. M. Duplessis a participe en 1950 aux discussions 

qui avaient pour unique but le rapatriement de 

la Constitution avec une formule de modification. 

Il n•e~ait pas question alors d'une nouvelle 

repartition des competences. Les Premiers ministres 

n'avaient toujours pas pu s'entendre sur une formule 

lorsque la Guerre de Coree a interrompu les pour­

parlers. 
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De 1960 a 1964, le gouvernement de M. Lesage a 
participe aux discussions · qui avaient pour unique 

but le rapatriement de la Constitution avec une 

formule de modification constitutionnelle, assortie 

des dispositions constitutionnelles relatives a 

la delegation de l'autorite legislative. M. Lesage 

a meme accepte la formule Fulton-Favreau. 11 a 

presente une motion a l'Assemblee legislative le 

22 janvier 1965 pour faire approuver la formule. 

M. Levesque, qui n'etait pas un partisan du statu 

quo, s'est joint a M. Pierre Laporte pour appuyer 

la formule et la position du gouvernement Lesage 

lors d'un debat a l'Universite de Montreal le 

18,mars 1965. D'apr~s M. Levesque, ceux qui 

militaient en faveur des Etats associes avaient 

tort de s'opposer a une formule qui ne representait 

ni un gain, ni une perte: ce n'etait qu'un reflet 

des coutumes etablies. 

Par la suite M. Lesage a decide de ne pas proceder 

avec la motion, notarnrnent parce qu'il craignait 

que la formule ne soit trop rigide et n'empeche -

a l'avenir - des modifications constitutionnelles. 

Ila fait part a M. Pearson de ses craintes dans 

une lettre datee le 20 janvier 1966. 

- 3. De 1968 a 1971, trois Premiers ministres du Quebec 

- MM. Johnson, Bertrand et Bourassa - ont participe 

aux discussions visant a une revision globale de 

la Constitution. Au mois de septembre 1970, les 

Premiers ministres, y compris M. Bourassa, sont 

convenus quiil serait preferable d'en venir a un 

accord sur un projet plus restreint, comportant 

le rapatriement de la Constitution avec une 
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formule de modification 
constitutionnelle plus 

flexible que celle de 
1964 et uncertain nombre 

de modifications de la Constitution. C'est 
ainsi que la Charte de Victoria a vu le jour 

au mois de J'uin 1971. s· i M. Bourassa a refuse 

par la suite d'enteriner la Charte de Victoria, 

qui comportait une formule de d'f' mo 1 ication agreee 

par le Quebec, c'est parce que les dispositions 

de la Charte relatives a la politique sociale 

n'etaient pas enti~rement satisfaisantes pour 

son gouvernement. 

4. De 1975 a 1976, M. Bourassa a participe a un 

exercice restreint visant le rapatriement de la 

Constitution avec une formule de modification 

constitutionnelle en remettant a plus tard la 

question de la revision constitutionnelle. Sa 

seule condition, c'etait que le rapatriement ne 

puisse s'effectuer sans que figurent a la 

Constitution des garanties pour la langue 

fran~aise et la culture dont elle constitue 

l'assise. Ace moment-la non plus, il ne fut 

pas question de regler tout le dossier consti­

tutionnel avant de commencer a discuter du 

rapatriement avec une formule de modification. 

-_Je demande done a M. Levesque de reviser sa position. 

Tous ses predecesseurs ont accepte de participer 

activement aux discussions en vue de rapatrier la 

Constitution, soit comme seul article a l'ordre du 

jour, soit assorti a d'autres preoccupations consti­

tutionnelles. Ils n'ont jamais exige le r~glement 

definitif de tout le dossier constitutionnel comme 

• • • 4 
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condition pr~alable ni pour entamer les discussions, 

ni pour consentir ~ une formule de modification. 

Si nous cherchons une formule de modification, c'est 

parce que nous savons que les circonstances sont 

susceptibles un jour de changer et qu'il nous faut 

la facult~ de s'adapter ~ ces changements. Il nous 

faut, en bref, une formule qui marie d'une fa~on 

b"l"tt\ et de satisfaisante des exigences de sta ii 

avec celles de flexibilitt\ protection, d'une part, 

d'autre part. 



March 18, 1965, 

MCGILL LAW JOURNAL 

VOLUME 12 - NUMBER 4 
(1966 - 67, pp. 351-352) 

• . Debat~ nt the Univ ·t f M 
dea Etudhints d Q l!b ersi Y O ontreal, aponsored by the Union GCnt!ra1e 
Formula e u ec, on the Fulton-Favreau Formula. Supporting the 
mcnt M ;ere_ ~"":0 of the strongest ministers of the provincinl Liberal govern­
Mini;t~r· of;~: lc~csque, A!iniatc r of Na.tuool Re.,o_urccs, 11nd. M. Pie_rre Lnpo~, 

. n cipal Affairs and of Cultural Affairs, both with a wide followin,: 
amongst rndtcal and nationalist opinion because of their demands for 11associatc 

-lltotehood" "special tat " d M be' ' s us , an c aitres chez nous• !or Quebtt, ~(. LeYCM1uc 
mg • particularly powerful leader of left wing opinion. They supported the 

government's position by arguing that the situation was essentia1ly unchnngcd, 
111 what had been custom was tu become law. Wha.tever could have been obtained 
by negotiation before the Formufa could be obtained under it. )l. Levesque 
thought that opposition to the Formula now in order to obtain associate 
statehood would be to fight the wrong battle in the wrong place at the wrong 

time; that the lei:al tat wu like all lepl texts, a reflection of the put: 
and w.na neither lOSs nor l'Dln; that no &'r••t power, let alone Ottawa which 
waa not one. could rc1i1t aelf-<leterminDtion i that Qucbec'a 1tatua would be 
ren~20tiatcd in a maaaive 1tep; but that a formula which would lf\l&rantft 
what Quebec did not already have would be unobtainable Immediately and to 
inai&t on it would provoke tot.al confrontation. M. Laporte 1ugireated that tht 
Formula would ahelter Quebec from a coup, which, he 1aid, Ottawa had ahoW'll 
in 1949 It could undortake, and might airain. In any cue agreement with on•'• 
ncithbour1 waa alwnys necessary, othcrwiac, whatever the amendment procedurt. 
the outcome would be the ,ame. Professor Jacques-Yvan Morin, of the University 
of Montreal law Faculty, a leader of nationallat intellectual opinion, attacked 
the Formula aa a yoke, and Mesara. U:vcsque and Laporte u defender. of 
asaocio.te statehood who had become advocates of a formula deaienod to prevent 
it. Moreover, a. 132 of the B.N.A. Act, rnpecting- treaty implementation, could 
be amended without Quebec's consent, under the formula. Th, Formula waa Hk• 
a woman with complicated undcrgarmenta - which he proceeded to expose 
[eoe Article below: I,., de11oiu d, la Formulo]. Tbo opinion of th1 atudent 
audience, which the pre311 1uggl!3ted bad come into th, hall in bis favor, ireneral!7 
1 upportod M. Morin, and even apparently ahowed aomo ho.tilit7 to th1 119nerall7• 
popular M. Uvuque. See ttJ)ON in L• D,voir, lllarch 20, 11166; lA Pr•-• 
March lP, 11166; Le Q1U1rti1r Latia, March 25, 1966, 
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