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Mr. Pitfield and is based on the points he set out. 
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REFERENDUM PROVISION 

Purpose 

This paper sets out a rationale for a 
refer~ndu~ mechanism as an essential tie-breaker on 
constitutional matters. 

Background 

Section 42 of the joint resolution, as drafted, 
has opened up two fundamental debates. 

One is on the nature of the country, the two 
views problem revisited. 

The second is on the nature of people and their 
appropriate relationship to the state in a democratic society, 
Hamilton versus Jefferson revisited. 

The first is the eternal debate of Canadian 
federalism, the second is one that has not really been joined 
in terms of the fundamentals of the country. 

To illustrate this last point, in the year of 
Confederation, the great English constitutional debate 
revolved around the Reform Act of the Disraeli government. 
In greatly expanding the franchise, the question was whether 
the people could be trusted with the ~eople's business. 
Bagehot concluded that, by and large, they could not. 

Disraeli, a Conservative disagreed. He argued 
in Vivian Grey "that all power is a trust; that we are 
accountable for its exercise; that from the people, all springs 
and all must exist." 

Our great debate of that year was, of course, the 
relations among governments in the Canada being brought into 
being during the prime ministry of another Conservative, 
John A. Macdonald. 

Sir John A. was sharply criticized by the Dorion 
Brothers in the Confederation Debates. It was not on the 
basis that he trusted people too little or too much. Rather, 
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he was criticized by Eric Dorion b 11 . 
and power in the federal governm~nteca~~e. all is strength 
insignificance and annihilation in {ha 1 is weakness, 
~nd lmtoine-Aime Dorion declared it e~idocal"gover1:me1:t.11 
intende~ eventually to form a legisl t' ent _that it is 
province·s. II a i ve union of all the 

unitary 
in line 
First 

If one changes the words legislative union to 
s~ate, one h~s-~rought the Dorion Brothers fully 
with th~_po~ition of Premier Lyon at the last 
nisters Con erenc~ and si.--n-c·e-.--

The argument over the federal/provincial relation­
ship has returned to its origins. 

having at 
a central 
the place 

The o~~er ~rgument, the one the English were 
~onfeueration, is on~ we.have never really had as 
issue of political life, that is the argument over 
of the people. Can they be trusted? 

. Canadians have some sensitivity to the issues 
involved -- because of the literature of English politics that 
forms a critical asµect of our culture but also because of the 
huge effects of American debates around the same issues. The 
Americans, however, evolved from the idea of popular sovereignty, 
not toward it as the English have done and as we are trying to do. 

As well, the strong and clear lines of the federal 
strategy through the summer, with its insistence on dividing 
people issues from power issues, has served to separate out 
the two arguments and place the people issues in greater 
prominence. 

At the same time, this has not been in past a central 
Canadian argument, when compared to the federal/provincial 
relationship. And because most of our previous efforts to cement 
the place of the people into the constitution have been 
intertwined with power questions, the blurring of the two 
is likely to continue. 

There are some Canadians who are genuinely· fearful 
of changing what we have. 'lhat is, they have grown 
accustomed to protecting themselves, when they have felt the 
need of protection, through the devic~ of b~lance. As~ 
general thing, although it is more evident in some provinces 
than others they do not want either level of government to 
be too stro~g beca'tfse'that destroys protective balanc~. 

:.:_.:.:.:::::..::.:_..:..:::..:..::....----___;;,-------
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• They h~ve not been accustomed to turn to the courts, 
despite the American example, because without a charter 
establishing the paramountcy of rights the essential court 
defence.rests in the ~ivis~on of powers, in the concept of 
ultra ~~.res. Ul,t.ra v, res is not a concept that inspires. 
It basically says that this level of gaveroroeot cannot do 
this to ou because the· other one can but probabl will not 
because of this ruling. 

So the government's position is one Canadians have 
some sensitivity to but not a great deal of experience with. 
The lack of experience with the concepts and the instruments 
of popular sovereignty may compound to a degree the govern­
ment's task. If people come to believe that they have 
to give up one protection they know -- federal/provincial 
balance -- to get one they do not, the ultimate power of 
decision, they may choose the bird in the hand. 

In fact, the joint resolution would add~ot 
subtract, from the position and the protections of the 
people. Whether people continue to believe that is the 
operative concern. 

Parliamentary arguments 

Against this background, the parliamentary struggle 
around Section 42 has involved the effort of each side to 
gain control over the argument. 

The government's preferred position is that the 
issue be argued on the ground that it seeks in the constitu­
tion the capacity for a future government to go to the people 
because the people are sovereign. 

Opponents would prefer the argument to be cast in 
the terms that this government wants to go around the 
provinces and thus to destroy them (the Dorion Brothers 
argument). 

On the outcome of this struggle for control of the 
argument a great deal may turn. 

If the government can establish with the . 

I 
public that the essential question is whether the ?ubJ 7c 
should decide when governments cannot, the ground is likely 
to be solid. The government can argue the people can be 
trusted while opponents must either argue the people cannot 
be trusted because of the danger of "fever" or evade . 
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_r~, on the_other hand, the question established 
as the critical one in the public's mind is whether the 
government should have ~he power to ignore the provinces 
and/or destroy the provinces, the argument may well b 
lost. e 

In brief, it is preferable for the government to 
argue for the 9eople than to argue against the provinces. 

It is better still, however, to be arguing for 
both the people and the provinces. 

There is some problem with the drafting of 
Section 42 in this regard. While it suggests a preference 
for ....:,~nsulting the provinces prior to a refe:c.endnm, it does 
not ~stablish a requirement. Herein lies the opening that 
opponent~ are exploiting in the Opposition, the press and 
the provinces. 

This particular drafting has had some effect, as 
well, on the legitimacy of Section 42 -- particularly when 
it is compared to Section 41 where little fire has been 
concentrated. 

The reason perhaps is that Section 41 seems to 
impose nothing except the opportunity for the provinces to 
agree on their own amending formula and put it to the people, 
too. Section 42 holds out the possjb~lity (if one assumes 
people blindly vote as told) of the government imposing 
sornethin • • • ut even ask1rrg- them and this 

society accustomed to 

The question at this point would not seem to be 
whether to introduce amendments. Rather it would seem to 
be how to concentrate the government's effort to argue for 
the people rather than against the provinces, without 
locking the government too closely to precise words. The 
principle -- the one set out by Disraeli that "from the 
people all springs and all must exist" -- is the all. 

Getting to the principle in the context of Section 
42 requires first that the gov~rnment establish that a dead­
lock mechanism is necessary. I his can be established then 
the argument can turn on the nature of the tie-breaker and 
how sovereignty, like the word democracy itself, rests in 
the people. 
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The need for a deadlock mechanism 

The rationale for a future . 
a~le, should governments fail to a r national government being 
~ional change, to break the d dl gkee on essential constitu-
in past performance. ea oc rests primarily 

That is, future 
governments have failed. governments can fail because past 

This was set out • th • • . 
address, in his opening ink e Prime ~inist~r's television 
Conference and o remar s ~o the First Ministers' 

n numerous occasions before that. 

I b • • and 
1 

. t. r:i rief' th e evident paralysis which justifies 
egi imizes the present initiative justifies future 

governments being p 'd d • • • 
h 

rovi e with a similar device to be used 
w en all else fails. 

. But there is a closer linkage. The government by 
turning to Parliament. is in fact using the tie breaker ~hat 
has~always been built into the constitution, the final appeal 
to Westminster 

The government's hope is that this will break the 
paral~sis_and produce a workable means of amending the 
constitution through agreement in future between the national 
and the provincial governments. 

But doing so is destroying the last resort that now 
exists. Once Canadians can amend their own constitution 
Westminster can no loner do so. Something must replace' it. 
To spor s metaphor, if the in game o -.or Series 
is tied in the ninth, we need an umpire to decide if the last 
pitch is a ball or strike. Neither batter, nor pitcher, will take 
the other's word . 

Apart from that, to leave future prime ministers 
and premi~rs without a final way bf breaking a deadlock is 
to trust totally to the perfection of the present resolution 
and tot y of frrnrre--political leaders. 

Constitutions are seldom perfectly suited, however, 
even to the time in which they are put together. They are 
the best that can be done and, if they are well done, they 
place in the hands of other leaders in other times a . 
reasonable degree of flexibility, and a reasonable capacity 
to adapt what is set out to the needs of their time. 

And future leaders, to paraphrase Laurier, may 
have immortal souls but their means are likely to be as 
limited by human nature as the means of a half century of 
Prime Ministers and Premiers. 
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perfectionBu~hev~n assuming constitutional and human 
and must r' e. 1.~ereS t s that· dif fereut premi-e-rs-r:.e·nesent econc . 1: 
not be reco~cilabl ~a-e+~ffer and may, in the end, 

----•--= e n~9ot1.at1.on. 

lift th·.. To deny future leaders what now exists a way to 
emselves fro 1 • • , a high m para yz1.ng d1.sagreement by appeal to 

more t~r a~ th0 rity, may be only to condemn them to repeat 

1 
an alf a century of frustrating history and to 

eave them even f • th _ewer means than now ex1.st to accommodate 
e country and 1.ts constitution to their times. 

d'ff Finally, in a parliamentary system irreconcilable 
1 erences can usually be dealt with by a genera) election 

and a ~t deal of En lish • r.l.a.l o.l..u±.i.Gn has 
ta~en place through this means. But Great Britain is a 
un1.tary state and Canada is a parliamentary federation. 

In a federation a national party can receive a 
mandate for a particular kind of chan e and the same voters 
can _give a_ ov1.n 1.a art a mandate for another. This, of 
course, is what has happened in the prov1.nce o Quebec and 
it happens in other provinces. On most issues this simply 
means that each government can act to the limit of its powers 
as set out in the constitution, the basic rules of the game. 

But when the issue is the rules themselves, the 
constitution, one government cannot impose rules and expect 
the others to accept them. It can only appeal to an 
authority accepted by all, as the oovernment is doinq in this 
case by seeking to go to Westminster. When Westminster 
is gone, where will this authority rest? 

The nature of the deadlock mechanism 

Here is where the two views of Canada problem is 

revisited. 

The yiew of some of the provinces, as set out at 
the First Ministers' Conference, 1.s that, 1.n the case of 
federar-rgyi C~i..al dea oc,' l.S the prqvj ncial 
governments. If they agree, the government must. 
-------
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The ~ogic of this is not one-country 1 . 
10-country logic. That is, the ro • • ogic, but 
repre~ent the people of the r ~ v1.ncial governments 
nation an Ene province ar . ovinces. erioa:--when th 

. 1 b e in conflict th e 
pre:7ai . ecause the people Qf ..tb . ' e province must 
their will that it prevail. - e_P-rovince have exer~sed 

th 
The logic, too, is that when 

agree ere can be no agreement provinces cannot 
necessar k~~,-~r;,;~1,;--;:::-:;:::-:::-:=::-:._:._:..:.:.:=:,:...::.· But agreement i's not 

uen eacn province is sovereign. 

not involv!h: only problem with the logic is that it a 
country, only provinces. oes 

the unit The pla~e of the people in such logic flows from 

1 
ary, parliamentary concept that underpins it The 

comp_et~ sovereignty of the people is manifest at a· 
prhovincial election. When people vote, they automatically 
c oose province over nation. 

The most.extreme expression of this reasoning has 
come from the premiers at the country's extremities --
Mr. ~eckford with his "agent of the provinces" theory and 
M~. Bennett, with his argument, vis-a-vis the joint resolu­
tion, that "I guess we would mount a line of defence.,the 
same any country would if forced by ao , otnide~ not 
have' the same hil y___ as the country." 

r-
The opposite of this argument would be that the 

sovereignty of the people could only be expressed in a 
federal election. If the federal government were taking 
this position -- that is, the position that Canada is a 
unitary parliamentary state like Britain -- it would not be 
necessary to have a deadlock mechanism, only a federal 

election. 

It is the fact that we have a federal system, in 
which the soweignty of the people can be expressed at 
both federal and prov LQG i a 1 elections, tlia t :tor"C'e--s govern-
ment inevitably baEk_tQ the peopfe-in ~eeking some way to 
leave future governments a last resort. 

If the mechanism to break deadlock is no longer at 
Westminster, if it cannot be with one level of government or 
another in a federal state, if it cannot be the courts because 
that cannot make but only interpret the constitution, there is 

no other place. 
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In Canada the 1 . ' peep e express thei • 
two ways. A national government . r sovereignty in 
for their national concerns A is ~cc~untable to the people 
accountable to the people f;r hp~ovinci~l 9overnment is 

t eir provincial concerns . 

. When the two ex • • 
rules aft'ecting eac , neii~=~sions confl~ct S.!2 the basic 
_o reso v t e conflict. Onl has been given tne authority 
is out of the picture. Y th e people can, once Westminster 

This is wh th they be trusted? 0 ere e two views of people come in. ~ 
c • rare they, as Bagehot argued after 
Disraeli expand d th f e e ranchise to working people, capable 
only of judging between men of ideas, not between the ideas 
themselves . 

. _Are they, in the current language, too susceptible 
to_pql_itical fever, to manipulation? where one stands on 
this often turns on where one sits. Our most recent 
experience with a referendum was in Quebec. From the federal 
perspective, it seems eminently clear that the judgment of 
Quebecers was sound. Mr. Levesque took the view, initially 
at least, that federal propaganda had manipulated the 
result. 

It is very difficult to attack the manipulator 
without demeaning the manloulatee and he has not been on 
this tack recently. Rather he is claiming the people of 
Quebec have been betrayed by the Joint Resolution. 

In the end, however, it comes down to a matter of 
philosophy and belief. The joint resolution implicitly_places 
its-:faith in the people to do the sensible thing, whatever 
a government of the future might wish to do. 

If one does not believe the people can be trusted 
then one is left only with a belief in government, that those 
who are elected are somehow more capable of knowing the 
people's interests than the people. 

That is an ancient line of political thought. It 
was Bagehot's line. But Bagehot did not live in a federal 

state. 
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. Nor did he live in a st . 
century in which educatio d ate.approaching the 21st 

1 - nan experience d h p~mme ing of unexpected chan h an t e constant 
high sophistication but 1 ge a~e produced a people of 
authority. a so considerable skepticism to all 

_In its essence, this is what Section 42 does and 
as such its pri • 1 • h • - ' ~ ~ci~ e is t e cornerstone of the joint 
~es?lution. It is in Section 41, in which the i;ue would 
. ecide the process Sy-wl!ich the consti ution would be amended 
in future. It is i12.._the charter, which arms peopk to 
prote'?t t~emselves. It is in the act of bringing the 
constitution to Canada. 

If one says that the people should not decide where 
all else has failed then one must deny that the people are in 
fact sovereign, deny Disraeli's words, that "all power is a 
trust" and accept that, in Canada, constitutions are only for 
governments. One must accept, finally, the proposition that 
the people, incapable of knowing their own interest, are 
nonetheless capable of electing perfect politicians. 

The section 42 mechanism 

There are a number of protections inherent in 
Section 42 as it is drafted. 

One is that a government that wished to conduct a 
referendum would have to pass both the Commons and the 
Senate. The Senate, in this regard, would have its primary 
role as representing the regional/provincial interest. 

(For the same reason, Section 44 allows the Senate 
to be bypassed if it does not act within 90 days of a House 
resolution in recognition of the fact that the provinces are 
fully recognized as representing provincial interests and so 
as to prevent-i-flactioA by thP- Senate thwarting an agre~ment 
made by the Victoria (or other) amending formula • 
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(If, as a result of futur .. 
as a result of the amending formul e ~~gotiation made possible 
strengthened in terms of its ~, e Senate should be 
provincial interests then itcapa~ity to represent regional/ 
case of a Section 42,referend~m~f e would be augmented in the 

two kinds ;~e s~co~d level of protection lies in the fact that 
. maJority would be required to pass a constitu-

tional amendment according to Section 42. 

_One is a national majority. The second is a 
~ajority in each of the regions according to the amendment 

orm~la. Under the Victoria formula, for example, two 
prov~nces of t~e West containing at least SO per cent of the 
~est s population would have to vote in favor of any change 
in the status of the West's resources before there could be 
any change -- even if the rest of the country was unanimous. 

By the 1976 census, the Victoria formula would 
require the agreement-of B.C. plus either Alberta, Saskatchewan 
or Manitoba. If B.C. aid no agree, it would take a majority 
in the three other provinces to win a referendum under 
Section 42. 

The final level of protection to the provinces lies 
in their claim to speak for provincial populations. 

I 
If that is truly the case, provincial governments 

need not be concerned that the views of the people of their 
provinces differ from what t ey sai . - they are 
concerned that the views of the people differ from the view 
they have set out, perhaps it is their claim that bears 
questioning. 

In any case, the degree of protection the premiers 
perceive at this level turns on how they view the people, as 
Disraeli did, on as Bagehot did. Do they trust the people 
to decide what is ultimately the interest of the people as 
both provincial residents and Canadians? Or do they not? 

ablett 




