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SECRET 

March 5th, 1979. 

MEMORANDUM FOR THE PRIME MINISTER: 

The program to achieve constitutional reform: 
questions relating to the Quebec referendum 

I. The program 

In the course of our discussion on 
February 26th, you outlined modifications that you 
thought should be made in the plan and timetable 
I had sent you with my memorandum of February 19th. 
I have revised them along the lines you suggested 
- ·see the attached "Annex". The main changes 
from the February 19th version are: 

"A. The elements of "the program" 

This removes a "successor Bill" from 
the immediation post-election place it had 
originally and proposes that it should come 
either in 1980 or 1981 - after action on the 
Joint Address and "patriation" and after 
further federal-provincial meetings to get 
agreement on the Senate, the Supreme Court, etc. 

The "basis of patriation" (No.3) would 
end up with a "last resort" amending procedure 
based on (but not identical with) Mr.Lang's 
proposal. This "last resort" would, I think, 
be more defensible than ending up with the 
"Toronto consensus", which bothered you. The 
plan here would combine unanimous consent (which 
preserves the full provincial role) with a 
referendum (which puts the final word with the 
people) if the provinces cannot agree or if all 
the provinces do agree on something and Parliament 
does not. Mr.Lang's formula would not have 
"worked both ways" - against Parliament as well 
as against a province. I think we would have 
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grea~ difficulty with any proposal that a 
province could be over-ridden by a referendum but 
Parliament could not. 

Jim Hurley has suggested to me that 
an alternative to the "four steps" in the "basis 
of 'patriation'" would be to have three steps. 
(a) and (b) would remain as they are. (c) 
would be one or more referenda in which the 
people would be asked to vote on all formulae for 
amendment that emerged as possibilities from 
the discussions with the Premiers under (b). 
Any that did not get, say, 25% support in the 
first referendum would be dropped. In a second 
referendum, the formula with the least votes would 
be dropped. By the end of a second or a third 
referendum, there would be a clear decision in 
favour of some formula and the people would have 
selected i~ This would be comparable to 
the referenda on the future of Newfoundland 
in 1948, which started with three proposals 
and ended up, after two referenda, with a cl€ar 
decision for union with Canada. 

Jim's idea is worth considering. 
The main problem about it would be the complica­
tion introduced by requiring, in the referendum 
or referenda, both an overall majority and a 
majority in each of the four regions (as the 
proposal in (c) suggests). I think the 
regional majority is fundamental and should not 
be dropped. Without it, the whole process 
would be open to serious attack in Quebec, the 
Atlantic provinces and even in the west. I 
do not see how one could combine a process of 
elimination in several referenda with a regional 
majority basis without grave risk of having 
no clear result in the end. I am, therefore, 
in favour of the "four steps" as proposed. 

"B. A sequence and possible timetable" 

This timetable reflects the change 
referred to above - action on the Joint Address 
as soon as possible after the election and 
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postponement of the "successor Bill". The 
whole process is tightened up - from "E + 48 
months" to "E + 42 months". A program to be 
accomplished over 3 to 3-1/2 years is undoubtedly 
better in presentational terms than one to be 
accomplished over 3-1/2 to 4 years. 

The timetable is exceedingly tight 
in the six months after the election. If the 
result of the election is a minority situation, 
with the need to have a vote of confidence 
in Parliament, there would be 30 days or so 
before you could send out an invitation to the 
Premiers to a conference. I do not see how 
you could possibly do it if you.were in a minority 
position and had not yet got a vote of confidence. 
It might be difficult to get all ten Premiers 
to a meeting in less than 4 to 6 weeks from the 
time you propose a conference - possibly more. 
These possible complications raise the question 
whether you might want to think of the very unusual 
step of writing to the Premiers after dissolution 
but before the election. 

As I see it, there is no reason why 
you could not write during, say, two to four 
weeks after dissolution to say that you feel that 
the work on constitutional revision should be 
resumed just as soon as possible after the 
election. Because the matter is of such 
importance for the unity of the country in the 
present circumstances, you were taking the unusual 
step of communicating with them to say that, 
if you are returned to power by the electorate, 
you would hope to see the Third Constitutional 
Conference meet about a month after the election. 
You could suggest alternative dates around 
that time and see if agreement could be reached. 
Some of the Premiers might decline to commit 
themselves; some might attack the action as a 
political ploy, but it would at least emphasize 
your desire for early action and it would also 
make it possible to suggest some very tight dates 
for a meeting once the situation is clear after 
the election. 
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If there is any further work you 
would like to have done on the program and 
possible timetable, pleas_e let me know. 

II. Questions relating to the Quebec referendum 

You raised some questions about 
certain parts of my memorandum of February 23rd on 
"sovereignty-association" and related matters: 

(a} The "right of self-determination" 

You were not sure that the UN doctrine 
about self-determination is "ambiguous" (as I had 
suggested) in its applicability to sovereign states 
You thought it had been clarified so that it 
definitely is not applicable within such a state. 
I asked Jim Hurley to go into the matter. His 
memorandum to me of March 2nd, with attachments, 
is herewith. I have also examined an analysis 
of "Legal Aspects of Quebec's -Claim for Independence" 
in "Must Canada Fail", published by the Institute 
of Intergovernmental Relations at Queen's 
University in June, 1977. 

It would appear that the position 
is not without some ambiguity, but that the 
presumption would be pretty strong against the 
application of the "right of self-determination" 
in a way that would result in "the partial or total 
disruption of the national unity and the territorial 
integrity of a country". (See the "Declaration" of 
December 12, 1960) That position is reinforced 
by Resolution 2625 (xxv) of October 14th, 1970, 
which says that the right is not to be construed 
as authorizing action "which would dismember or 
impair, totally or in part, the territorial integrity 
or political unity of sovereign or independent 
states". (See the memorandum by Fred Jordan of 
April 4th, 1977) The Helsinki Declaration of 
1975, which Canada signed, refers to the right 
of "peoples" to self-determination and says that 
the signatories would respect the "right to self­
determination, acting at all times in conformity with 
the purposes and principles of the Charter of the 
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United Nations and with relevant norms of 
international law, including those relating to 
territorial integrity of states". The 
summary of the authors in "Must Canada Fail" 
is: 

"In general, international law suggests 
that in colonial situations self-determination 
usually prevails. Non-colonial situations 
are more ambiguous, but the presumption 
usually lies with the maintenance of integrity." 

The Pepin-Robarts report suggests, 
probably rightly, that the most important question 
and, in the end, the final determinant, is not likely 
to be the legal position but more important realities 
of each situation. The position at international 
law could, however, become very important if the 
native peoples of Quebec in the northern part of 
the province and non-francophone people in other 
clearly identifiable areas conti1guous to Canada 
voted strongly against separation

1
while an over-all 

majority in Quebec voted for it. 

(b) The possible problem of dissident peoples in "contiguous"areas 

If the above situation were to emerge, 
the position Mr. Levesque has taken is that it would 
be irrelevant. He has said that Quebec would not 
recognize self-determination in areas within the 
province. I think, however, that Mr.Levesque has 
not analyzed the potential problem very clearly. 

If Quebec voted for independence in 
a clear and honest referendum, and if the northern 
one-third of the province voted against it in an 
equally clear fashion, the government of Quebec 
would presumably approach Ottawa to negotiate 
independence for Quebec. The Inuit, Indian and 
other people in the northern part of Quebec would almost 
certainly send delegations to Ottawa demanding that 
their part of Quebec remain part of Canada. They 
would argue that they are distinctive peoples, that 
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they have as much right to self-determination 
as the French-speaking people of southern Quebec· 
that their land was added to Quebec in 1912 by ' 
t~e federal government without consulting them and, 
finally, that the constitution of Canada imposes 
special and direct responsibility on the federal 
government to protect them and their rights. 
It would be virtually impossible for any government 
of Canada to accept the proposition that their 
wishes should be ignored. 

If the federal government thought 
that the other provinces had to be consulted 
about a constitutional amendment to give independence 
to Quebec, they would almost certainly feel that 
the views of the northern Indians and Inuit could 
not be ignored. If, on the other hand, the 
government accepted the proposition and put it to 
Parliament in a Joint Address, either without 
consulting the provinces or over objections 
from some or all of them, it is hard to believe 
that Parliament would approve such a proposal. 
I do not for a moment believe that such an Address 
could pass. 

The most likely scenario is that a 
federal government would accept a clear "self­
detennination" decision by Quebec but only on the 
basis that "self detennination" were equally 
accorded to the peoples of northern Quebec. If 
Quebec refused to accept that basis and sought to 
appeal to the UN, or to some other forum, to 
get support for its "right to self-determination", 
it would be arguing that the right at international 
law applied to it, against the sovereign state 
of Canada, but that it did not apply to equally 
identifiable and "different" peoples against 
the non-sovereign state of Quebec. The 
improbability of being able to succeed with such 
a proposition is apparent. Quebec would appear 
to be in the role of arguing against the right of 
self-determination for precisely the kind of peoples 
for whom the UN and the "Third World" majority are 
most likely to feel the right was designed. 
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In short, if one thinks the matter 
through, the position at international ;law __ could 
become important and it seems likely that it 
would operate in exactly the reverse direction 
to what Premier Levesque appears to believe. 

(c) The requirements for according independence 

In our discussion on February 26th, 
you spoke of Mr. R.M. Fowler's letter to you in 
which he argues that a federal government could 
not negotiate for an economic association before 
sovereignty for Quebec has been established. 
The preparation of a reply to him (which will be sent 
to you shortly) has led to a closer look at what would 
be required for a constitutional amendment to accord 
independence to Quebec. 

It is quite clear that the necessary 
constitutional amendment could not be effected 
by Parliament under Section 91(1). The only 
question is whether it would be constitutionally 
necessary for a federal government to consult the 
provinces before submitting a Joint Address to 
Parliament to seek an amendment by the British 
Parliament. The conclusion of the constitutional 
experts in "Must Canada Fail" is that consultation 
with the provinces would not be necessary in a 
strict, constitutional sense. They say, however, 
that "our conclusions about what the constitution 
requires are based on inferences not yet crystallized 
in law". They also say the "expectations" 
of the community might be different from what the 
strict requirements of the law would appear to be. 

As a matter of strict law, it may be 
that the correct position is that an amendment to grant 
independence to Quebec (or to a part of present Quebec) 
could be on the basis of a Joint Address proposed 
by a federal government, after negotiation with 
Quebec about the terms, and without formal consultation 
or, possibly, any consultation with the provinces. 
However, we have seen in our experience with Bill C-60 
that what "strict law" requires may not be the 
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determining factor if "the expectations of the 
community" are different. It is hard to believe 
that the three Maritime provinces would think that 
an amendment that cut off their over-land connection 
with the rest of Canada did not profoundly affect 
them as provinces. Newfoundland, with the latent 
problems of the Labrador boundary, the trans-Quebec 
movement of Labrador iron ore to tide-water and the 
long-term sale of hydro-electric power to Quebec, 
would feel even more affected as a province by 
independence for Quebec and the terms on which it 
would be granted. Ontario would have great worries 
about the use of the St.Lawrence Seaway, charges 
for its use and related matters. So would the 
Prairie provinces with their great movements of 
wheat to export. It is very had to believe that 
they would not all feel that a constitutional 
amendment to give independence to Quebec would 
affect them so directly that the terms of the 
agreement or "treaty" on which independence was 
based would have to be discussed with and possibly 
approved by them. 

The fact that there is some doubt 
as to the strict legal requirements may explain, in 
part, why the PQ government is so opposed to 
"patriation" of the constitution. If that is 
effected with any of the amending formulae that 
have been discussed - unanimous consent, Victoria 
formula, Toronto consensus, etc. - it is perfectly 
clear that an amendment to give independence to 
Quebec would come under the "general" formula. 
It would require the consent of all, or of 6, or 
of 7 of the provinces as the case may be. In short, 
as things now stand, there is~ chance that 
independence could be negotiated between a 
federal government and the government of Quebec, and 
then made legal and final through action at 
Westminster, without the other provinces being 
formally involved. If the BNA Act is "patriated" 
with an amending formula (other than one that 
made specific provision for an amendment to give 
independence to a province) the possibility of 
constitutional action on the basis of bilateral 
federal-Quebec negotiation would be removed. As 
indicated above, I do not myself think that the 
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possibility really exists now - but the PQ 
government may think it does. 

The extent of negotiations prior to according independence 

In my memorandum of February 28th, 
arising out of some comments by Mr.Reid, I drew 
a clear distinction between "independence", which 
would have to come first, and "economic association", 
which would have to be negotiated after independence 
between sovereign states. Mr.Hurley has pointed 
out to me that the negotiation of independence 
would involve agreement on a great many things 
- transportation, pipelines, transitional arrange­
ments concerning industries and corporations, etc.­
that would be closely related to some of the aspects 
of an economic association. He is undoubtedly 
right in this. I do not think, however, that it 
invalidates the basic point that the problems that 
necessarily relate to and arise out of independence 
are different from those that would be involved in 
a broader economic association. What it does 
mean is that the negotiations for independence 
might raise a lot of questions that would have to 
be settled but which would conceivably be subject 
to subsequent modification depending on whether 
an economic association were agreed to at a 
later date or not. 

(e) Tactical considerations prior to the Quebec referendum 

Thus far, the way the government of 
Quebec and the PQ as a party have presented and talked 
of the question for the referendum and the process 
leading to "sovereignty-association" have been 
confusing and misleading. How much of this is 
deliberate it is hard to say. The points that are 
either confused or else p_l.ai.nly wrong would include: 

(i) The. idea that "sovereignty" is somehow 
different from complete independence; 

(ii) The proposition that "sovereignty" and 
"association" can be negotiated or 
secured as a single package; 
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( iii') h ! e ~roposition_that, because of (ii), 
it will be possible to carry negotiations 
through to see all the terms of 
"sovereignty-association"; decide 
whether they are attractive or not; 
and, if not, then for Quebec simply to 
decide to carry on as a province; 

(iv) The idea that "sovereignty-association" 
is different from "separation" and that, 
if accomplished, it would not break up 
"Canada" as it now exists; 

(v) The proposition that there is a clear and 
undoubted right, morally and in interna­
tional law, of "self-determination for 
Quebec"; 

(vi) The idea that Quebec, alone and with no 
dispute, can impose a decision that it 
will not recognize any right to self­
determination for any peoples within 
areas that are now part of Quebec; 

(vii) The impression that the Premiers of 
at least six provinces, who have said 
that in their judgrnent an economic 
association after independence is not 
a realistic possibility, are not 
serious and are simply bluffing. 

All of these misconceptions are 
potentially extremely dangerous. If they go without 
effective challenge, they can lead to a referendum 
question and possibly to a referendum result that 
would be based on a completely wrong impression 
in the mind of the Quebec voter about the possible 
consequences of voting "yes". The immediate 
question is which of them should be challenged in 
the course of the federal election campaign and 
which should be left for discussion on a provincial 
basis in Quebec as the pre-referendum and referendum 
debates develop. It would seem to me that 
numbers (i) - (iv) above could all properly be 
challenged in the federal election. They all have 
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to do with the relationship of Quebec to the 
rest of Canada and they would all involve the 
federal government. Item (vii) has been under 
debate for some time. It would probably be best 
not to get involved in items (v) and (vi) since 
the issues they involve are so highly emotional and 
since the explanation of the reasons why the pro­
positions are not correct is quite complex. 
Altogether,it seems to me that the first priority 
is to force the PQ government to present the issues 
squarely and honestly with frank and realistic questions 
in the referendum. If they do that, the likelihood 
is much reduced that one will ever have to face 
the nasty problems involved in items (v) and (vi). 

0ttalal .._, .. 
er....,,..._, 

I. G. ROIERTSON 

R.G.R. 

PS: Since writing this memorandum, I have 
seen William Johnson's column in the Globe and 
Mail this morning. A copy is attached. 
What it has to say about the Scottish and 
Welsh referenda is interesting. It is all 
relevant to the need for clear questions and 
clear "ground rules" in a referendum of such 
importance. 

I I 
I\ I 
'I 1. 

... 



SECRET 

March 5th, 1979. 

ANNEX 

Possible program and sequence on the constitution 

A. The. elements of the program 

1. A third conference with the provinces - 1979 

- To try to get agreement on the "first list" items 

- To seek a substantial consensus on "patriation" 
forthwith 

- To start work on the "second list" 

2. Submission of a Joint Address - 1979 

- To include all changes in the distribution of 
powers agreed on unanimously 

- To include a Bill of Rights binding on the federal 
government and agreeing provinces, with 
provision for amendment only by the amending 
procedure 

- To include a request for "patriation" of the 
constitution 

3. The basis. of "patriation" 

The British legislation would provide the 
necessary legal basis for: 

(a) Amendment of the constitution with the 
unanimous consent of the provinces 

(b) Amendment by any other process that may be 
agreed upon with unanimous consent during two 
years from the proclamation of "patriation" 

(c) Amendment by any process that may be 
presented in a referendum held by the federal 
government and approved by the majority 
of the people of Canada and a majority 
of the people in each of four regions 

.. 
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~f Canada under legislation to be 
introduced not less than two years 
from the proclamation of "patriation" 

(d) Failing approval of a new procedure for 
amendment under (b) or (c) within three 
years from the proclamation of "patriation", 
amendment of the constitution to continue 
to be on the basis of unanimous consent 
but with provision for an alternative 
procedure on the basis of a national 
referendum (as in (c)) in any case in 
which one of the elements for agreement 
is lacking (i.e. approval of Parliament 
or of one province) 

4. Further constitutional conferences 1979 to 1982 

- To proceed, along with work by the Continuing 
Committee of Ministers, to try to get 
agreement on 

- the "second list" of items 
- other items of change 
- an amending formula to replace "unanimous 

consent" in the two years following 
the proclamation of "patriation" 

5. Submission of a "successor Bill" - 1980 or 1981 

- To include any part of a Charter of Rights not 
fully covered by the Joint Address under No.2 

- To include proposals on the Senate, if 
agreement has been reached with the provinces or 
failing such agreement if the Supreme Court 
decision has been favourable; on the Supreme 
Court and on any other elements of Bill C-60 
as revised 

6. Referendum on the amending formula, 1982 

- If unanimous agreement on a formula has not been 
achieved during the constitutional 
conferences 

7. 1982-1983 - further discussions with the provinces 

I ., 
! I 

.. 



- 3 -

B. A sequence and possible timetable 

Starting from the date of the election (E) 
a possible, although very tight, sequence and timetable 
might be: 

E + 1 month 

E + 6 weeks -

E + 2 months 

E + 5 ·months -

E + 6 months -

E + 6 - 12 
months -

E + 12 months -

Third constitutional conference. 

This would not allow time for a 
confidence vote in Parliament if needed 
for the establishment of the government. 
If the election produced a minority 
situation, a month would probably have to 
be added fo.r Parliament to meet and vote 
confidence. 

Report to House of Commons; introduction of 
a Joint Address. 

Passage of Joint Address. 

Passage of "patriation" legislation by the 
British Parliament. 

This will depend on the situation in 
Britain, where there will also be an election 
in 1979. That election, plus requirements 
of the timetable of the British Parliament, 
could cause problems. 

Proclamation in Canada of the "patriation" 
of the constitution and of any amendments 
to the distribution of powers included in it. 

Fourth constitutional conference.· 

Quebec referendum and conceivably a Quebec election. 
Everything else in the timetable would turn 
on the result of the referendum and, possibly, 
an election. 

Introduction of "successor bill" to include 
the Senate, Supreme Court and other elements 
of the Strayer bill. 



E + 12 - 24 
months -

E + 30 months -

E + 32 months -

E + 35 months 

·E + 42 months -

- 4 -

Further constitutional conferences. 
Amendments of the constitution on the 
basis of unanimous consent if any subjects 
receive that consent. 

Expiry of the two year period for agreement 
with the provinces on an amending 
formula. If no agreement, introduction 
in the House of Commons of legislation for 
a referendum on a formula. 

Passage of referendum legislation. 

Holding of the referendum. 

This assumes that more time will be 
required than for a general election, 
which may or may not be a valid assumption. 

If the referendum brings the required 
majority for an amending procedure, the 
process will be completed approximately three 
years after the election. The constitution 
could then be. amended, using the new procedure, 
to bring into effect any changes that had 
achieved. the necessary degree of consensus 
in the meetings of the constitutional 
conference - except for any that might have 
been implemented in the ·interim on the basis 
of "unanimous consent". 

If the referendum did not bring the 
required majorities, there would be another 
six months for further discussions with the 
provinces to try to achieve unanimous 
consent on an amending procedure. 
Failing that -

The"unanimous consent and referendum"formula 
would come into effect. 

The proposal would thus set an outer 
limit of three and a half years from the date of 
the election to achieve a formula other than unanimous 
consent ~or amendment of the constitution. 
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March 2, 1979 

MEMORA~UM FOR MR. R.G. RO~~~ 
THE UNITED NATIONS CHARTER 
AND "SELF-DETERMINATION" 

The Parti quebecois bases its claim to the 
right of self-determination on Chapter I, Article 1 
of the United Nations' Charter, a copy of which is 
attached. Questions have arisen as to whether the 
right applies to any people in any situation or only 
to people in specific (clearly colonial) circumstances. 
However, the meaning of. the Charter provisions respecting 
self-determination~ clarified in 1960. The United 

\Nations resolved that using the principle of self­
/determination to seek "the partial or total disruption 
1of the national unity and the territorial integrity 
1of a country is incompatible with the purposes and 
:principles of the Charter of the United Nations": 
Resolution 1514 (XV), Declaration on the granting of 
independence to colonial countries and peoples, 
December 14, 1960. A copy of the Resolution is attached. 

Attached also please find a copy of the paper 
prepared in Justice on Self-Determination and International 
Status by Dr. Fitzgerald and a newspaper review of an 
article by Mr. David Matas of Winnipeg which was published 
by the McGill Law Journal in 1975. 

James Ross Hurley 

Attachments 

f ' ! . 

I ... 



i 
i 

Charter of the Unz·ted JYations 

We the peoples of the United Nations 
determined 

t~ save succeeding generations from the scourge of war, which twice in our life­
time has Lrought untold sorrow to mankind, and 

to rPaffirm faith_ in fundamental human rights, in the di~ity and worth of the 
human person, m the equal rights of men and women and of natloru large and 
small, aud 

!o establish co_nditions under which justice and respect for the obligations aris­
mg from treaties and other sources of international law can be maintained, and 

to promote social progress and better standards of life in larger freedom, 

and for these ends 

to praC'lice tolerance and live together in peace with one another as good neigh­
hors, aud 

to unite our strength to maintain international peace and security, and 

to eusur<>, by the acceptance of principles and the institution of methods, that 
aimet1 force shall not be used, save in the common interest, and 

to employ intt-rnatioual machinery for the promotion of the economic and social 
.iJvauccmcnt of all peoples, • 

have resolved to combine our efforts to accomplish 
these aims. 
Accordingly, our respective Governments, through representatives assembled 
i11 the cit,· uf San Francisco, who have exhibited their full powers found to 
he in gnod and due form, have agret:d to the present Charter of the United 
Nations and do hereby establish an international organization to be known as 
the United Nations. 

CHAPTER I 

Purposes and Principles 

Article 1 
The Purposes of the United Nations are: 
I. To maintain international peace and security, and to that end: to take 

t>lfec:ti\·e coilcctive measures for the prevention and removal of threats to the 
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of tln c 011om!c, !>11t.·inl, cultural, or hurnanit:iri1111 d111raclcr. und In p1otnoti11g 
nn<l ncoura~mg rPspect for h11nrnn ri~hts a11c.l for funda111t.•nt,II f n• .. d11111s fur 
nll witli?~1t <lisll11clion us lo met'. sex, Ian ruuµc, ur rcli!,!.i1111; aml 

4. I o be 11 ccnlcr for ha1 monizlng the nclions of nations in the attain· 
m nt of the11 • con11nun c11<.b. 

Article 2 
The Orgnnlznlion and its Mrmb<-rs. in pmsnit of th Purpo'it'll stat1•ll in 

Artlcl • l, shall uct in uc,'<mlu11cl! with the followin~ Prinl'iplt.-s. 
l. Tli6 Orgcu1i:.ullon is l,11s •d on the pdncipll· l,l llil' s,1,·t•n·i~n <•c11111lity 

of nll it11 M mbcrs. 
2. All ~lemh •rs, In orciP-r to rwmre t() nil of thrm th riµhts and ht:nefils 

r s11ll111g from 11wmlH'r11hl1\ slrnll fulfil in g iml f:11lh 1111' ohliµat111ns 11:,;~1111w1l hy 
them iu <.'ccmlunr.o with th p1·cst.•nt Chnrter • 

3. All Mcmh •rs shnll s ttlc their int •mulionul <.lisp11t s hv p<':lt'Pf11I n11•1,n, 
lo such n rmmnur thnt intcrnalit1m1l tPace .rnd sc,~mity, nnd jmli • -, :111• 1111t en· 

dt1nger cl. 
4. All Mrmh •rs shall r frnin in their int rnational rt'111tio11,; f1nm thr thrent 

or use of fore• 11g11h1 t th l1mitoriul lnt grily or plllitical i11ill'lll'tHl1111.
0

1.' 11f any 
:ittnt , or h1 nny other manner inconsistent with tht• Purpos1.•~ 11£ th • lr1,il d 

Nationll, 
5, All Mcmhrr11 shall ~Iv tho Unilrd N11tln11s cVl'ry :1s,;i,;t.,111•r 111 ;111\' .1c· 

tion it tnk •11 In lll'cord11nc • with thc prPsrnl Ch:1l'll'r, 1u1d sh,'11 rl'l111i11 l10111 ~,v­
inp; nsslstn11c1• to 1ir1>' ~talc ngnlnst whid1 th nitre\ ation. is akit1~ p11•H'II• 
tivc or r11forr1•rn1•11t n tion. 

(J, Tli1• Org1111i1.atio11 ,;h111l 1•11s11r<' lhnt stal('S whh·h :1r,• nnt ~11•111\ll'1'i of 
th U11it•d Nutfons net In \C or<lnnc • wilh IIH"I<' l'rinC'ipl,·s so l11r :" 111:i~ h<' 
n e •s511ry for thCl 1m1int 'nan·' of i11tcrn11tion11l p<',ll't' , ml s1·t·1111tv. 

7. Notliin ·nntnln d in th pi· nt 'hnrt r sh.,11 1111ll111ri1.t.• till' l'n1t1•cl 
N11lfo11s to int1•rvc1H.l In mutters which 1\ro cssrnti lly within tht• t\,1m1•-.t1\' 111ri~­
dictlnn of 11ny slat or shall rcq11irc th ~l<.'mb r11 I , s11hmit ,;1wh 11i.1lt~ r~ to 
sclllorrw11t 1111d r th' pr<'s 11l Chmtcr: hut this prirn:iplr i,,\i,dl not pn•j11~1it ~· tht• 
applicalion of cnforcmncnt tn(', smcs under Ch11p11.•r 11. 

IIA1>'l"E1\ II 

M ~mh ,rship 

Mtldr :3 
The ol'l~lnal ~frmbNR nf th<' {Tnitl•d 'atio1111 sh:,11 ht• thr ~tntr,; "l11ch, 

hnvfn~ p111'l1dpntru ill the lJ11il<' I Nntion'i C1111ll'l'<'ll. OIi l11tt·r11.1.tio1111 (~il!,11\• 
iiulion nt S1111 1:rundsco. or h:wi11~ pr •vln11sly sign, ,1 the lJrd 1rnt11111 l,, l 

111
h 

Nutio11s of Ju1111ar)' l. HM:l. :-.ign thr! prl'sont Cht\rh•r and 1,1l1f)
1 

it in ,11.·
1 

,rd· 

tmco with Arlldo 110. 

'I 

11 I, 

I 
i 
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\ 
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Cooeral ~l 
should be admitted to b . 1 

- Ftlroenth 8",ioQ 
N tions, 1 mtm ersh1p in the United ◄ 

H • Energy Agenc t h G 
the ~l1r~i 3~c :ipplication for membership of 1:59-1960.3:J y O t e eneral Assembly for the year 

Decid,s to admit the R b. 943rd Plenary mtttin 
in the United Nations. epu he of Mali to membership 12 Dt1cffltber 196b: 

8i6th f>lenary meeting 1513 (XV), Report of the Security Council 
28 Septembt!'I' 1960: The General Assembly 

1492 (XV)• Admi11ion f h Takss note of the report of the Security C 
Nigeria to memb--'-! ino tht eU Federntion of the General Assembly covering the per' d f o~ncil to 

,g.&~p e nited Nations 1959 to 15 July 1960.36 • to ram 6 July 

Th, _G nfN'al Assembly, 943rd pl1na1"y muting 
Having recerocd th da . ,..,.______ .~2 Demnber 1960'. 

Council of 7 October 1960~mmhn F t1on o~ the S~uri~y 
should be admitted at t e ~de~bon of N1gena 
Nations,aa to membership m the United 

th HF~,!'g c?nsiderf tNd' the_ application for membership of 
c ~erution o 1gerui,'h. 

b 
D,~~s to admit the Federation of Nigeria to mem­

crsh1p m the United Nations. 

893rd plenary meeting, 
7 October 1960. 

1495 (XV). Co-operation of Member Statee 

The General Assm,bly, 
Deeply concerned by the increase in world tensions, 
C on.ridering that the deterioration in intern:itional 

relations constitutes a grave risk to world peace and 
co-operation, . 

Conscious that both in the General Assembly and in 
the world at large it is necessary to arrest this trend 
in international relations and to contribute towards 
greater harmony among nations irrespective of the dif­
ferences in their political and economic systems, 

1. Urges that all countries, in accordance with the 
Charter of the United Nations, refrain from actions 
likely to aggravate internation:i.1 tensions ; 

2. Reaffirms the conviction that the strength of the 
United Nations rests on the co-operation of its Member 
States which should be forthcoming in full measure so 
that the Organization becomes a more cff ective instru­
ment for the safeguarding of pe:ice and for the promotion 
of the economic and social advancement of all peoples ; 

3. Urges further that immediate and constructive 
steps should be adopted in regard to the urgent problems 
concerning the peace of the world and the advancement 
of its peoples ; 

4. Appeals to all Member States to use their utmost 
endeavours to these ends. 

907th plenary meeting, 
17 October 1960. 

1503 (XV). Report of the lntematiouul Atomic 
Energy Agency 

The General Assembly 
Takes note of the report of the Intem::i.tional Atomic 

11 fbid., document A/4S14. 
i:a Ibid .. document ..\/4512. 
13 Jbid., document A/4533. 
u [/,id., document A/4527. 
U A,sntUJl rtporl of th1 B(}(Jrd of GOW'fflOrs to tli1 Chin-al 

Confn-ntu, l July .1959-1/J luM 1960, Vienna. July 1%0 (A/ 
4531 at1d Corr.I aod Ac!d.\). 

1514, (XV). Declaration on . the granting of 
Independence to colowal countries and 
peoples 

The General Assembly, 
Mindful of the ~etermination proclaimed by the peo­

ples of the world m the Charter of the United Nations 
t~ r~ffirm faith in fundamental human rights, in the 
d1gruty and worth of the human person, in the equal 
rights of men and women and of nations large and small 
and to promote social progress and better standards of 
tif e in larger freedom, 

Conscious of the need for the creation of conditions 
of stability and well-being and peaceful and friendly 
relations based on respect for the principles of cqu:u 
rights and self-determination of all peoples, and of 
universal respect for, and observance of, human rights 
and fundamental freedoms for all without distinction 
as to race, se,.'C, language or religion, 

Rcco ni.zin the assionate camin for freedom in 
all de en ent co es and the ec1s1ve roe o such 
p es m t e attainment o their in epen encc, 

Aware of the increasing conflicts resulting from the 
denial of or impediments in the way of the freedom of 
such peoples, which constitute a serious thre:it to v.-orld 
peace, 

Considering the important role of the United Nations 
in assisting the movement for independence in Trust 
and Non-Self-Governing Territories, 

Recogni::ing that the peoples of the world ardently 
desire the end of colonialism in all its manifestations, 

C om:inced that the continued existence of colonialism 
prevents the development of international economic ~ 
operation, impedes the social, cultural and economic 
development of dependent peoples and militates ~ 
che United Nations ideal of universal- peace, 

Affirming that peoples may, for their own ends, freely 
dispose of their natural wealth and resources wit!1out 
prejudice to any obligations arising out of internat104 
economic co-operation, based upon the principle 0 

mutual benefit, and international law, 
B elie-::ing that the process of liberation is irresi~'blc 

and irreversible and that, in order to avoid serious .cnsesf 
an end must be put to colonialism :md :ill p~ces 0 

segregation and discrimination associated therewith, 
W tlcoming the emergence in recent years of a. ~gc 

number oi deplilldent territories into freedom and in~ 
pendencc, and recognizing the incre:isingly powcnw 
trends towards freedom in such territories which have 
not yet attained independence, 

B11 0 ffidal RwmJ.s of tht GnttrP.l pJsp,tbly, Fiftttnlh Smt41", 
Supp/,m.-.,,t No. 2 (A/4494). 



of the _Uruted Nations and is an impe iment 
ru,omot1on of world peace and co-opcratl 

2. All peoples have the right to self d:n. • t' 
b 

· f h · - ennma 10n • 
. Y V1rtue o t at nght they freely determine thei; 
polttical status and frttly pursuc their economic • 1 
and cultural development. • socia 

~- Inadequacy of political, economic, social or edu~ 
~tlonal ~r~rcdncss should never serve as a pretext 
,or delaying mdepcndcnce. 

. 4. A~ armed a~ion or repressive measures of all 
~mds directed agamst dependent peoples shall cease 
m order !O ~ble them to exercise peacefully and 
'.reely. their ri~t to _complete indt!J>endence, and the 
mtegnty of their national territory shall be respected. 

S. Immediate steps shall be taken, in Trust and 
Non-Self-Governing Territories or all other terri­
tories which have not yet attained independence, to 
transfer all powers to the peoples of those territories, 
without any conditions or reservations, in accordance 
with their freely expressed will and desire, without 

• 

rcCereac:e to A Committee 

l.Il di • 67 y stmction as to race 
enable them to en. ' creed or ~olour, in order to 
freedom. Joy complete mdependence and 

6. .h.n attemot aimed . rupti a oart1al or tot • 

th • · · e a1t u y and strictly 
e pro~lSlons of the Charter of the United Nations 

the Universal D~claration of Human Rights and th~ 
.present Decl_arat1on_ on the basis oi equality, non­
mterf erence m the internal affairs of all States and 
respect f?r !he . sovereign rights of all people; and 
their temtonal integrity. 

947th plenary meeting, 
14 December 1960. 

1592 (XV). The situation in the Republic of the 
Congo 

The General Assenibly, 

Having consufrred the item entitled "The situation 
in the Republic of the Congo", 

Noting that the previous resolutions of the Security 
Council and the General Assembly on this subject are 
still in effect, 

Decides to keep this item on the agenda of its resumed 
fifteenth session. 

958th plenary meeting, 
20 December 1960. 

• • 

. -

Note 

Appointment of the Peace Oheervation Commission 
(item 18) 

At its 960th plenary meeting on 20 December 1960, the General Assembly 
decided to reappoint, for the cale?~ years 1961 ~n~ 19?2, the present members 
of the Peace Observation Comm1ss1on. The Commission 1s therefore composed as 
follows: CHINA, CZECHOSLOVAKIA, FRANCE, HoNDUllAS, INDIA, IRAQ, IsR.AEL, 
NEW ZEALAND, PAKISTAN, SWEDE.~, UNION OF SoVIET SoctALIST R.EPuBucs, 
UNITED KINGDOM OP' GJlEAT BRITAIN AND NORTHERN !REI.AND, UNITED STATES 

oF AMERICA and URUGUAY. 

r­.. 



CONFIDENTIAL 

TO/A: 

FROM/DE: 

SUBJECT /OBJET: 

Department 
of Justice Ministere 

de la Justice 

MEMORANDUM 
/ NOTE DE SERVICE 

April 4, 1977 

CONSTITUTIONAL REVISION COMMITTEE 
F.J.E. JORDAN 

Comffllnl~..,._OAI 
SELF-DETERMINATION AND INTERNATIONAL STATUS 

,=3 .. ,3(~.5) 

·--.... 

. 

. . Attac~ed is a short memorandum by Dr. Fitzgerald 
: on t~e 1nter~at1onal law aspects of acquiring independence 
: and_inte~national recognition as a state. While this 
• sub~ect is not one falling within the ambit of this Committee's 
: review process, it might be useful for the Committee to 
: consider it with a view to advising as to what further study 
: should be pursued on the subject with a view to being 
: prepared for the "debate" on the issue . 

(1). 

(2) 

(3) 

(4) 

.. 

(5) 

Att. 

. In particular, would it be useful to 

examine the ability to secede from the Confederation 
under the constitutional provisions, 

examine the extent to which Quebec meets the 
criteria for statehood, 

examine other cases where secession has been 
sought and succeeded or failed 

examine the discussions which have occurred 
in the United Nations on recognition, admission 
to membership, refusal of admission, 

etc? 

JUS 107 7030-'1-«Ja.3P73 
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, crnational Law Aspects 
;;J the Obtainin of Rcco of the Acquisition 

nition of State 5 . as a State ovcrc1gnty 

l. Introduction 

1: . Presented h . 
m1 ttce are certain . crewi ~h for the Co . . 
sovereignty by a pepotnts which relate ton:~1tut1o~a~ Review 
existing State as w olle Who wish to seced fe acquisition of 
as a State. e as to the reco gni t !on ro~ anh al ready 

0 t e seceding 
I I. The Principl f 

Self-Determi~aot· Equafl Rights and 
ion o Peoples* 

, 
.... • . The Declaration on p • · 1 

Com­
State 

entity 

c7rn1ng Friendly Relations rincip e~ of International Law con-
with the Charter of h .a n<l Co-~perat1on among States in accordance 
October 24 1970 . tledUnited Nations (Resolution 2625(XXV)), dated 
equal , 1 hts a ' inc u cs, ':lnde! the heading "The principle of 
b d g f nd se 1 f-determina t 1 on of peopl cs" (which words a re 
p~;~;;:phs~om Article 1(2) of the Charter), inter alia, the following 

"By virtue of the principle of equal rights 
~nd self-determination of peoples enshrined 
1n the Charter, all peoples have the ri~ht 
freely to ·determine, without external inter­
ference, their political status and to pursue 
their cconom1c, social and culiural develop­
ment, and every State has the duty to respc~t 
this right in accordance with the provisions 
of the Charter. 

"The est.1blishmcnt of a sovereign a~d indepen­
dent State, the free association and integration 
with an independent State or the emer&cncc into 
any other political status freely determined by 
a people constitute modes of implementing the 
right· of self-determination by that people. 

"Nothing in the fo1~_2_g_9..ing __ pilrag~aphs shall be 
construed as auth_Q.rizing or cncou_raging any 
action which would dismember or impair, totally 
or in part, the tcrr1tor1al integrity or poli­
t1 C a 1 U n l t y O f S O V C TC l g n o-r -1n <l C p C n d C n t S t :l t C S 

'conducting t cmsclvcs in compliance with the 
principle of equal rights and self-determination 
of peoples as dcscTibcd above and thus possessed 
of a government representing the whole people 
belonging to the territory without distinction 
as to race, creed or colour." 

•sec Annc;c hereto 
2 



- 2 -

J• Taking as a 
Jacques Brossard in h' starting po· 
1e cas du Quebec, ~s book, l' a int ~he 1970 D 
of the Qu~Ecc , examines the cccss1on a la cclaration, 
there is nathi~eop~e ~n great d~~~~t1on o t c s!fu~erainct~ et 
from becoming ag, in internationa/} and seeks to po·ctcrm1nation 
unique character se~arate State part. nw, which would ~~t out that 
for discussing a o the case of Quc~cular.ly in the vic~vc? ~ucbcc 
hundred rgumcnts Which • cc. fhcrc is n ° t c 
wh i eh pages, al though it . , in Brossard' s bo k o scope here 

are presented . is Well to b o cover several 
useful to indicat in a forceful man~c;warc of tho~e arguments 
an entity muse c u~d~r succeeding head· • Rather, it may be 
poses of i~tern:~~t llf it is to be consi~~~!d som~ of the tests which 
a"State ona law and if it is t b a_ tate for the pur-

• 0 0 ta1n recognition as 
I I l. 

Definition of a State 

1~ the The tr~di tionar "<lcfini tion". 
1933 Montevideo Convent1'on on the o~ a "State" was adopted 

States (165 L N T Rights and Duties of • • .S. 19), thus: 

"Th • e State as a person of international law 
sh~uld possess the following qualifications: 

(a) a pcrnanent population· 
(b) a defined territory; ' 
(c) government; and 
(d) capacity to enter into relations 

with other States." 

O'Connell, in International Law, Vol. I (1970), p. 285, indicates 
that .. i "the extent ot population.and territory seems to be of less 
significance in United Nations practice than degree of autonomy and 
stabilit~ of government, though not infrequently autonomy is corre­
lative with size as in the cases of Monaco, San Marino and Liechten­
stein." "Also;' states O'Connell, "the capacity to enter into treaties 
is not limited to fully sovereign states and changes in the social 
and political s!ructurc~ of territories wi~l.inc~casingly require the 
extension of this capacity to abnormal entities. 

5. • Here, i ~ is of interest, for purpose~ of the Canadian 
debate, to note that Brossard, pages 108-109, gives the following 
r~sum6 of the conditions which must be fulfilled by a people for the 
purposes of having the right to opt for independence as a State: 

I 

I 
1 • II d1111 11';,honl. l,i.-11 l'llll•111lu. <·r,11.,l1/111•r 1111 .. ,,,·1111/1• .. au 

~l'll~ de I., C'h.1rt1· d,•~ N.iti1111s 111111•-. 1•t n•111plir h•s 1·11111h111111s 

n•quist•~ afin d,· p11u\'11ir l'Xl'rt't'I' It• ilrm1 i, 1'11111111l1'•t1•rmi11a111111 
ou ,lnat ,h• l1hrl1 cli~position d1•s 1x•uph•s IP- li~.;11, WI-M!,j. 

. . . 3 
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2• En pluit eh.• po s, I 
" ,•mhr~ ul\ th.• PII\I\' : .' l'I ,·~· ~ 11" ~ 111'10:a11is111 , 
n•1 ta11w ,/imc•111-iu OIi 1111111 ''llll' •. n ~:,, /''." pul11111111• • i111 1111 

nrni:-1 ,•lh: <l,•p,•11~1 " '''.'''''''"''• (.\,11, .. l·i Id·, I~, ;l1111 p1,,-.-.,:,1,.,. '""' 

dl' lu ll•>l'it'•lt'.• i111l•r~:~~~1. "•1"'~ \II\,• lnqw m~,~~,',~. ,:1: 1':,·11 ,i~,~ l.11111 
3 • C • • 1111111 ,,. , ' ' 11pprw1.11 io11 

~ ' 1w,1ph.• c1111t • 1 • '-'l' qut.• I • . . ,, ,.,,. i·c·,-:ro1111,' t ..: turr,tuin.• 1l'1 t1111\ l~l t . ~•1·,·1111rwl,·111,•111 tit• I 
4 u l>Ulit~~ \'ll't.• da11·,•111,•111 di•li11'.'.~~'.' 

r . 44,' c~ l)(•upl,• dolt 11()11\· • fi 
,,tt~ (!1•1)(•1HI notnmnwut rll• ,_~:~,~,:~;"?" f:1n1 l'iol,lc•. (\•11,, "111111. 
~O~HJ\H'H, mnill ~lh.• 11,•111 dl•1w111'1. n ""~ 1•1 11,, 11,,11 n•11-.uu1·1·1•11 h•n• 

l! 11pp11i politiquc.- m1 ~con . H• Rlll'ls1. cl:11111 \Ill' lnr1,:1• nw~l111• 

OU cl,, l'l'l'lni1111 RUll'l.'H 1:-111111 I ~i"'''.llll' Ill' 1.11. 1101·1i•tli intt•rn111io1111I~ 
J\•F , ' ' 1 ~loup,•11!1l•:111111 

.n ,.,. ,1111 c·o1w,•nw h•,1 :-..; • • • 
1(111.:1•1· I'll lllll 1'" :. l't•··1•"t'I •• Ill 1011~ 111111'~. t'I' 111•111,h· d11i1 "'t•II• 

I • n "' " 1'1' l'I\ t Ill t '1' ,11r11• ,,t clu clrnit in1,,1·n11t;111111I. , ciu ',tal, h•,-. p1·11w1p1•11 111• la 

l.l•!I II tondi1inn11., qul lll'l' ,., 1, , 
ri'n,·t·1•~~ion :\ \'ill I' 

1 
1

' 
1 

'IH 
1111

1111liqlll'l1t u tn11ll ll•ll rnll 
lio1,!'I • • 11.'. c ,,,w,u ,11w1• N 110111 i·1111111l11t1, , .... l.1•!1 • t·11111li• 

, • 111 r 1twn1wllt:11 111,,111111 , I' 1 m •nt 1n,x i·n I . • • ·i- 1111PP 111111•111 P u11 p111til·ulw1l'• 
'• • ll < ,, !ll't'l'll!IIIIII ,,, it1111t ll1•rna1 l\'l'll: 

I 
h.

1 
1
1
,~• lll'llplt• ~•II q111•!lt 11111 cl111I 11\'llll' 11• t'll/l,\l'llfrlll1•11I ell' \'i-:lal 

C 111\I I I l''-lrt• Ill' d,•1111'111'1', 

7• 1\ rlN1111I, ii t\1111 11\1111' tl, ... "'"'''·' ,11/li,1111(., tit• Ii· 111i11• 

l'l' 111•1:1.1 "".'1i111111,•111 11• 1·11:-:-i l'l·:1:11 (jlll 1'1•111,:111111• Ill' 1111111111111:iil 
l>_'~ll I '.•1.:alltl' tl,• d1·1111-. 1111 h· 1r;1111• d,, 1;11,1111 d, .. , 11111111:11,1111•. 1111 

8 1\ 1111 n•l\i:<l' h· clrnit d1• ,'a11111d1'•11•r11111wr -.t11· It• pl,111 11111•1111•. 

• 8° II p11\11·1·11 to11t1•l11i:-- H' M'•p:1H•1· cl1• l'l•:111l t{lll 1·111~\11'11· :-1 

h•ll1• t•llt la 1•11/1111/111'111in•111t•111 1•'1:pn11H·•1• l'I 1w111'1\ll'III 111111111 i1 ·""' 
dl• SIi p11p11l111i111\ ,., i-'il l'lllll'l'I d1· l:11;1111 Mllli:-111111111'111 ,., 11h•11t1• 
(llH' n• 1w11pll• ,w \ll'lll pl1111 ,·,vr,· 1111 111· clt'·:-il1• plu:, \'i, n· 11i r111•,1-.• 

tit.·•·'" l'l' l'a111 l'l' lll'tqtll• ou 11•:,111111 rt·:-lll'lll>ll•1'11111111onl 1·11m111·1l-111111!1 

1'1•~1111 qui l'i·11~lohl•, 

,\ 1·1•:- ",11111ll1i111111 M pl11-. 1111 1110111:-j11ridiqm•tt ll•1 ill· phi:- ,·11 
pl11'4 p11liliq111•'41, ii 11111111i1111t,•1· \1111' l'Otli"I.IIHIIOll l-1111' l11q11,•ll1· 11,111:-

11111111!-I 1't'\'l 1 llil' 111111:-1 \Ill i11:-t1111I , l\lll'I fl\11' l-t1il !1111\ 1\11111 1·1 q\11-I-• 

(Ill'' 'lllll'I\I :-••~ 11\11111':-di' 11,·•i-111•1' 1'111tli'•p1•111l1111, , •• h• 111•11ph• q\11 :-01' 

pr111'1:111w 1111l,•111·111l1111I l'I ,.,:11.~.o11/ ;111'allir11wr 1·111Hlll\' 11•1111'11I lain· 

lt'.•i,:il illlt'I' i-11 po:-1il i1111. 

It will be noted that Brossard's con<liti:rn~ nrc mor numerous than 
those set out in the Montevideo Declaration because he is concerned not 
only with the mere definition of a State (and his conditions contnin 
the Montevideo elements), but also with certain addition 1 alternative 
con<li tions which pertain to ca~cs of scccs~ion. J\g in, it is not 
proposed io comment on Brossard's conditions, since, at this stage he 
chief concern is merely to indicate pbints thQt ~ill hnv to ) ·on­
si<lcrcd in discussing the cosc of the possib~c secession of ucbc 

Estnblishmcnt of o New State 
IV, 
o. Without b-cing exhaustivr- of the pos~ihilltics, it may l• 
int.lic,1tcd thnt a. new State may be .~tab ishcd through the r group:,r. 
of existing States, the ::mnc:<ntion of peoples to c:<i tinr, Stntc , an I 
the detachment of a State from an existing unit. The last m ,oi 
could include such forms ns secession, the breaking of a union or 

1 
I \ I \ 

l I \ 

\ •~ I 
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... 



3 rtition of a State • 
from a colonial mctr~ .sc~aration from . 
1cad to the disa f.Ohtan unit .a unitary Stat 

/

Quebec would i tppcarance of the St D1sm~mbcrmcn't o/ or detachment 
it is Brossa;d, s ~hpc~rs, be one of ate d1s~cmbcrcd. ~h~tatc would 

secession from the ~s1s ~hat Quebec' :ecess1?n from a fedc~=~~ o~ 
anadian federationc~se_1s ~o unique that1~~; and 

V. Re . . . is Justified. 

~
~c~o~g~n.:..1:...:.t .:::.1 ~o.!!n~-~D~1~s~t~i2;n~c~t:2·~~~~~.E..!~!!!. ions to be Drawn 

7 • A d • d. t. . is cuss ion of •• 
tl~ 1nct1oi:is: Firstly, reco rc~o?n1t~on involves the drawing of 

h~ recog,_11 z~ng State indic gn1 t1on. 1s. a political action whercb certai,, 
fa~tu~l situation of the cx~tes a w1ll1ngness to acknowledge they 

.certain legal consequences istcnce of a State and to bring about 
acknowledgement is not of_t~at ~ck~owledgerncnt. Secondly 
factual situation. recognition if it is limited to noting'the 

8. O'Co~nell points out (I, 128) that: 

"In order t~ distinguish an acknowledgement 
o~ facts which has consequences in intcrna­
t1on~l law from one which has not it is use-
ful to distinguish three processes cognition 
~og~isance and recognition. The t~king ' 
notice of the facts may be described as cogni­
tion. Until the facts are noted and until 
indeed they arc facts, there is no proper 
cognition, without which there can ~c no proper 
recognition. Cocnisnnce is the act of some 
body other than the executive taking note of 
the facts and allowing. consequences to follow 
thcrcfrom. This 1s what a Judge docs when he 
draws legal conclusions from the existence of 
an unrecognizcd as well as from a recognized 
State or government. Rccop,nition is the act 
of the Executive taking note at the fact and 
indicating a willingness to allow all the legal 
consequences of that noting to operate•••" 

9
_ It is also important to_bcar_in mind the legal significanl 

of recognition. According to one view, 1t has a "constitut:vc" effc·· 
in that only and exclusively tl:rough r?cogniti~n- <lacs a State hcco,il~ •• 
in .. ernational person nnd a subJcct of 1ntcrnat1onal law. However, 
ac~ording to one noted authori~y, "The bcttcr_vic":' is that the gr:lnt,; 
of recognition to a new state 1s not a "const1tut1vc" but a "<lcclaraL\ 
act· it docs not bring into existence a State which did not cxis 
b c f ~ r c . " ( S cc B r i c r l y , J . L . , Th c L a w o f N a t i o n s ( 6 t h c d • , \fa l <l o c k 
1963), 138-139). In this view, a State may exist without being rcco ,_ 

nizc<l. 
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'!Ould be ~t ·~f the self-d~tenni~:.: 
bolt_ of ~~ Prominent separ~; ~ 
tlsia have already .adv,.anced it• -tcf • 
~ustlfy Que~ right to aeoeda. But 
1t ia L weak. r• . to lean..-11DOJ1.. 1m .. 
lnterna~ • ·-~~~ -.. -

·In pradice;rt.be-tJN haa,ao.far ~-.:~ 
hostile to the ,secmlon or pan, .of .. , 
member states. Tbe lJN worked Sue,.,'·· 

cesafully, tQ end the seceaion or:~ 
Katanga fro~\:the Congo. and.-Ut".: ... 
secretary-general rejected the right 
of Biaf ra to ~e from Nigeria.: · . ~'.~ 

The law gives no standing to the'.:'.; 
Parti Quebecois' chosen method-'-of:: 
expressing-self-determination. • • • .-.• :!~ 

"A referendum canno.t. validate-• -·•· 
separatJon that would otherwise ~ " 
-illegal," says Matas. . • • :·.:. 

''If Quebec .. ~ leg~y aepara~ ... ~ 
that ~ration· must be ~!ected by--: 
legislatloh by the National Assembly;.:: 
It cannot be ef!ected by referen~ -~ 
durn." ..& 

1
- ·: 

Nr •:a Scotia tried to get Ou" o . •~ 
Confederation in 1868,. and . 31~~oo. :­
out or 48,000 electors Slgnedr a ~tt- ... ~ 
tion In tavor ef"separation. But th(-· 
federal government was o~poeed,n_• 
and Britain 'did n~t legillate_~:: 
si • . . . 
~ do the tepUUes matter tbat.:, 

l~uch after all, compared to the ... 
\ opular, wUl and political resolutio~ .. , 

l
~t the two sides? • - ,,. i 

N t tow-alter Tarnopolsky, prores-: :: 
sor ~r constitutional law at Osg~od• .:: 
Hall law school • ""U: 

"A revolution that succeed.s71e •• ~, I . itselt II be says. "If it fails; 

l m1zes , all ,, 
rebels acted rueg Y· ·_,,,. 

• l I 
I\ I 
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The Nature 
--_;,,;;;:..:.:~=--~of Recognition 

10 As alread • . -
·the part of th Y indicated • on . e recogn • . , recogn-· t • 

an ent1tlem'?nt to b • 1z1ng Stat 1 ion is a .. 
haYC? ~ranted recogn~t !ecognizcd. (~;C It follows t~~~itical action 
politics and not of /on or Withheld _onnell, I, 132) ~~ State has 

. aw. lt- has always b . ether Stntes 
een a matter of VI I. 

11. 
Conditions for R 

ccognition 
As O'C 

se5uent and conse onn~;1 points out (I 
be1~g inter~ally ~~ent~al, ?nd hence i~ ~~n1~2~ recognition is sub-
an international a gan1zed in such a wa as ;~1onal upon the entity 
1:ot so organized (ctd. P~emature recognition t~e c?mpetent to pc:forn1 
1s an b an this could b . ' at is of a commun1tv 

h :i. a l;ISC of procedure h. e ~ertinent in the case of Quebec) 
t ,_ affairs of the motherw ich constitutes and illicit intervention in 
proccs~ of breaking awa c~untry from which the community is in the 
commun l ty is organized r. th However' says O I Conne 11' "provided the 
th~ parent's consent is ~o e manner p~c~cribcd by international law 
the parent may well be th t 3 prc-cond~t1on of its statehood - for 
the act of recog . t. . e laS t to .:idm1 t hard facts - and therefore 

ni ion 1s not dependent upon it." (O'Connell, I, 13 .. ) 

;z. h L~ttlc useful purpose would be served in this note in cx;ir. .. 
ing t e quest101:1 of t~e r~cognition of change of government since the 

S
ease under consideration 1s that of the corning into existence of a new 

. tate and the recognition of that State. 

VII I. Modes of Recognition 

13. "Recor,nition is an act of the executive deliberately 
performed with the intention of bringing about the accepted consequen­
ces of the act. Unless there is deliberation there is no recognition. 
Hcnc~ it is possible for a government to have almost normal intcrcoursl 
with another government and yet not recognize it, allowing only the 
consequences of its intercourse and excluding the other consequences 
which would flow from recognition." (O'Connell, I, 153) Implie<l 
recognition may be ascertained by construction of the relevant acts 
of the government ~llegcd to have acco~dcd rccognit~on, and, in thts 
regard, the following ar? some o~ the 1~cms to be g1v~n appropriatr 
weight: (a) the reception of d1plomat1c rcprescntat1vcs an<l (b) the 
entry into treaty rel.-itioi1shir:>s with-'-:1nrccognizcd governments, llut 
c o- m c Ill b e r S h i p , e V C n O f t h C U 11 l t C d N :J. t l On ~ , <l O C S n O t i n V O 1 V C r e CO g I\ i .. i ~) . 

(O'Connell, I, 153-158) These arc_all po1~ts that would ha~e to be 
considered in the case of a seceding prov111cc because outside prcssur..:: 
coul<l be brought to bear on Canada indirectly if certain States ex­
changed diplomatic representatives with the province, entered into 
treaty relatio~ships with_it ~nd voted for its recognition as a rncmb·r 
of an international organization. 

. . . 6 
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Conclusions 

14. . The foregoing c . 
tion of. points for consi·d on~titutes an extr 

• • l h erat10 • emely b • po11 t~ca t an legal. y . . n in a field whi . nef presenta-
prac tice subsumed und e~ l t 1s through th eh . 1s almost more 
rc~'?gni tion of states e~ ~ ese various point! ~hph~ation of the 
of international or . a e~ place bilatcra11 at. international 

ganizations. y or in the multilateral f-: 

~s. . The Constitut· . 
in mind the fore oin ioryal Rev;ew Committee . • 
description. of c~mpl:x mateT1a1 (wh~ch representsm1hewt}~cris~ear 
when considering the u:!~!~ts of interna ti?nal law and practice) 

• people located therci~ d ~ of the secession of a province and a 
nition of the secedi'n an _t e possibility of international recog-• g entity. 

Annex 

Le texte du discours inaugural prononce·par le p~ernier rninistre Rene 
Levesque, le 8 mars 1977, a l'ouverture de la 31 legislature du 
Quebec. • 

Extrait 

" ... Toute le monde rcspect~ra surcmcnt ce 
droit indiscutable quc pos~cde le pc~ple . 
quebccois de s'auto-d~terrniner, et 1 exercise 
qu'il sera appele a faire de ce droit ••• " 
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~cession is legally 
"B)'RO~NlELSEN under the BNA Act would be to.., ·. · 

• star staff writer cede simply by imending its ~ • . . •. 
Can Quebec legally separate from con.sitution. To separate in this way 'bl :· ':. 

Canada in the way that the Part! it would'have to change or eliminate possi Quebecois proposes? e 
L:..hat once-academic question the office of the lieutenant•governor,, . . .-

~e into live Canadian politics this and it couldn't do that without • ·:·-
week. An article answering it in poaching on the federal constitution. • •• 
careful d~ written for the McGill And yet - here's where things 
Law Journal last year by Winnipeg start to get complicaU!d as the law· 
lawyer David Matas. has suddenly stretches itself to cover the realities 
become a hot item in Canadian law of a d~clerly world ~ a unilateral 
libraries. .\ •·secession by. Quebec without an 

In brief the answer is: Yes, ili_cer• amendment to the BNA Act would 
tain circumstances Quebec or any I not neces.,arily be illegal. 
other province could legally seceqe There-are other f oUBts or legality 
- although that mig~t be very dir- than the-BNA Act which could be 
ficult fr the f ed~al government op- drawn t pon by Canadians am-1;,itious 
posed the secession. bee eed to turn ... province ~to an independ• 

If Ottawa -and Que agr on ~..... • . 
there wouldn't be much to ent counw J. . 

~on, gh Canada's present con- Of these, one or the most impo: 
it,_ ev~ ~ British North America tant is effective control of the tem• stituti on, 't allow a province to sepa• tory it claims a right to govern. 
:a;; = umJaterally or. in concert "It Quebec unilaterally declared it-

'th Ottawa. self separate from Canada and the 
WI In that case it would be necessary Quebec government was in complete 

1tor the Canadian Parliam~t an1 control of the territory or Quebec, 
Quebec to ask the Britlah ~arliamen / and it appeared certain to rema~ in 
to legislate the separation by an • control, then the separatist reg1!11e 

: amendment to the BNA ~et. est / would be the legal regime even with• 
Matas thJnks such a Mt ~e I out any amendment of the BNA 

would be granted eve!l ciu bec'S i Act." 
ofber provtnces ~ roi°fnces It, however the f~eral govern• 
.seces,11on. Legally, 0 ~d on be- ment continued to cla.1m its right to 
woilllm~ have a leg ~ wouldn't af • legislate for Quebec m mat~rs. as­
cause the ~en onsti· signed to Ottawa by the constitution, 
feet their comtitutiolll or the ~ween and if it took steps to regain control 
tutional divisoD of pow~ent. . of Quebec that might possibly· sue­
them and the f ederaJ&,t do legally ceed, then a separatist regime would 

W}lat Quebec co 

not meet the "effective control!' test 
of legality. • 

That was the line taken by Britain 
when Ian Smith Ullilaterally declared 
Rhodesia's independence of colonial 
ties in 1965. 

The separatists' prospects of con­
trolling Quebec would obviously be 
improved if Canada did not oppose 
secession by force. If secession were 
forcibly opposed, control might de­
pend on the loyalty of Cana~iian 
Armed· Forces stationed in Quebec. 

Another principle that could vali­
date a unilaterally seceding regime 
is drawn from the law of England. It 
is that the "sovereign in possession,, 
is entitled to the allegiance of its sub­
jects. 

This means that people in Quebec 
would, at least temporarily. have a 
duty to obey a separatist regime for 
pw-poses of carrying on the adminis• 
tration of governmenl 

Disloyalty to the seceding regime 
would be a crime not only in its own 
eyes, but also in the eyes of the ,f eder• 
al government, and would, Matas 
says, be treated as such if the federal 
government regained control of the 
province. 
I The Canadian Criminal Code rein• 

I forces this principle. A Quebec citi• 
zen who carried obedience to a se-

1 paratist regime to the point of resist• 
\ ing the return of the federal power 
I would not be guilty of treason.· 

Per~aps the most impressive 
princiP,_~ _Queoec -could -_invo~e,. in 
terms of Canadian public op11110?, 

• 1 
I I 
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( ___ .,,/ ~\;-~ \. way .is the batl~ts ·,, h:ch are eels! 

..-t._HE REFERENDA held In ,/ . ·l ) If in Ql'eui::C t:H~ ot.tcorr.e sh:iuld ~ 
Scollc:1nd and ~Val~s last week \ _; _ ,,,,.,;, .. ,:,;_~ the same as £cotla::<l's, • •. ~u!d th! 
shouJc be st~d1~ in Quebec- \ _--:::.;:.,...-: -:~~- ~ Quebec c~vemment con:,ider 

the lessons are significant. Jn Scot- -< \ _:J /. ',.;,"j ~ - J' had won a mandate? 
land, the referendum settled abs~ .,.~d ·- . · · . · · 
lutely norhing, a warning or exact- . (, ., • • r J Wilt a majonly yes or a me.Jon 
ly wha( 's most likely to happen Jn t'·_ In ff n r ~ ~ 0 r;;.)i ~ ~ n. ~: :-: rs c~ (:-....\ [~ ,. . /'c..7 \ I • no be given equal \7eight? !hat j 
Quebec. \j ;J 1J U ~ U (;j tl 1J Ii ~ '0 Ll Ll u ~ G \d) U lJ • <~ will the Government consider 

Wales dl~ say no, d_ecisively, and \;·-~.,. ,,/.._. ~ ~ ther a majority yes or a majori 
St:otland said - was 1t yes or no or • ~-~ . r fl./ • no as a final answer to lts qu 
maybe? t~ Prime Minister James 8 fill ~g ~Jl@l_())@C _.,..,.../ / ; tion? Or \Vill only a yes be consl 
c:11Iaghan s proposal to set up re- ~ • .:., . ~- \ / l ered final, whereas a no f s me 

f 4 onal tovernments. In Wales, the • . , J "-.. j considered the prelude to anoth 
~~Balvme~ w~ acr~~d ~e ===-~-~-' -----· refure~umafuw~a~Ja~~T propos were buned by the 956 330 I I 

vote~ who said no Th • • Governmeat has never c ear Y p; 
was final only Jn \Vales ,~ 1:ns:r . · . • forward its stand on these qu~ 
secessionist movemeHt'had ~~ve: io•eE"'l'l•.,, -:·o ~o~ [,"'1 -r-~"'o~rn LJ !/ vote tions, certainly not in the wh' 
been very strong anyway. R i I .i l'. U IC:i "..:Ji. I I , I & ■ 1',"- _• paper o,:i the referendum. I~ g1 

But in Scotland? There where· • • eral attttude suggests that. 1t Wi 
the nationalist movement 'seemed • consider a yes vote as definitive 
so st rong a few years ago, the yes sibility. The stake in the Quebec broad support for that cl1ange. without any specific reference to · no vot~ as te!nporary. It h3s ne . 
vote ln fav'!r of devolution was a referendum is muc{l higher, pas- Now, what about Quebec?' Here the referendum on Quebec's fu- ~omr:rutted itself .~0 accept tl 
bare majonty of t?c votes cast: slons could be much stronger and tlie change proposed by the PQ will ture. Instead, the Government · verdict of the electo£ate as fmal. 
51 -6_ per cent. But tnese yes votes the dangers of ambiguity greater be far 3reater than regional gov- proposed the _rules of re(erenda~in- 'fhe strategy of the Que 
rep! esented less than a third - for clviJ peace and the state ·of the errunent, something Quebec alr.~a- general. . Government is entirely dir~cted 
32.9 per cent - of liwse who l1ad economy. dy has. How will the result of . So the bill was passed without winning a majority yes vcte fro 
Ule right to vote. The tu_mout was In Britain, the Government had Quzb2c's rcferei'!dum he.interpret- Quebeckers or anyone else know- population which is in majorl 
only 2bout 64 per cent or the Scot- eilmfnated in ~dvance some of the ed.? Will those Y,'hO_ don't vcte be _Ing wlnt question on Quebec's fu- against sc,vercignty-assocl&li 
tish electorate. So how are the ambigl!!ties. The bill required t11at tak€n ir.to account? What level of ture will be put to the peop!e. Now, That rec;uires tricb~ry c,f a 11•1 

results to be read? \Vas it a vlcto- at least ,rn per cent of the eligible support in the total electorate, 2nd more than two years after the order, and the whole armro~cit 
ry, though a n.::irro~•, one, for devo- electorate .!S ·,:ell as a majority Qf what percentage in favor among Parti Quebecois came to power, the Government foJiov,s• !o.:icai 
lution, since a m:ijority of votes tlie ·;ctcs cast be in favor of devolu-· these who actually vote, will be the p;o;:le still don't know what from t11e v:ay it definccs its o~-: 
cast were in favor? Or was devolu- cion for the rcreiendum to carry. considered a mandate for sover- questio;i ~ill be asked. tive. TI1at me2ns keepbg t!~'? r,o 
lion defe.'lted, since Jess tharr .a Now it is clear that it was a wise el6r.ty-association? Nor doe_s anrone kno\v _hO\~ the latlon in the dark as lc••;i rs r,~~ 
third of the cli;ctorate cRme out for provision. Those \"tho abstained 11-;cse p.re all questions without ~~s~vers given 1~ the ballo~ wtll be ~le as to t~e. q!1estlon to be nski 
\t? from voting clearly showed no an~wer. in- Quebe~. TI1e Govern- Ull~1-preted. Will abste~dons be 1t mea~s 11gnt111g th~ referend 

Such • quc~tfons could become ent!nrsi«sm 'for regional govern- mrnt chose t? ma!n~ln the great- taken into account a_s a '-'.llthholding car~,p~1gil ~n anythm~ bt:t 
vet'i \mportant c1 flc-r Quebec holds ment. Bdorn mdcing a change that ctt possible mdef1!1iten~s. lt ~ . o! a rn~ndate, or w,_u. th~y be con- . r~rnm issue, 1t means l~:wfag ~ 
\~teterendu b b. ,.,. 5 a !;f!. ·•rp T•i·eacll with the past it nc:111ced its intentions m & whl.e sidtrec. ~s evenly d1v1ded between fmed how the results are to be m, :ecause an am ig- ,.1 " .,. '.J • • ,, d · di · ,. • lb t ted. 

~\Come here is a strong pos- ~·as reasonab~e to require a fairly paper on "cons~lting the l?eop1e. }'e_s an no, or v1cu.ng m e sam~ erpre 
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