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Resources and Economic Powers 

Redrafting for CCMC, August 26-29, 1980 

We undertook in Toronto to examine various drafting changes 
and to come forward with some new drafts on each of these 
subjects. Following are some suggestions for consideration 
at our meeting planned for 10 a.m. Tuesday, August 19. A 
copy of the best efforts draft is attached for convenience 
as Annex A. 

1. 

. . • 2 

Resources and Interprovincial Trade 

(a) Saskatchewan suggested adding at the end of 

(b) 

s.-s. (2) of the b.e.d., the following: 

"whether or not such production 
is exported in whole or in part 
from the province." 

The purpose would be, apparently, to achieve 
much of what was lost by our withdrawal of the 
offer of provincial concurrency over export to 
other provinces or outside Canada. The main 
advantage would be to enable them to exercise 
the powers in s.-s. (2) in such a way as to manipulate 
the export market in respect of supply and possibly 
also of price. Such laws would be subject to 
the paramountcy of federal laws concerning trade 
and commerce. 

I would recommend against this amendment for 
the following reasons: 

(i) legally it would be seen to create, not a 
concurrent power but an exclusive power, and 
the rules for paramountcy of a federal law 
enacted under another exclusive power (i.e. 
trade and commerce) would probably be more 
restrictive of federal ability to override 
the provincial law; 

(ii) if we are going to concede concurrent power 
over exports eventually this will adequately 
serve the same purpose: in the meantime 
we can argue that they are trying to achieve 
a result to which we have not agreed, at least 
vis a vis exports from Canada. 

Nova Scotia argued, with some support, that the 
references to "primary production" from electrical 
generating facilities in para .. (2) (c) a~d.p~ra. S(b) 
are inappropriate since there 1.s no definition of 
"primary production" of electricity in s.-s. (6) 
nor need there be one. It was also noted that 
s.-s. (3) avoids this problem by referring only to 
"production" from such facilities. That was 
thought to be adequate . 
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We agreed to look at this and I ld 
that paras (2) ( ) wou suggest 
I think ·t· c and S(b~ be recast accordingly. 
" d t7 would be best simply to speak of pro uc ion" of 1 • . t d f' " . e ectricity rather than trying 0 e ine primary production" of it. 

Onta:i~ wants to have the anti-discrimination 
provision at the end of s.-s. (3) broadened to 
co~er ~upply as well as price. We can probably 
m~7nta 7n our position that with a proper s. 121 
t is will not be necessary. 

We need to draft, for purposes of the CCMC meeting 
an appropriate revision of s.-ss. (3) and (4) ' 
to express our current offer of concurrency over 
export to other provinces, with "full federal 
paramountcy". (It will be easier to draft our 
final position, if it involves a qualified federal 
paramountcy, as the b.e.d. would then suffice with 
minor alterations.) 

I would suggest a draft along the following lines: 

s.-s. (3) - add after the words "from the province" 
in the fourth line the following: "to another 
part of Canada" 

s.-s. (4) - "A law enacted by Parliament in relation 
to the regulation of trade and commerce 
prevails over a law enacted by the legislature 
of a province pursuant to its concurrent 
authority conferred by subsection (3) ." 

While this seems straightforward the matter is not 
without difficulty. In one sense, even without 
any s.-s. (4) a federal law made under an exclusive 
power ins. 91 (i.e. "regulation of trade and 
commerce") would be paramount over a provincial 
law made under an exclusives. 92 head (i.e. the 
new 92(3) resources power). However, in my view 
paramountcy will not be as readily applied in the 
case of a conflict between two laws made under 
separate exclusive powers as it will as between 
two law~ one federal and one provincial, which 
are made under the same concurrent power. A 
special rule for paramountcy stated in s.-s. 92(4) 
may be required to indicate that this is a 
concurrency situation. 

At the same time, by expressly providing for the 
paramountcy of one kind of federal law - i.e. a law 
in relation to trade and commerce - there could 
be a danger of implying that no other kind of 
federal law - e.g. a law concerning pipelines 
under para. 92(10] (a) - would be paramount over a 
provincial law made under the new s.-s. 92(3) 
concerning export of resource products. However, 
this may not be a very serious danger. 

In any event, it is assumed that this redraft 
of s.-s. 92(4) will be temporary only. 

Saskatchewan is still pressing for some limitation 
on the federal trade and commerce power to ensu 7e 
it does not enable Parliament to compel pro~uction. 
This appears to be an unnecessa 7y concern since 
there is no serious reson to think that even the 
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~~~:!!n{tp~werde~ables Parliament to compel production. 

1 . 't' ou e argued that, by expressly so 
imi ing the federal trade and commerce power with 

~~=ieci tohresour 7e production, we would be implying 
e sew ere this power does enable Parliament 

to compel production - e.g. of wheat automobiles 
etc. ' ' 

I think we should resist this change as being 
un~ecessary. Ontario at least will support us in 
this, although apparently Quebec would support 
Saskatchewan. 

(f) Ontario has prepared a revision of s.-s. (5) 
~An~ex B) seemingly to narrow the scope of the new 
indire 7t taxation power to confine it to authorizing 
taxes in the nature of a royalty. This seems to be 
unnecessarily complex and restrictive and I see 
no reason for us to support it. Saskatchewan and 
Alberta are strongly opposed to it. Ontario was 
to reconsider its draft and perhaps we could 
await a new one. 

(g) Saskatchewan wants to amend sub-para. (6) (a) (ii) 
by adding, after the words "refining crude oil" 
the words: 

"refining upgraded heavy oil, refining gases 
or liquids derived from coal .... " 

We should probably seek advice from E.M. & R. on 
this. I see no objection to it although it is 
not entirely apparent why they want further 
elaboration as to what "primary production" 
does not include. Does it imply that everything 
involved e.g. in upgrading heavy oil is "primary 
production"? Is that the advantage tothem? 

(h) Saskatchewan wants a new para. (6) (c) to read: 

"'non-renewable natural resources' includes 
uranium and thorium". 

This seems quite unnecessary and a potential source 
of difficulty in Ottawa. It will give provinces 
nothing they don't otherwise get in the draft as 
it is. While uranium and thorium are presumably 
non-renewable, uranium at least will remain 
subject to a different constitutional regime 
because of the federal declaratory power which 
has been used in respect of it in the Atomic 
Energy Control Act. 

2. Economic Powers - We undertook to submit drafts on each 
of the following: 

(a) 

. . . 4 

s. 121 - We should examine Fred Gibson's draft of 
August 7 (Annex C). Ontario tabled a new draft 
(Annex D) dated August 13 that has several deficiencies. 

A principal question to be considered.is ~hether 
the "pith and substance" or characterizati~n of 
laws approach, as exemplified in the Ontario draft, 
is acceptable or must we press for a more absolute 
prohibition as in s.-s. l0lA.~2) of Fr 7d'.s draft. 
we should also start considering a political 
mechanism to validate derogations, although this 
is not needed for the CCMC meeting. 
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(b) S. 91 (1 1 - Attached as Annex Eis a draft dated 
Augu st 15, prepared by Fred Gibson. I am not sure 
about the ~ords "extends to". Is what follows 
an exhaustive definition of the power? 

(c) S. 91[2.l] - I suggest some revision along the 
following lines. 

"91 (2 .1] Competition 

91(2.2] The establishment of reasonable 
product standards throughout Canada. 

91(2.3] The jurisdiction conferred on 
Parliament by heads 91(2.1] and 91(2.2] 
does not render invalid a law enacted 
by a legislature that is not in conflict 
with a law of Parliament enacted under 
either of those heads." 

This would better and more clearly state a federal 
jurisdiction over competition (the term "regulation" 
as used previously could have been confining in 
terms of regulatory technique). The proposed 
products standards power would be reduced somewhat 
by making it a "minimum" standards power, but this 
would go some distance to solve the problem left 
by the Labatts case. 

The troublesome previous requirement in both 
matters that regulation be "reasonably necessary 
for the operation of the Canadian economic union" 
has been dropped as it was thought by many to be 
too vague and unpredictable in its effect. To 
the extent that it would have preserved a reasonable 
provincial jurisdiction over such matters, this 
would be achieved by head 91(2.3]. 

13.L. Strayer 



(]) (present Section 92) 

Resources 

(2) In each province, the 
legislature may exclusively 
make laws in relation to 

a) exploration for non­
renewable naturul 
resources in the 
province; 

b) development, exploit­
ation, extraction, 
conservation and 
management of non­
renewable natural 
resources in the 
province, including 
laws in relation to 
the rate of primary 
production therefrom; 
and 

c) development, exploit­
ation, conservation 
and management of 
forestry resources 
in the province and 
of sites and facilities 
in the province for 
the generation of 
electrical en~r0y, 
including lc1ws in 
relation to Lhc rate 
of primary production 
thcrcfrom. 

(1) Carri.cs forward cxistin<J 
S0ct-ion 92 

(2) The draft outlines exclusivL 
provincial legislative 
jurisdiction over certain 
natural resources and 
electric energy within the 
province. These resources 
have been defined as non­
renewuble (e.g. crude oil, 
cop~er, iron and nickel), 
forests and electric energy. 
This section pertains to 
leqislative jurisdiction and 
in no way impairs established 
proprietary rights of provinc 
over resources whether these 
resources are renewable or 
non-renewable. 

Export from the provi_11~0 __ of resource 

( J) In cc1ch provincC', the 
lcgi slat11rc nwy 111;1kc· lciws 
in re] aU on to I lie export 
from the provincr: uf Lhc 
primary production from 
non-renewable n~tur~l 
resources c1nd foi-r•i; L.ry 

( 3) Provinci.'.ll governments .'.\tC' 

given concurrent leqi,-l.,tt 't' 

c111 Lhod. ty to p.'."\f;S l.:1.ws 
qoverninCJ the export o( th0 
~csources rcfcrrcJ to~ u\'P 

(rom t',e province. Th1f: 

l•gi~lc1tivc c~n.:1.citv is in 
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rcc.'.J in the province 
the production from 

f~cilities in the province 
for the gener~tion of 
electrical energy, but 
such luws may not authorize 
or provide for prices £or 
production sold fnr export 
to another part of Canada 
that are different from 
prices authorized or 
provided for production 
not sold for export from 
the province. 

the sphere of both int~r­
provincial and interna~ional 
t7ade ancl commerce. Provin­
cial governments arc ProhibiLcd 
from price discrimination 
~etwecn resources consumed 
in t~c province ~nd those 
destined for consumption in 
other provinces. This new 
provincial legislative 
capacity applies to these 
resources in their raw stale 
and to them in their processed 
state but does not apply to 
materials manufactured from 
them. 

Relationship to certain l,1ws of Par~t 

{4) l\ny law c.:n.-:ictccl hy tlir. (4) 
lcgislalurc of u province.: 
pursuant to the authority 
conferred by subsection (3) 
prevails over a law enacted 
by Parliament in relation to 
the regulation of trade and 
commerce except to the 
extent that the law so 
enac~ed by Parliament, 

a) in the case of a law in 
relation to the regulation 
of trade and commerce 
within Canada, is necessary 
to serve a compelling 
national interest that is 
not merely an aggregate 
of local interests; or 

b) is a law in relation to the 
regulation of int0.rnational 
trade and commerce. 

Taz~tion of resources 

{5) In each province, the legis­
lature may make laws i~ 
relc:Jtion to the ra.ir.j,nq or 
munr!y by any rnodc or syr; Lem 
of taxation in respect of 

.:i) non-r.~nnwub]<] naLu1-,11 
resources and forc~try 
resources in the 
province and the 
primary production 
thercfrorn; and 

( 5) 

Th0 cffl~ct of this new pro­
vincial Jcg.i.slative responsi­
bility over trade and commerce 
diminishes the scope but does 
not eliminate the federal 
government's exclusive autho­
rity over trade and commerce. 
The exercise of the orovincial 
power is subject to two limi­
tations. First, the federal 
government may legislate for 
interprovincial t~ade if there 
is "compelling national 
interest". This trigger 
mechanism may app~y to circums­
tances other than an emergency 
as estublished under the 
peace, order and good govern­
ment power. Second, federal 
laws governing international 
trade prevail over provincial 
laws in international trade, 
in effect establishing a 
concurrent power similar to 
that for agriculture. 

Provincinl powers of taxation 
arc increased to include 
indir0ct tLlx0s over the 
resource!", ot11..li.nct1 in this 
section - whether those 
ro~;ourcc's arc clPstin.:-l'I in 
p,n:t: f 01· ,,xport out:~; id0 tht• 
provinct'. 'l'h1.~sc t<1xc!., arc 
to apply with equal force 
both jn the rrovin~ and 
,,cross Lho rC'!.>t of the 
country. 
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jtcs .:ind fc1cilitics in 
t.he provinc,~ for th0 
generation of elect-. 
en~ ric.:\l •.rqy und the pr • prod . 1mary 

uction thr>rcfrom, 

\~h0th0r or noL ~;11cli )ro .. 
l.~ export d . l clucl1011 

c in whn1e or in 
part from lhc province but 
such laws may not auth . 
or pr ·a orizc 

. ovi? for tnxntion lhnt 
di ff cren t1.a tP.s b,! l:wecn 
production exported to 
another part of Canada and 
production not exported 
from the province. 

Production from resources 

(.6} For purposes of this section, (6) In determining the scope 

a) production from a non­
renewable resource is 
primary proouction 
thurefrorn if 

i) it is in the form 
in which it exists 
upon its recovery 
or scver~nce from 
its natural state, 
or 

ii) it is a product 
resulting from 
processing or 
refining the 
resource, u.nd is 
not a manufactured 
product or a 
product resulting 
from refining crude 
oil or refining a 
synthetic equivalent 
of crude oil; and 

b) production from a forestry 
resource is primary pro­
duction thcrcfrom if it 
consists of sawlogs, poles, 
lumber, wood chips, sa\vdust 
or any other primary wood 
product, or wood pulp, and 
is not a product manufact­
ured from wood. 

(7) IJrJthin(J in suhsr:ctions (2) to 
(G) dr.1rogatcs from <1ny prnv0n::; 

o r r j_ q h t !> t ha I a 1 c q i s L \ L 11 r c: 
or cyJvr• rr.mcn I: of ,1 prnv i. rwn 
hJrl i:a1:nr•rlit1Lr!J·; !Jr•ron• L11r• 
c;r,:,1inr1 into f'r,r,•f> <d IIJ<i::,• 

~; ~ ! ; '; 1 • r: f.. j f) 11 : j • 

( 7) 

of provincial legislative 
powers over resources 
exported from the province, 
it became necessary to 
define the degree to which 
the resource was processed. 
It is not intended to 
extend provincial authority 
to manufacturing out it is 
intended to extend it to 
something beyond its extract 
ion from its natural state. 
Given ~he varying resources 
covered by this section, 
the wording of this sub­
section is thought to place 
the appropriate limitations 
on provincial powers. 

This clnuse ensures that an 
cxistinq provincial 
leqisl.1tive powers found 
in ~;.92 .:1re not imp;-1irel1 
by UH! new section. 
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In e~ch province the Legislature 
may make laws in relation to taxation by any 
mode or system of taxation in respect of, 

(i) primary production from natural 
resources consisting of petroleum 
or mineral deposits or forests, 
in the province, or 

(ii) the gross proceeds or income 
realized from such production, 

where the ownership of the natural resource or 
the right to exploit it has been alienated or 
conferred by the province without retention by 
or on behalf of the province of a right to a 
royalty or similar charge in respect of such 
production and the taxation is reasonably 
equivalent to such a royalty or char~e. 

\I 

--- _ .... -·· II Ley.Lons 

wholly within L11c province. 

( 5) <l not .render invalid a law subsection (2) ocs 

, laturc that, before it comes into force, is 

.. 



Jn tlia11 
economic 
union 

on­
discrimination 

Derogation 

Idem 

Idem 

ALTER!JATIVE 

August 7, 1980 

':!_I I_A -

101.l\(l) Cunu<l,1 is ·onsLilutcd 1 ' n ..:conomic union 

within v:hich ,11 l prrson:; m,1y mo.vc' • tl 
\"1 iou t d iocr imin.:i ion 

IJ.:i:; Li on rnovi11cc or territory uf r ·.1 
i·s lucnce or former 

residC'nce c111Cl within \vhich al.l qouJs, scr·vices and 

Cupital may lllO'J<) without discrimin.:ilion bc1sed on province 

or territory o( origin or entry into Canada or of • 

destination or export from Cnnada. 

(2) Neither Canada nor a province shall by law 

or practice discrimin.:ite in c1 manner that contravenes 

the principle expressed in subsection (1). 

(3) Subsection (2) does not render invalid a law 

of Parlic1ment or c1 legislature enac~ed in the interests 

of public safety, order, health or morals. 

(4) Subsection (2) does not render invalid a law 

of Parliament enacted 

(a) in accordance with the principles of equalization 

and regional development recognized in section 

or 

(b} in relatio11 to .:1 matter Lhc1t is declared by 

Parli,1mc!nt in the cn.:ictment to Ul' of an overridinq 

rw Lional j 11 tcrcst. 

( 5) Subscclion (2) docs not render inv.1lid D. law 

of a legislature enacted in relation to the reduction 

of substantial economic disparities between regions 

wholly within l.he province. 

(5) Subsection (2) <loes not.render invalid a law 

of a legislature that, before it comes into force, is 
I' 

approved by the gove~nm<;?ts of six other provinces 
• / 

by thr. govcrnm0.nts of/five other l'rovinccs .1nd the 
,/ 

Government uf Canada. 

or 



union 
continued 

Legishtive 
authority 
not extended 

(6) Nothing in subsection (3), (4) or (5) renders 

valid a law of Parliament or a legislature that impedes 

the admission free into any province of goods, services 

or capital originating in or importc~ into any other 

province or territory. 

(7) N0Lhin9 in this section confers any lcgisl.1tive 

authority on Parli.:1mcnt or u lcgisL1.turc. 

- Section 121 is repealed. 
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121(1) It is hereby declared that Canada is economic union and 

(a) every citizen of Canada and 
every person lawfully admitted 
to Canada for permanent residence 
has the right, 

(i) to move to and reside in 
any province or territory, 

(ii) to pursue the gaining of a 
livelihood in any province 
or territory without discrimi­
nation based on residence or 
former residence, and 

(b) all goods, services and capital may 
move freely and without discrimina­
tion within Canada based on the 
province or territory of origin or 
destination. 

(2) Neither Parliament nor a legislature may 
enact a law that in its pith and substance is incon­
sistent with subsection 1. 
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DRAFT 

It is hereby declared that Canada is 
economic union and 

(a) every citizen of Canada and 
every person lawfully admitted 
to Canada for permanent residence 
has the right, 

(i) to move to and reside in 
any province or territory, 

(ii) to pursue the gaining of a 
livelihood in any province 
or territory without discrimi­
nation based on residence or 
former residence, and 

(b) all goods, services and capital may 
move freely and without discrimina­
tion within Canada based on the 
province or territory of origin or 
destination. 

(2) Neither Parliament nor a legislature may 
enact a law that in its pith and substance is incon­
sistent with subsection 1. 



TRADE AND COMMERCE POWER 

CONFIDENTIAL 

August 15, 1980 

Add to section 91 a subsection as follows: 

The authority of Parliament to make 

laws in relation to the regulation of trade and 

commerce extends to the making of laws in relation 

to the regulation of trade and commerce in goods, 

services and capital. 


