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all parties agreed that this should be included in 
section 15 during the Special Joint committee hearings. 

The non-discrimination rights will not become 
effective until three years after adoption of the Charter, 
in order to allow each level of government to review all 
existin9 legislation to ascertain where discriminatory 
provisions exist and to consider if they require amendment 
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Section 15 

NOTES ON SECTION 15 - EQUALITY RIGHTS 

THE ENTRENCHMENT OF EQUALITY RIGHTS -
FEDERAL-PROVINCIAL CONSIDERATIONS 

(1) Every individual is equal before and under 
the law and.has the right to the equal protection and 
equa~ benefit of the law without discrimination and in 
parti9ular, without discrimination based on race n~tional 
or ethnic origin, colour, religion, sex, age or ~ental 
or physical disability. 

(2) Subsection (1) does not preclude any law, 
program or activity that has as its object the amelioration 
of conditions of disadvantaged individuals or groups in­
cluding those that are disadvantaged because of race, 
national or ethnic origin, colour, religion, sex, age 
or mental or physical disability. 

Background 

The list of grounds contained in Section 15 is 
non-exhaustive. This will enable the courts to develop 
new grounds for non-discrimination where it is established 
that the basis for distinction among people is not iustifit=>n. 

With the exception of "mental or physical 
disability" and "age" the equality rights in Section 15 
have been confined to a core group of well recognized 
grounds for non-discrimination where the courts can 
fairly readily define the accepted limits. They are 
grounds that have been in the Canadian Bill of Rights 
since 1960, and are found in all provincial Human .Rights 
legislation. The grounds originally proposed by the 
government did not include "mental or physical disability" 
and none of these original grounds would have entailed 
exceptional expenditures of funds to ensure equality. 

Inclusion of "age" as one of the listed grounds 
was considered important to avoid some of th~.more 
invidious distinctjons now drawn on that basis, such as 
mandatory retirement age. 

Physical or mental disability_was adde~ when 
all p~rties agreed that this sho~ld be i~cluded in_ 
Section 15 during the Special Joint Committee hearings. 

The non-discrimination rights will not become 
effective until three years after adoption of the_Char1~r, 
in order to allow each level of governmen~ to_r~view a 

· t' legislation to ascertain where discriminatory 
exis_i~g . t d to consider if they require amendment 
provisions exis an 
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t? ensure that they will comply with the non-discrimination 
rights. Examples of laws requiring review at the federal 
level a~e pe~sion legislation, defence legislation, income 
tax legislation and the Indian Act. At the provincial 
level, pension, taxation and insurance legislation will 
requi~e review. In addition, all existing human rights 
laws will need to be reviewed to ensure that the non­
discrimination provisions thereunder are consistent 
with Section 15. 

The clause will provide for "affirmative 
action" programs to ensure that activities designed to 
promote equality for those who have been disadvantaged 
by past discrimination will be permitted. This is a pro­
vision now found in federal and provincial Human Rights Codes. 

Comments 

At present, equality rights vary from place 
to place in Canada. If there is one overriding element 
of unity in a federal state it should be the greatest 
possible measure of commonality in the recognition and 
protection of basic rights so that a person moving from 
one place to another will be assured equal treatment and 
protection wherever he may be. 

Entrenching these rights would place restrictions 
on provincial legislatures' power to legislate contrary 
to protected rights, but it would equally limit the powers 
of Parliament. 

No existing human rights 
law deals with anti-discrimination generally, with the 
exception of Quebec's Human Rights Charter. The other 
laws are confined to prohibiting discrimination only in 
specified areas such as employment, accommodation, and 
the provision of services to the public. They do not 
address the question of laws which discrimin~te in other 
areas such as immigration, social security, etc. 

Some provinces have suggested that policy in this area is 
evolving and protection is better left to legislative 
response through human rights codes.· However, codes do 
not provide constitutional guarantees. ~hey can be 
changed by the ordinary exercise of majority vote by 
legislatures. 
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Along with legal rights, the non-discrimination 
area is one where people are in greatest need of protection 
from-actions by government since abuses can be occasioned 
in so many ways, either intentionally or inadvertently. 
It is thus an area in which entrenched rights can serve 
both protective and educative roles. 

In our federal system most fundamental rights 
and freedoms fall partly within federal jurisdiction 
and partly within provincial jurisdiction. Consequently, 
it is not very meaningful to tell citizens that, for 
example, they are protected against sexual discrimination 
under federal law, but that there is no similar guarantee 
insofar as provincial laws are concerned. Or, that 
federal employment laws that discriminate on the basis 
of handicap are invalid, but provincial laws permitting 
such discrimination are valid. 

We must be aware of Canada's obligations under 
international law in this regard. The U.N. International 
Covenant on Civil and Political Rights to which Canada, 
with the agreement of the provinces, became a party in 
1976, requires that all persons are to be equal before 
the law and to enjoy equal protection of the law without 
discrimination. 

Our courts do not readily override the clearly 
expressed will of the legislators in matters of social 
policy. furthermore, the courts have never said that 
any discrimination is objectionable. Only where it has 
no rational basis has it been struck down. In addition, 
if from time to time, the decisions of the courts are 
found to be unacceptable to the electorate, then they 
can be changed by constitutional amendment. Without 
entrenchment, rights can be changed by ordinary legis­
lative enactment and our fundamental rights are too 
important to be treated in this manner. 

Premier Blakeney•s·objections to Section 15 

" ... of all the provisions in the Charter, it 
is this one which has the greatest direct impact on 
provincial programs and provincial jurisdiction. 
Section 15 represents exactly the sort of radical shift 
of governmental power which should be avoided under the 
present mode and timing of constitutional reform." 
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~: Entrenchment of Equality Rights or 
any ot~er right included in the Charter 
would involve no transfer of power from 
one level of government to the other. 
Rather it could place certain limitations 
o~ the p~wers of both federal and provin­
cial legislatures and governments, in 
order to protect certain fundamental 
rights and freedoms of the individual 
that are recognized as essential in every 
advanced democracy. 

. . " ... the impact on provincial and federal legisla-
tion will be considerable. Although the exact extent of 
this impact is not yet clear, it seems clear that both 
levels of government will have to make extensive legis­
lative amendments." 

NOTE: The three year delay period is designed 
to ensure that governments will be able 
to review legislation and practices 
without forcing people to the expense 
of litigation in the meantime. 

" ... provinces in this area of constitutional 
reform have a particularly valuable contribution to make. 
Provincial governments have extensive experience in anti­
discrimination legislation. This strongly suggests that 
provincial views on the general language and the classi­
fications referred to in Section 15 would be highly 
beneficial." 

NOTE: It is because the provincial governments 
have extensive experience in the non­
discrimination field that entrenchment 
of equality rights seems appropriate. 
This is not a radical concept. All 
p~ovinces have adopted anti-discrimina­
tion legislation and provincial laws 
are already subject to this legislation. 
Consequently, adjustments to be made 
to provincial laws under the Charter 
should not impose a great burden. 
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Provincial views were requested during 
the summer months and during other 
rounds of constitutional negotiations. 
For the most part the views obtained 
were not constructive in that they 
recommended deleting the provision. 

Gordon Barnett 
995-2908 




