











Investissements Eligibles

Il s'agit d'achat d'actions votantes &mises par 1l'une des catégories

de corporations suivantes:

= une corporation dirigée au Quebec;
une corporation dont plus de 50% des salaires versés le
sont & des résidents du QuEbec;
une corporation du type S.0.D.E.Q.
une corporation détenue 3 plus de 50% par un organisme
régis par la loi des caisses d'épargne et cr&dit.
L'investissement doit avoir &t8 fait par un

contribuable résidant au Qusbec.

Caractére du régime et sa validité

Ce régime est nettement discriminatoire au sens du nouvel
article 121 proposé en regard des investissements &ligibles. Il
pourrait demeurer valide en regard du texte proposé si la province
démontrait gue sa mise en ceuvre n'entrave pas de manidre abusive

le fonctionnement de 1'union Eccnomigue canadienne.










CONFIDENTIAL
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Permitted local tenders only with bids to be received

from locally-owned firms only, would appear to be counter

to the new section 121 (but would Probably be acceptable
4S not unduly impeding the economic union if the practice
were allowed in smaller centres only and if the new

$.121 allows for reasonable Provincial derogations) .
required that a provincial crown enterprise be the sole
Source of certain goods or services, would likely not

be counter to the new section 121 provided that comparable
Private enterprises within the provinces were as much
excluded from the business as private enterprises from

outside the province.

In appreciating all of these situations, it seems
Teasonable to assume that the courts would pay close attention
to the scale of the activity in guestion when they judge
whether the activity is unduly impeding the economic union.
With the deletion of the "unduly impeding" provision from
our draft, however, this assumption depends on a new provision
being worked out for handling "reasonable" provincial

derogations.

























CONF IDENTIEL

Il va sans dire que, pour Btre conforme

4 ltarticle 191, les Joia et r@glements pertinents

ne devraient pas comporter de distinction du

type proscrit par l'article 121, sauf par dérogation

en vertu de 121(2).







CONFIDENTIAL

= Specify Unreasonable periods of residence before former

Ron=residents would be eligible to apply for public

Service or other jobs in a province would run counter

to the new Charter.
Specify a capacity in one or both of Canada's two official
languages as a condition for employment in various types

of work would not be counter tc the Charter.

It might be noted that Quebec's law governing the
construction trades, which restricts hiring between regions
of the province in the interest of an orderly sharing of the
work, would be "on the border line" and its fate before the
courts would depend on the wording finally chosen in the
Charter to describe the kinds of provincial derogations

that are to be permitted.
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A titre d'exemple si le Québec utilisait sa loi

Par des Canadiens non résidents ay Québec, cet usage sarait
attaquable, mais la province pourrait tenter de démontrer

qu'il ne s'agit pas d'une entrave abusive au fonctionnement

de 1'union €conomique canadienne.
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LA REJLEMEP‘ITIA’I'ION DES ©
LT, =1 ON DES |

L'article 121 Proposs empécherait-il
Une province de réglas nké L& structure financisrs

des compagnies d'assurances?

Réponse:

Certaines provinces réglementent non seulement
les contrats d'assurance, mais aussi la structure fin
cidre des corporations en faisant le co
lation vise deux aspects surtout, ¥ savoir 1la capitali
que doivent détenir ces corporations et la quali

portefeuilles de placements.

Dans la mesure ol la législation en cause he
restreint pas le droit de ¢+ 1adien d'investir dans
telle corporation, guelque so l'origine du capital,
le nouvel article 121 ne constituerait pas une entrave

4 la réglementation de la capitalisation des compagni

d'assurance.

Quant 4 la qualité du portefeui le nouvel
article 121 permet de limiter la wvaleur

faits & 1'extériecur de la prov

Il est connu gue 1z islation pro-
celative aux institutions
commerce des valeurs mabilis
travers le Can
1'achalt do titr

sSuralic
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et, de 1a Sorte, mieux protéger le public aseurés,

Le nouvel article ne ferait pas obstacle 3 une telle
mesure,

Enfin, le nouvel article 121 n'empé&che-

Tait pas une province de réglementer quant i la garde

des titres Sur son territoire afin de s'assurer gu'on
Puisse s'en emparer au bénéfice des assurés dans 1'Bven-

tualité ou la corporation serait en d&faut & leur endroit,
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leglslation Would haye as its

purpose the prevention of business
SAterprizes in the PTovince by non-residents merely because the
Aess Ron-resident, Section 121 would not Prevent expropriation
based on other criteria which would apply to residents and non-

Tresidents alike. Nor, as noted above, would it prevent expro-

Priation of lon-residents when they owned almost the entire

industry,
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and i
in a country as vast as Canada, there are

differences in the way things are done, in the ways
the 1 i
Ocal economies are handled. At the same time, the

benefj
fits of the Canadian economiec union ean only be obtained

if the economy is open and free f£1

owing in its essential
characteristics.

A reasonable balance is essential and constitutional

"
ground rules" seem clearly the most certain way to ensure

that balance. That there is a problem today is perhaps

demonstrated most strikingly by the great concern that a

number of provinces are now expressing that the new anti-dis-
crimination clauses in the Constitution, as proposed by the
federal government, may interfere with current or future

provincial legislation.

The longer action to solve the problem is postponed

r

the more extensive it will be and the more deeply rooted will

have become the many Practices and measures which now menace

the effectiveness and security of our economic union. The

longer we go without constitutional ground rules, and without

the means to enforce them, the more the very absence of such
rules becomes a licence for discrimination by any government

or for retaliation by others.
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th&re i
5§ no
H8Bd S5T an express derogation to:

all
dav::;::::incial Policies promoting regicnal

t since discrimination within a
Province ig NOt prevented by the prohibition
i Subsection (1)
the derogation clauses (2) and (3) allow laws
but DOt practices to discriminate in contra-
Vention of the principle because it is thought
that as a policy matter derogations should only

be allowed by means of express legislation.

= We are not convinced that there is a need to
include a derogation with respect to inter-

national obligations and, therefore are prepared

to drop this subsection.

Saction 121 (4)

This section extends the present section 121 to
services and capital as well as to goods. It prevenits the
establishment of tariff barriers but does not deal with
non-tariff barriers. 1In itself, it is not a sufficient
extension of the present section 121 to c¢create the proper

foundations for the Canadian economic union.




































