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January 26, 1981. 

MEMORANDUM TO THE PRIME MINISTER 

Constitutional Resolution 

There are essentially three items which have 
com7 ~ut of last week's Committee meetings which require 
decisions by you and the Minister of Justice. 

I. Provincial Language Rights 

The first relates to language rights in the 
provinces, that is Section 133 and its equivalent in 
Sections 16 to 20 in the resolution. The N.D.P. has given 
us good reason to believe that they will not propose any 
motion which would seek to impose official bilingualism 
on Ontario. Instead they will seek agreement of the 
Committee on a separate resolution proposed by Mr. Nystrom 
and seconded by Mr. Crombie and Mr. Mackassey which would 
ask the Legislature of Ontario to agree to official 
bilingualism at least in the area of the Courts and the 
legislature. This resolution would come from the Committee 
itself and would not be part of the constitutional resolution 
which will come back to Parliament. 

This idea is not a new one and has been mentioned 
in the Committee by Mr. Chretien in the last few weeks and 
has been welcomed by Liberal members of the Committee. 
However, in order to ensure that there will be no negative 
reaction from Premier Davis, it would be appropriate to 
negotiate the wording of such a resolution with Mr. Nystrom 
so that it does not confine itself strictly to Ontario. 
That is, it would apply to all provinces. One possible way 
of doing this would be to refer in the Committee resolution 
to the Victoria Charter and ask all provinces to extend, and 
give the appropriate constitutional status for, the use of 
French within their jurisdiction. I think you should 
discuss this matter with Mr. Chretien immediately as the 
issue may come before the Committee as soon as tomorrow 
(Tuesday) afternoon. 
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requires There is a~other decision on language which 
d your attention. The Conservatives have intro-
f~ced a~ am~ndment (see attached) which would provide 

r opting-in to all or part of Sections 16-20 The 
~mend ment is very similar to what you proposed 0 in Victoria 
i1n t1971 (see attached), in C-60 (see attached) and indeed 

as summer . 

. The Conservative amendment applies equally to 
all P7ovinces and does not make any specific reference to 
Ontario. It does not set a precedent for opting-in to 
ot~er parts of the Charter because it is predicated upon 
being part of a Charter which is binding on both levels of 
government. 

When proposed in Committee, it will be very difficult 
for government members to reject the principle of opting-in 
to constitutional protection of language rights. Yet Jim Coutts 
thinks that it would be a major error if we voted for opting-in 
on Sections 16-20. I have discussed the issue with Premier 
Davis' officials and they are strongly opposed to the proposal 
for opting-in. However, I know that it is favoured both by 
Mr. Chretien and by Mr. Tasse. You should discuss this with 
Mr. Chretien. 

II. Regional Majorities 

The N.D.P. raised last week the possibility that 
Section 42 could permit a referendum to pass in either 
Atlantic Canada or Western Canada without the support of a 
majority of the population of the region. In essence, it is 
possible that a narrow majority in two provinces could be 
outweighed by a massive no vote in the other two provinces. 
The N.D.P. will therefore propose an amendment which would 
provide that a referendum could only pass if in addition to 
a majority in two provinces in Western Canada with fifty per 
cent of the population of Western Canada, there is a majority 
of voters in Western Canada in favour, and similarly in 
Atlantic Canada, the requirement would be a majority in two 
provinces and a majority in the entire region. 

You will recall that this proposal has been 
rejected by Cabinet basically on the grounds that it is not 
in symmetry with the provisions of Section 41. Nonetheless, 
you may want to reconsider in view of the changes already 
made in the referendum procedures and in view of the fact 
that in simplifying the explanation of the referendum, many 
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government sp.okesmen h 
a majority in West ave talked about the requirement of 
will be difficult etrn Cana~a and in Atlantic Canada It 

h • h o explain the t· • w ~c _would permit the a . ra ionale for a system 
maJority in Western C passing of a referendum where a 
C d h ana a and a ma • • t . ana a ave actually t d . Jori yin Atlantic 

vo e against. 

Personally r ld 
from its curre t f ' wou not change the resolution 
the proposed ~ orm. However, Mr. Chretien thinks that 

c ange should be supported by the government. 

III. Denominational Schools 

The Conservatives have proposed an amendment to 
ensur~ th~t Charter rights do not infringe upon the 
denominational school rights guaranteed in Newfoundland 
by Term 17 of the Terms of Union with Newfoundland. 

Concerns have been expressed by church groups from 
Newfoundland and other provinces and by Premier Blakeney 
that the Charter provisions respecting freedom of religion 
and non discrimination on grounds of religion might infringe 
upon or restrict the rights to establish or manage publicly 
supported denominational or separate schools guaranteed by 
the Constitution under Section 93 of the BNA Act (Ontario 
and Quebec) or equivalent provisions which, as a practical 
matter, apply in Manitoba, Saskatchewan, Alberta and 
Newfoundland, as set out in the respective instruments 
admitting them. 

While the Department of Justice does not believe 
that such concerns are founded, there is no doubt that it 
would be better to express clearly that there is no intent 
to derogate from such rights. The only disadvantage of 
making special reference to the preservation of these 
constitutional provisions in face of the Charter is that 
it might carry some implication that the Charter overrides 
other sections of the Constitution. However, this result 
is not inevitable and the risk is probably acceptable. I 
do not believe that the Conservative amendment is acceptable 
as it is applicable only for Newfoundland. However, I would 
support an amendment in more general terms as would 
Mr. Chretien and Mr. Tasse. A draft is attached for your 
consideration. 




