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Constitution: Options for Third Stage 

Objective 

The objective is to present to the Queen, as 
soon as possible after February 6, an Address of both 
Houses of Parliament asking her to cause to be laid before 
the UK Parliament a Bill based on the proposed Resolution 
now before the Joint Committee. For the successful outcome 
of the whole process: 

(a) the Address should be regarded by 
the public, by both Houses of 
Parliament and by the UK as satisfying 
constitutional requirements (i.e. 
there should be no room for argurnent 
that the document sent to the Queen 
is not an Address of both Houses); 

(b) the Address should contain all the 
amendments which the Government wants 
to propose or accept; 

(c) there should have been an adequate 
opportunity for the Canadian Parliament 
to debate and propose amendments to 
the Address. 

It is also important that the Address pass through 
Parliament with as little procedural controversy as possible, 
in order to minimize the grounds for delay or obstruction in 
the UK itself. 
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Problems 

1) Opposition tactics in Committee 

Despite the fact that the Committee resolved 
on December 10 to begin clause-by-clause study on 
January 12 and complete its report by February 5, it seems 
likely that the Opposition will continue to attack the 
process and to argue that more time is needed. The 
December 10 resolution will help, by making it more difficult 
for the Opposition to justify obstruction or delay. 
Nevertheless, there is no guaranatee that a satisfactory 
report can be made. There is no guarantee that all clauses 
will have been studied by February 5, or that the Committee 
will have reached a conclusion on the fonn of its main 
recommendation. 

Since the Committee is bound by its terms of 
reference to report, there is authority for the Chairmen 
to put all necessary questions in time to allow a report by 
February 6. There is only 1 real question in the terms 
of reference, though: whether or not "such an Address" 
should be presented. The nature of "clause-by-clause" study 
in these circumstances is unclear. 

It is assumed that every effort will be made in 
the time remaining to obtain the Opposition's cooperation 
in this respect. But the possibility of failure must not 
be ignored, and it remains most important that the Government 
be seen to have made every effort to arrive at a report. 
This aspect of our problems is not further dealt with in 
this note. 

2) Admissibility of amendments in Committee 

The Chairmen of the Joint Committee have apparently 
been provided with preliminary advice to the effect that it 
is not within the Committee's power to make amendments to 
the proposed Address which go beyond the scope of the 
document actually before them; and, in particular, that the 
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question of natural resources is beyond the terms of 
reference of the Committee. We think this advice is wrong. 
While it is true (a) that a committee is not empowered to 
go beyond the scope of its terms of reference and (b) 
that in studying a Bill, a committee must in the absence 
of instructions confine itself to the subject-matter of the 
Bill, it would be an extremely narrow interpretation of 
the Committee's terms of reference to say that the Committee 
is not entitled to·suggest that the Address contain 
constitutional amendments other than those proposed. The 
Committee was requested not only to consider and report on 
the "proposed Resolution", but also to recommend "whether 
or not such an Address, with such amendments as the Committee 
considers necessary", should be presented to the Queen. 
The Committee has not been asked to report the document back-,· 
to the House, as would be the case with a Bill. 

In the case of a normal Bill, the Bill is referred 
to committee after having received the approval of the House 
at second reading. The "proposed Resolution", on the other 
hand, has never been before the House, and the Committee's 
mandate must necessarily be broadly interpreted since the 
House has not expressed an opinion on the document it has 
asked the Committee to consider. Surely part of the Committee's 
task must be to consider whether the proposed Resolution 
goes far enough, and therefore the Committee must have the 
power to suggest additions to the Address, if it recommends 
that an Address be presented. 

~~1 Although the advice given to the Chairman seems to 
~ .. ',.r--.\rv 1 be wrong, it will be necessary to be prepared (a) to meet 

J.r~l,W·, procedural arguments on the point in Committee, and (b) to 
~r make the amendments in the House if necessary. 

It may be against the Opposition's own interests 
to argue that the NDP amendment is not receivable, since 
other amendments outside the "scope" of the proposed resolution 
would also be out of order. If the Conservatives adopt a 
strategy of proposing only narrow amendments, however, they 
may attack the NDP motion on procedural grounds. 

If the Chairman rules that the amendment is beyond 
the Committee's power to make, it is still possible for the 
Committee to include it in the report, since the Committee 
is master of its own procedure. The Speaker might rule it 
out of order; but she would not be called upon to do so unless 
concurrence in the Report were moved. Even then, the leave 
of the House could be sought to report that recommendation . 
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Alternatively, the amendment could be made 
after the Committee had reported, either by sending the 
matter back to the Committee with instructions, or by the 
introduction of a new resolution. 

3) Nature of Committee Recommendation 

The Government said when it published the proposed 
Resolution that concurrence in the Committee Report would 

·constitute authority to present a Joint Address to Her 
Majesty. We have no reason to change the advice on which 
this statement was based, since it seems clear to us that 
if both Houses concur in a recommendation that a certain 
Address be presented, the Address can thereupon be presented 
without further action. However, over the course of the 
last 3 ~s a considerable b_9..d¥ of o os.J.J:.i.gn to proceeding 
By way of concurrencein the Committee Report has revealed 
itself, both in the House and in the Senate. 

The arguments being put forward against concurrence 
in the report fall into two categories: 

(a) Difficulty of Amending 

A committee report cannot be amended directly, but 
must instead be referred back to the committee with instructions 
to amend it. The situation here is complicated by the fact 
that it is a special committee with a fixed mandate, which 
means, according to some precedents,. that the committee has 
to be revived in order to carry out the instructions; further 
complications flow from the fact that it is a joint 
committee, which means that amendments could only be made 
pursuant to resolutions of both Houses reviving the committee 
and instructing it to make an amendment to its report. 

Some people, particularly Senators, have difficulty 
accepting this procedure as practical even for a single 
amendment. When one considers that several amendments could, 
in theory, be proposed, it seems clear that the process 
could be complex and slow. 
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(b) Legitimacy 

There are strongly-held opinions, particularly 
in the Senate but also expressed in the House by Mr. Clark 
and Mr. Baker, to the effect that concurrence in the 
Committee Report is not enough, and that for the UK to 
act there must have been a motion for an Address approved 
directly by both Houses. 

As indicated above, we do not agree; furthermore, 
we would argue that there is no convention requiring a 
formal "Address" to the Queen, and that a clear expression 
of the will of both Houses, transmitted to Her Majesty by 
the Canadian Government, would suffice. On the other hand, 
there may be reasons to sidestep the issue. 

From the Government's point of view, it may be 
highly desirable not to proceed by way of concurrence in the 
Committee Report, even though it seemed a fair way to go 
about it. First of all, the procedure for making amendments 
to a committee report is obviously difficult to understand, 
and it is likely that the Government will find it impossible 
to convince Parliament or the public that it is not trying 
to preclude the possibility of amendment. Second, if 
amendments were actually to be made to the committee report, 
it could involve delay. (Third, the procedure for debating 
a committee report is not suited to the logical, orderly 
and expeditious consideration of what is in effect a 
relatively long and difficult piece of iegislation it would 
be hard for the Government to demonstrate at any given 
point that further debate was unnecessary, or that the 
opposition was simply obstructing. Fourth, the legitrnacy 
arguments are impossible to win; there is a danger that 
relying on concurrence in the Committee Report as authority 
to present a Joint Address would prove inacceptable to the 
public, and it might give the British an excuse to delay 
acting on the Canadian request. Furthermore, the Speaker 
could be placed in a very difficult position if asked to sign 
an Address based on concurrence ih a Committee Report 
(although presumably this could be avoided). 
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¥ The Government has nothing to gain by proceeding 
1,~r•,~ ?¥ w~y of_con7urrence, provided that any procedural 

a ,:x r~ ,P di.fficul ~ies in respect of moving a resolution on the 

f rr· same SUbJect as a committee report can be avoided. 
(See page 10 ) . Moreover, if presented in the proper light 

✓ (and early enough), the Government's intention to proceed 
~, by another route could be seen as a major concession and a . A v demonstration of good faith. 

t 
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4) Public Relations Considerations 

The key to winning the war, and not just the 
battle, is to nullify the Opposition arguments about the 
process. It is essential that the Government act early 
(i.e. some time before February 6) to make it clear that it 
is trying to be fair, and that it is flexible in the matter 
of procedure. At some point, it should be revealed publicly 
that the Government has been trying hard to reach an 
agreement with the opposition parties on how to handle the 
third stage. If it could be made clear to the press and 
the public that the Government was not intending to railroad 
at the third stage, and that it was willing to meet the 
concerns expressed by Mr. Baker and some Senators, the 
ground would be set (a) for an agreement with the other 
parties on a special procedure, or at least for pinning the 
failure to agree on the Conservatives, or {b) for the 
introduction of a new resolution directly. 

The ground should also be laid now for limiting 
debate at the third stage. Consideration could be given to 
the proposal that the Government announce its desire to move 
a motion in the House for a fixed sqhedule for the debate, 
including extended hours and extra sittings. This intention 
should probably be made known before February 6, to be most 
useful. If a motion is put, it could include the terms of 
a special procedure for considering the Address; if so, 
it should be accompanied by a corresponding motion in the 
S.enate, so the Senate does not feel free to adopt its 
own procedure. 

The arguments for limiting debate at the third 
stage will be strengthened to the degree that the Government 
is able to persuade people that the Committee's work has 
resulted in substantial improvements to the Address . 
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Options 

l) If the Committee for some reason fails to report or 
can~ot P:oduce a useful report, the Government's only real 
o~tion will be to introduce a motion for an Address 
directly. Since it will have been able to include whatever 
amendments it wants, the Government would presumably not 
b7nefit from any agreement to treat the new Address as a 
Bil~. An attempt should be made, of course, to establish 
a timetable for the debate by unanimous agreement. 

The main question, if there is no Committee report, 
is whether to proceed in both Houses at once. To do so 
would save some time, but in order to strengthen the apparent 
fairness of the procedure chosen (in what will be a 
contentious climate) it might be better to debate the 
resolution in the House of Commons first; the Government 
could aroue that it wanted the House to have a full 
opportunity to change the resolution before introducing 
it in the Senate. The possibility of conflicting amendments 
would be reduced; moreover, the Senate debate could be more 
carefully monitored and controlled if not simultaneous with 
the Commons debate. 

2) If the Committee does report, the choice of the best 
procedure for the third stage depends on whether the Address 
proposed by the Committee is in the form which the Government 
considers final. If it does, it is less important to use a 
procedure which will make amendments easy; if the recommended 
Address is not in final form, however, the Government will 
have to try very hard to use a procedure which allows it to 
have amendments made without undue difficulty. 

The two basic options are: 

(a) to move a resolution directly, and 

to deem (by House order) the Address 
recommended by the Committee to be a 
Bill reported out of a standing 
committee. 
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Moving a Resolution Directl:i_ 

This process ·11 . 
and could cause so wi sidestep the committee report 
the motion were inm7 con~roversy for that reason, unless 
the Committee It identical terms to that recommended by 
in the House b would be difficult to make amendments 
that follo d ~cause the procedure for debate would be 
and sub we or a normal motion, and only one amendment 
also beam7 nd ~ent could be considered at a time. It might 

difficult for the Government to move its own 
arne nd ments, since it would be the Government's own motion 
a nd the Speaker would probably accept only opposition motions 
for one or two rounds. 

If the motion was in "final form", the procedure 
would be acceptable, because amendments would not be 
necessary. The process would meet most of the criticisms 
expressed so far, since the Address would be directly before 
the House for approval. However, if the motion moved by the 
Government were different from that recommended by the 
Committee, the Government would be criticized for failing 
to allow adequate opportunity for amendments. 

These difficulties would be reduced somewhat if 
the Committee Report were to recommend that the Government 
move a motion for the presentation of an Address, rather 
than merely recommending that an Address be presented. 
The Government could then introduce a motion directly for 
the Address proposed by the Committee, and would be justified 
in moving amendments of its own. The need to debate the 
Committee Report would also be avoided. 

Treating the Address Like a Bill 

Unanimous agreement to treat the Address proposed 
by the Committee as a Bill would have four major advantages 
from the Government's point of view. First, it would ensure 
that all amendments would be considered, because there 
would be re ort st ge; this would deprive the opposition 
of the argument that there had not been an opportunity to 
move amendments, and would also enable the Government to 
make any amendments the Committee pad not made. Second, the 
time allocation rules could be applied to the· report stage 
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or "third reading" b 
s h or oth h. omew at less cont . , w ich would Presumabl b 
th H roversial th - Y e 

e ouse order would re an applying closure. Third 
conclusion of the third :~ve any possibility that at the, 
argue that the House had a~e debate the opposition would 
Address. Fourth th still not directly aporoved the 
t • • ' ere would b " o sidestep the C . e no need for the Government 

ornrni ttee Report. 

It would be 'b same sort of p d possi le for the Senate to qdopt the 
same time as t~oce ure and deal with the Address at the 
in the rules e C?~ons. But because of the differences 
Senate and' tradit 7o~s.and atmosphere of the Commons and 
bet ' th e possibility of conflicting amendments, the 
Cos _way to proce~d might be to avoid dealing with the 
H mrnittee Report in the Senate, allow the debate in the 

ouse to come to a conclusion and then seek the Senate's 
concu~ren~e in the resolution'approved by the House. This 
would avoid conflicts and still ensure that the Senate had 
the Address directly before it. The main problem might 
be that of restraining the Senators from debating the . 
Committee Report; if the Senate did debate the Report, there 
might be procedural difficulties involved in seeking its 
concurrence in a House resolution on the same subject. 

The main drawback of a special order, of course, 
is that it needs unanimous consent. There are advantages 
in seeking such consent even if it is not forthcoming. 

3) For all the reasons outlined earlier in this note; the 
option of simply moving concurrence in the Committee Report 
is the least attractive. There mav be considerable oressure 
to debate the Committee Report, however, if there is~no 
unanimous consent for a special order. When the Standing 
orders were amended in 1969, the Government tried to avoid 
debating the Committee Report by moving its own motion 
(with slightly improved wording). For a variety of reasons, 
this caused a major brouhaha and the net result was that 
even though the Speaker never ruled on the procedural 
questions the Government withdrew its motion and concurrence 
was sought in the Report. 

The circumstances are different here. Because 
of the obvious difficulties involved in proceeding by way 
of concurrence, the Government could claim justification in 
finding another route. Nevertheless, there may be criticism, 
and there certainly•will be if the government motion were 
different from the Committee Report. 
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One of the ma· a· . the Chairman of th C J~r ifficulties in 1969 was that 
motion to concur i~ ~:mitte: had given notice of his 
gave notice of his t' committee report before Mr. MacDonald 
Since the former m~dion to change the Standing Orders. 
the latter onl cou "be moved under "Motions", and 
f Y under Government Orders" there was room 

or argument that th • , effective h' 
1 

emotion to concur was the more 
ve ice for dealing with the subject. 

Th7re are.two ways to protect against a major 
procedural dispute if the Government wants to move its own 
motion directly. The first is to make sure that notice of 
the ~overnment motion is given first; the second, as mentioned 
earlier, is to have the committee recommend that the 
Government put before Parliament a motion for an Address. 
Further protection would be given if the recommendation 
were worded in such a way as not to tie the Government to 
moving precisely the same text as that recommended ~y th~ 
Committee, but instead to allow some leeway for making minor 

changes. 

Andrew Watt 

AW/de 




