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POWERS AFFECTING THE ECONOMY 

Confidential 

1. First Ministers agreed J 9 1980 on une ,_ to include "Powers 

affecting the Economy" on the list of priority items to be 

discussed over the summer. Presumably, this item refers at 

least to the need to ensure the free movement of goods, services, 

capital and labour in order to make the Canadian common market 

more efficient. But in principle such an item would be much 

broader. It would refer to the over-all distribution of economic 

powers between the federal government and the provinces in a new 

constitution. 

2. The purpose of this note is, first, to discuss the distribu­

tion of economic powers, and second, to focus on the specific 

subject of the maintenance of the common market. 

3. The Distribution of Economic Powers 

It may be useful to think in terms of the economic functions 

that need to be performed in Canada and then to suggest a parti-

cular distribution of powers. (The following comments are based 

on the thinking developed by T.K. Shoyama following the assignment 

given to him by the Minister of Justice.) 

(i) Redistribution of income (wealth?) between regions and 
individuals 

This function is said to be the first priority of the 

Minister of Justice. It is related to the idea of entrenching 

the principle of ~qualization in a new constitution, but, of 

course, it is much broader than that. Presumably, a new consti­

tution would commit all governments in Canada to the reduction of 

regional disparities (as Bill C-60 suggested), but the objective 

here is to ensure that the federal government is given the taxing 

and spending powers necessary to carry out its responsibility in 

this regard. Most, if not all, constitutional proposals have 

recognized the redistributive function of the federal government. 

The Beige Paper, for instance, says in Chapter 20: 

Moreover, the central government has the responsi­
bility of overseeing the sharing of wealth among 
Canadians. It accomplishes this in part through 
the mechanism of equalization, but it must also 
have the power to make direct transfers to indivi­
duals, as it does through family allowances and 
old age pensions. 

. .. /2 



- 2 -

(Quote here other constitutional proposals?) 

What should the new constitution say about the federal role with 

respect to redistribution? Is a statement like s.96 of Bill C-60 

(attached as Annex A) sufficient to empower the federal government 

to make payments to individuals and regions (or to reduce taxes for 

redistribution purposes)? Of course, the federal government also 

needs broad taxing powers, as in s.91(3) of the BNA Act. In 

addition, it needs enough actual revenues to be able to implement 

redistributive measures; this 1s perhaps not a constitutional 

question: i.e. revenue sharing is not something which can be 

determined in a co~stitution. But it may be relevant to ask the 

following question: if a revised constitution results in a 

significant shift of legislative powers to the provinces, wouldn't 

the provinces ask that such a transfer of powers be accompanied 

by a transfer of revenues, via for instance a transfer of tax 

points (as the Beige Paper seems to imply)? If that is the case, 

how does the federal government retain enough revenue for purposes 

of redistribution? 

(ii) Maintenance of the common market 

This is another subject on which most constitutional 

proposals agree: a new constitution should somehow include provi­

sions which would prohibit, or at least limit interprovincial 

barriers to the free circulation of factors of production. As 

indicated in paragraph 2, this particular issue will be elaborated 

in the second part of this note. 

(iii) Stabilization Policy 

The federal government's responsibility for stabiliza­

tion policy is currently recognized, even though it is of course 

not mentioned in the BNA Act. The Fiscal Policy Division of the 

Department of Finance, in a paper entitled "A Review of Constitu­

tional Powers in the Area of Macro-Economic Policy" (October 30, 

1979), argued essentially that the current Constitution provides 

the federal government with sufficient powers to carry out its 

stabilization responsibilities. Assuming that becomes the federal 

position, what should a new constitution say about macro-economic 

powers? A precis prepared by the Department of Justice in May 

1979, suggested that one approach would simply be "to add a very 
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broad, purpose-oriented, general category to the federal list of 

powers; an example might be a head such as 'price stabilization 

and the maintenance of high levels of employment"'. Another 

approach would be "to broaden one or more of the existing 

enumerated heads by means of a general statement (e.g. to broaden 

the trade and commerce power by rephrasing it to read 'trade and 

commerce and the regulation of the national economy')". It is 

possible that the very fact of writing such expressions into the 

text would in effect strengthen federal powers, since the existing 

constitution carries no such words. (The section of the Justice 

Precis from which the above quotes are drawn is attached as 

Annex B.) 

It will also be necessary to have a view on the 

distribution of powers: should the federal government be solely, 

primarily or partially responsible for stabilization policy? 

(Annex C summarizes the recommendations of various groups concern­

ing the division of powers in the area of macro-economic policy. 

This summary was prepared as an appendix to the Finance paper 

mentioned earlier. Some important proposals are not covered and 

will be added.) It may be helpful at this point to provide a 

definition of stabilization policy. In the Finance paper 

mentioned above, it was defined as follows: 

Macro-economic management as it is currently 
practiced primarily reiies on the manipulation 
of the •big levers of fiscal and monetary policy 
to maintain a level of demand in the economy that 
is sufficiently high to maintain output and employ­
ment at a high level, but not so high as to 
contribute to inflationary pressures. Macro-economic 
management is also concerned with the balance of 
payments and the exchange value of the Canadian 
dollar. 

It would seem to be out of the question to suggest that 

the federal government should be exclusively or partially respon­

sible for macro-economic management or stabilization policy. As 

several economists have pointed out, the provinces, or at least 

many of them, can and do conduct fiscal policy. _(It is generally 

recognized that monetary and exchange rate policies should be 

exclusively federal; but in view of their close relationship with 

fiscal policy, this may not be an adequate statement.) If it is 

true that federal and provincial governments/have different 
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comparative advantages with respect to stabilization, then the 

conclusion should be that the feder~l government should be 

primarily responsible for stabilization policy, i.e., the 

provinces would not be excluded. What then should the constitu­

tion say about their role? Could the question of their role be 

covered by a statement of principles or goals similar to the 

commitment concerning regional disparities contained in s.4 of 

Bill C-60 (see Annex A), i.e., both levels of governments would 

commit themselves to certain economic goals? 

What might those goals be? Over the years, there have 

been various statements on the goals of Canadian economic policy, 

including the White Paper on Employment and Income and the First 

Annual Review of the Economic Council. Clarence Barber summarized 

economic policy objectives as follows: 

Although government economic policy may have many 
and varied objectives, there is now broad agreement 
that primary emphasis should be given to the 
following three major objectives: 

1. low levels of unemployment 
2. reasonable stability of prices 
3. an adequate rate of economic growth. (1) 

There are of course serious problems with statements which commit 

government to certain objectives. For instance, a government 

decision taken on grounds other than economic policy and which 

had the effect of increasing prices, could perhaps be declared 

unconstitutional. One way to deal with such problems is illustrated 

by the Declaration of Policy in section 2 of the U.S. Employment 

Act of 1946: 

The Congress hereby declares that it is the 
continuing policy and responsibility of the 
Federal Government to use all practicable means 
consistent with its needs and obligations and 
other essential considerations of national policy, 
with the assistance and cooperation of industry, 
agricuiture, labor, and State and local governments, 
to coordinate and utilize all its plans, functions, 
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and resources for the purpose of creating and 
maintaining, in a manner calculated to foster 
and promote free competitive enterprise and 
the general welfare, condi-tions under which 
there will be afforded useful employment 
opportunities, including self-employment, for 
those able, willing, and seeking to work, and 
to promote maximum employment, production and 
purchasing power. (underline added) 

Even if a new constitution were to include a specific 

head concerning the federal stabilization role, the federal 

government would also need the necessary taxing, spending and 

borrowing powers. Taxing and borrowing powers present no parti­

cular problem, although there is the question whether the federal 

government will be left with a large enough share of public 

sector revenues or whether its revenues will represent a large 

enough share of GNP. The Finance paper mentioned above argues 

that the present situation is adequate. Again, assuming that is 

agreed to, how will it be ensured that the result of the new 

over-all distribution of powers will produce a similar situation? 

This is not unlike the question raised under the redistribution 

item. 

Concerning the expenditure side of stabilization policy, 

the federal government presumably needs to have legislative powers 

in enough areas so that its changes in expenditures can have a 

meaningful macro-economic impact. 

Finally, whatever the new constitution were to say about 

federal and provincial responsibilities with respect to economic 

stabilization, since it is clear that both levels of government 

will be involved, there is the question whether the text should 

say something about federal-provincial consultation or cooperation 

on economic matters. The existing machinery for federal-provincial 

economic and fiscal cooperation is quite developed. Perhaps a new 

constitution could simply include a commitment which would reflect 

current practices, although the very fact of including such a 

statement in the text might stimulate both levels to refine and 

extend existing arrangements. 
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(iv) Economic Development 

In order to fulfil! its re_sponsibili ties with respect 

to stabilization policy and redistribution of income, the 

federal government clearly needs powers related to economic 

development, and therefore, in turn, several of the powers 

necessary to economic development have already been mentioned, 

i.e., taxing and spending powers. Responsibility for the tariff 

and the exchange rate are also essential. 

In addition, the federal government needs the responsi­

bility over such matters as competition policy and securities 

legislation. 

Then the question is whether the constitution should 

include a list of areas related to the economic infrastructure, 

such as transportation, communications, energy, R & D, agricul­

ture and other primary resources, etc., or whether such matters 

should be covered by a more general statement which would provide 

for concurrent powers over economic development with the qualifier 

that interprovincial and international matters are to be under 

federal jurisdiction. 

With respect to the federal spending power, in the 

context of economic development, an important observation is that 

the federal government should ensure that it is given jurisdic­

tion, not necessarily exclusive, over activities that are likely 

to involve significant expenditures, over, say, the next hundred 

years. A case in point is R & D. 

(v) International Economic Relations 

It is not clear whether this question is a function 

comparable to the first five. Rather, it may follow from them. 

On the other hand, including it as a separate essential function 

would add weight to federal arguments to justify some of the 

specific powers required by the federal government, such as the 

international aspects of economic development, the tariff, the 

exchange rate. And· a central responsibility for international 

economic relations is also crucial to the maintenance of the 

common market. 
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4. MAINTENANCE OF THE COMMON MARKET 

This matter differs from the others discussed so far 

because the basic concern is not with federal constitutional 

powers, but rather with limitations on provincial powers. 

Clearly, despite the federal trade and commerce 

power, s.121 of the BNA Act and the restriction against 

provincial indirect taxes, there have always been restrictions 

on the free circulation of the factors of production. But as 

several observers have pointed out recently, there seems to be 

an increase in provincial protectionism. It is not necessary 

here to mention some of the more recent examples; It can be 

pointed out, however, that most constitutional proposals have 

emphasized the need to eliminate or to limit interprovincial 

barriers to trade. The Premiers of Ontario and B.C. have also 

expressed concern about such measures. 

A certain amount of work on this subject has been done 

recently inside the federal government. Last spring, a series 

of papers were prepared by various departments on various aspects 

of barriers to trade, and more recently, work has been done in 

Finance and in ITC to identify the range of interprovincial 

barriers to trade more systematically. In addition, federal 

ministers have recently been expressing serious concern over the 

issue and two months ago, the Minister of Employment and Immigra­

tion was directed by Cabinet to tell his Nova Scotia and 

Newfoundland counterparts that: 

future expenditure commitments relating to 
employment and manpower training programs 
in these provinces would depend on a 
satisfactory resolution of the problem of 
provincial restrictions on employment 
opportunities in offshore projects. (5015-B0RD(NSD)) 

It is not known at this point how the federal govern-

ment wishes to proceed in discussing this matter with the 

provinces over the course of the summer. Provinces might be 

expecting a fairly well developed federal position, given all 

the recent statements of concern coming from Ministers, 

including the Prime Minister. Given the limited work done so 

... /8 



- 8 -

far and the t· ime constraint, an attempt will be made here to 

suggest a possible federal approa~h. 

In introducing this item, the federal government would 

emphasize that it is not (necessarily?) seeking increased powers 

for itself. The federal minister would indicate the federal 

government's increasing concern over the state of the Canadian 

economic union. Noting this view is shared by many observers, 

he would point to provincial measures which impede the free 

flow of goods, labour, capital and services across provincial 

boundaries (list a few examples). There are all sorts of such 

measures, but th~ minister could single out more specifically 

provincial measures which discriminate between resident and 

non-resident factors of production. He would declare the 

federal governme~t•s hope that the new constitution include 

provisions to keep interprovincial trade barriers at a minimum. 

He could then say that such provisions might be based on an 

expanded section 121, an economic bill of rights (mainly in 

relation to labour mobility) and restrictions on indirect 

taxation. He might also mention that a clarification of the 

federal trade and commerce power might be necessary. A decision 

would have to be made whether the minister would acknowledge 

that constitutional restrictions might very well affect federal 

as well as provincial measures. 

A number of questions have to be answered eventually, 

and not all of them can be resolved before the issue is first 

raised with the provinces. Here are some of those questions: 

- what particular constitutional approach or combination 

of approaches should be selected? 

- how should the above be defined, since every impediment 

to free movement is not necessarily unacceptable? 

- how can a constitutional approach be related to 

possible non-constitutional measures, such as inter­

governmental agreements? A note on possible constitu­

tional language is attached as Annex D. 
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- what is the relationship between the common market 

problem and the item on resource ownership and inter­

provincial trade? There is a question of substance 

here, and a question of strategy, i.e., the federal 

side may want to indicate (as was considered last 

fall) that it will be prepared to "make a deal" on the 

resource question only when the provinces have indi­

cated a willingness to do something about barriers to 

trade. 

- might a reformed senate have a role to play in this 

area? 

A.J. 
17.6.80 



Annex A 

EXCERPTS FROM THE CONSTITUTIONAL AMENDMENT BILL (C-60) 

II Statement of Aims of the Canadian Federation 

4. To these ends, the stated aims of the Canadian 
federation shall be: 

to pursue social justice and economic opportunity 
for all Canadians through the equitable sharing of 
the benefits and burdens of living in the vast land 
that is their common inheritance, through the 
commitment of all Canadians to the balanced 
development of the land of their common inheritance 
and to the preservation of its richness and beauty 
in trust for themselves and generations to come, 
and through their commitment to overcome unacceptable 
disparities among Canadians in every region including 
dispariti€s in the basic public services available to 
them. 

IX Regional Disparities 

96. Without limiting or restricting the generality 
of the statement of aims of the Canadian federation 
set forth in section 4 of this Act and without 
altering the legislative authority of the Parliament 
of Canada or of the legislatures of the provinces or 
the rights of any of them with respect to the 
exercise of their legislative authority pursuant to 
law, the Parliament of Canada and the legislatures 
of the provinces, together with the government of 
Canada and the governments of the provinces, are 
committed pursuant to the Constitution of Canada to 

(a) promoting equal opportunities for social and 
economic well-being, 
(b) assuring as nearly as is practicable the 

availability of essential public services of 
reasonable quality, and 
(c) furthering economic development to reduce 

disparities in opportunities for social and 
economic well-being and in the availability of 
essential public services of reasonable quality 

for the benefit of all individuals in Canada, wherever 
they may live. 



Annex B 

SUGGESTION RE ALTERNATIVES FOR CHANGE 

. . The above suggest~ f • • • JUrJ.sdiction ~, as ar as changes in legislative 
might be tak arc concerned, that there arc two npproaches which 
purpose r. ~n to any. amendment to the Constitution for the 
··•ould b 0 ~ 5 rengthening federal economic powers One anr)roach 
~ e to add a ve b d • • " 

t ry roa , purpose-oriented general 
ea cgory to the f d . 1 1. , • 

I h e era ist of powers· an example might be a 
cad such us II • e . ' • • , • h' 1 price gtabil1.zation and the maintenance of 
i'i! 1 ~eve ls of unemployrnen t"; or to broaden one or more of the 

existing enumerated heads by means of a general statement 
!e.g., to broaden the trade and commerce power by rephrasing 
it ~o read "tt·adc and commerce and the regulation of the 
national economy"). 

. . The other approach would be to broaden the existing 
specific heads of jurisdictiQl1 in certain very specific ways 
to accomplish very specific economic purposes (e.g., interest 
including the terms and conditions of loans relating thereto) 
or to add certain very specific.individual heads to section 
91 (e.g., securities). 

Of course, both approaches can be used and with 
respect to different or the same subject matters. Some 
suggestions thc1t have been or could be made, for example, 
arc: 

(1) broadening Parliament's pm-1cr over trade 
and commerce so that it includes the regula­
tion of int~provincial trade and commerce; 

(l) broaclcning Parliament's power over trade 
und commerce so that it includes the regula­
tion of intr,,provinci al trade and commerce 
when substo11ti ally connected to the regulation 
of interprovinciul or international trade 
(or when necessary in the national interest); 

(3) broadening Parliament's power over trade and 
commerce so that it inciudes all for.ms of 
interprovincial transactions, covering intangi­
bles as well as tangibles; 

(4) broadening Parliament's power over trade and 
commerce so that it is not limited to making laws 
in relation to "the regulation of trade and com­
merce" but encompasses making laws in relation 
to "trade and commerce"; 

(5) broadening Parliament's authority to regulate 
banks and banking so that it includes all 
financial institutions - e.g., replaces. 91.16 
("savings banks") with "financial institutions"; 

(G) broadening Parliament's authority over banking 
so that it provides "banking including the total 
volume-of credit"; 

(7) bi:oaclening banking so that Parliament's 
au tf10ri Ly e>: tends to "banking and the regulation· 
of financial ac ti vi ties which af feet the national 

economy"; 

(8) broadening Parliament's authority over interest 
so that it provides "interest and ere di t" (which 
would include consumer credit); 
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( 9 ) bro.a.dening p- . 1 . 
h d . ut iarnent's pow0.r by adding a new 

ea entitled "capital markets"; 

(lo) adding "th • e regulation of corporations" (busi-
nesses) ~~ich operate in more than one province. 

In developing alternative suw_, estions for consti tu-
tional a J "'' menrment, factors to consider in choosing an approach 
arc: 

(1) over-specification is usu~lly a mistake in a 
constitutional document (it can become out of date 
quickly); 

(2) any additional federal pmver will detract from 
provincial authority, especially if the federal 
power is expressed .to be "exclusive"; thus the 
more general the description of the federal power 
the greater will be provincial opposition (both 
because of the wider scope and because the wider 
description will create more uncertainty as to 
exactly where the limits of that description lie). 

Since additional federal authority will usually 
detract from p·rovincial authority, an option to consider in 
expanding federal authot·i ty is the technique of _f0_!)5=urr_C:nt 
~uthority. In this case, in the absence of conflicting and 
o~~rriding federal legislation, provincial legislation 
would operate. 1~us, if Parliament were given concurrent 
authority respecting local trade and commerce, Parliament's 
exclusive jurisdiction over interprovincial and inter~ 
national trade and commerce could remain with additional 
con~urrent authority given to regulate local trade. Provin­
cial legislative jurisdiction would continue unless specific 

pieces of provincial legislation conflicted wi~, federal 
legislation on the subject. If i~ is expected to expand 
federal jurisdiction in areas where there is already con­
siderable provincial legislation, it would probably be 
politically easiest to do so by means of concurrent powers. 

Another technique which can be used to lessen 
the impact of extending federal legislative jurisdiction in· 
an area is to make such extension subject to provincial 
raramountcy. In this case the grant of authority could be 
exp-ressed so that federal legislation Kould operate only 
so long as there was not conflicting and overriding provin­
cial legislation in the area. 

On occasion a trade·-off might be made so that 
Parliament's jurisdiction could be expanded and the provin­
cial as well. For example, it has been noted above that 
the provincial incorporation of near-banks (e.g., caisses 
populaires) is on shaky ground. It has been suggested that 
in this area Parliament might be given exclusive legislative 
jurisdiction over financial institutions which operate 
in more than one province or outside the country, while the 
provinces might be given jurisdiction to incorporate financial 
institutions including banks which operate only in one 
province. 

There arc two other techniques fo1· change that 
will be mcnl:ionccl here !Jut not considered: the first, be­
cause it is being considered in other papers; Lhc second, 
because more comparative study would have to be done to 

, develop the alternatives. The first is the placement of 
limitations on provincial (and federal?) governments by en­
suring the free movement of goods, services, people, etc. 
Safeguards of ci1is nature exist in part in the present section 
121 (but not so as to restrict the federal government). Also, 
the Constitutions of other federal states contain comparable 
clauses. But, as noted above, the matter is tl1e subject 
of three other papers. 
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'l'hc ot.her kind of change is one that calls for a· 
~tructural change as, for example, the creation of a formal­
iz~d body deciding matters especirilly of fiscal policy - as 
exists in Australia. 'l'herc arc difficulties with these kinds 
of bodies. 'l'hat in Australia ~eveloped historically out 
?fa need recognized by everyone for harmonization of borrow­
ing. Only after the body had been established and was 
operating on a voluntary basis, was it constitutionally en­
trenched. 'l'hat this kind of mechanism could be grafted 
on the Canadian Constitution "out of the blue" may be un­
realistic but alternatives of this nature could be kept in mind. 



Annex C 

~l~NDAT LONS OF 
DIVLSlON OfPOWlills 'ARl 11US GROUPS CONCERNING THE 

---...c..:..:..::.:..::::.___.::l:..'.:N~T~ll~E t\REA OF MACRO-ECONOMIC POLICY 

Task Force on Na L.io11al Uni Ly 

Economic Pol!:..9: 

3 L. should bc:Tltc principal roles and responsibilities of Lhe cenlral government 

iv the 111c111agemc>nt of Canada-wid0 economic policy (including 
monetary policy) and parlicipation i.11 the slimulation of 
regional economic activily 

Taxing PO\,;ers 

41. noth Ll1e central and provincial governmenls should be granted 
equal Rccess Lo tax sources, with Lhe exception Lhat customs and excise 
laxes be an exclusive central power. The provincial right to use indirect 
taxation should be qualified to ensure that the impact of such taxes do 
not fall upon per$ons outside the taxing province. 

Spending Powers 

46. Tile spending power of the central government should be retained 
in mallers of federal-provincial programs of interest Lo the whole of 
Canada, but its exercise should be subject to ratification by a reconsliluled 
second chamber, and provinces should be granted the right to opt out of 
any such program, and where appropriate receive fiscal compensation. 

Federal-Provincial Consultations 

24. The annual conference of finance ministers should be used more 
actively to ensure the coordination of economic slabilization policies, 
by providing a common assessment of the economy and a better knowledge 
of l11e total revenues expenditures and borrowings of the Canadian public 

sector as a whole. 

2:i. Meclings between the central and provincial governments and 
rq.>rcsP11lalives from Lhe private seclor should be regularized and 
inlcgr.1Led under Lhe general supervision of conferences of the first 

ministrrs 011 Lile P.Cono111y, to be held every Lwo or thi-ee years, with 3· 

view Lo [r.1mi11g ;111cl coonli.nating poli.cles <IPsignecl lo achieve medium ;1nd 
I 011g!'r-Len11 object i.vcs for Lhe Canadian economy and for its ma i.n sectors 

of activjLy. 

Il O11U1r-!:.9._/\dvisory CommiLLee on· Confederation 

Stabilization 

tl:lllage111e11l of the economy through the devices of fisca 1 and 
monf'tary po.Ii cy has become a central task of conlemporary government. 
Maintenance of Lile national economy requires Lhat the federal government 
be mainly responsible for such economic management. 

Hence, the tools of monf'tary policy, tile central bank, currency, 
interest and bunking generally, should remain in federal hands. The 
activities of provincially-chartered financial institutions should be 
s11bject to federal regulation to the extent Lhat their operations 
constitute parl of the national banking system. 

Fisnil poli.cy posC's a more diffic1ill problem, since the primary 
i11sln1111c11Ls for cond11cli11g il, U1xing, spending ,1ml public borro,:ing ,111<1 
i11vcsl111c11L, are sl1arcd hctwcC'n rcdPra] and provincial governments. Some 
province's arc large enough to conlemp]ate managing Lheir m,n fiscal 
polici('s, a11d i.t is Lheorct.ically possible for the provinces collectively 
Lo 1111der111ine or frustrate a fiscal posturP selected hy the federal 



- 2 -

government. Indeed . 
levels off" ' in the postw 

lscal power I <'• period the federal grip on the 
has grown and as w tas st eadi)~ weakened capac1·ty · <l e moved f as provincial fiscal 
111 epen<lent taxation. rom a t,·nLralized tax rental system to 

Consistency m. I . 
centralization here . iglt suggest, therefore, a considerable degree of 
tax sources regul t,_w1th th e federal govenunent dominating the major 
<l t • • ' a ing provinc • 1 b · e enn1n111g overall 1 ia orrow1ng, especially overseas, and 
fiscal control ex· l e~els of spending. In various ways, such central 
d is s 111 seve l ll evelopmcnt is clear 1 . : 3 • o. 1er fedeniJ countries. Such a 
context. Y impossible 111 the present Cau;idian political 

Iv(' be] icve t1 L h impose i Ls , la f'ac level of government should be free to 
Constil t· oi,n forms and levels of taxaUon, :is set out in the cxistini,; 

_ ~ 1011
, •111d would modify Lhf' prcscnL prohibition on indirC'CL 

rrovii~cial taxation. Provinces should be free to use any form of 
axa~ion, so long as it is not actually borne by persons outside the 

frovuic-e. lve believe thaL, desplte Lhe considcr;ible provincial fiscal 
ever~ge, Lhe federal government does retain adequate taxing and 

spe nd1 ng power to maintain its primary responsibility for fiscal policy._ 

ilul we <;..lso suggest that much greater efforLs·will be needed 
in lhe futut·e to coordinate federal and provincial fiscal policies. 
Recent events demonstr;ite that federal fiscal decisions, such as budget 
cuts, or Lax changes, can have direct impact on provincial budgets. The 
same is Lrue i~ reverse; for example, external provincial borrowing can 
affect the <'Xchangc raLes, and provincial taxing decisions have a dit"ect 
effect on Lhe equalization payments Ottaw;i musl nwke. This is compounded 
l>y the• f,ict Lh:1L .i Jarge proporLi.on or fcrler;tl :;pc·nding ii; <·r,111111illcd lo 
tr,rns fers to LIH' provinces. The regular meetings of federa l-provincia I 
finance minislers l1ave made some coordination of fiscal policy possible. 
lt could be expanclC'd through discussion in the House of Provinces or 
some other more permanent forwn in which informal agreement on appropriate 
fiscal policies could be reached. Such a "free-for-all" tax system has 
its dangers, as frequent disputes over revenue shares have demonstrated, 
hut Lhe alternatives have even more serious drawbacks. One is to allocate 
specified revenue;sources to different levels. It poses insuperable 
problems of relating available resources to revenue needs. The other is 
lo relain all m.ijor tax sources in central hands with unconclilional 
L1·,111sfers replacing provinria] taxes. Th.Jt implies an 1111acccpl;1ble 
degree o[ centralization and a serious lack of accountability. 

Hec-ommendaLions 

The implications for the distribution of po1vers can be 
summarized as follows: 

(a) federal responsibility frir monetary policy. 

(b) Federal control. of the central bank and of banking, and of the 
i.nlerprovincial banking aspects of provincially-chartered 
financial institutions, such as trust companies and credit 
unions. 

(c) Tlw fC'dC'ral and provincia.L governments should have access Lo 
all modes of taxation, subject to the proviso that no provincial 
tax shall be imposed on residents of another province. 

(d) The secti.ons o[ the constitution dealing wjLh th~ machinery of 
intergovernmental relations should provide for mechanisms to 
ens11re fcdcra]-provincial discussion of Llte sharing of tax 
r·evc1111cs, levels of t:ixcs, borrowing practic-cs and Lhe like. 
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92: The Federal 
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11
~ economic goals rf~neral economic policy designed to achieve r· 1101111c powrr:-; to reg;,j t lls rnea11s that they must have sufficient 

lscal policies. a e th c economy through strucLuraJ, monetary and 

93 - Nation- l . 
objecLivC's Lhroiidl econoi~nc poJ.i.cies shouJ.d Lake more account of regional 
c 'd g1coord111;it· I . onsi erable admi ni _ . . lng mec 1an1 sms belcc11 governments and Lhrough 
Federal Govern Sltat1.ve decentralization 1.n the operation of the 

mcnt and its agencies. 

Taxing Powers 

54. Generally k. • 
lhe principl 

1
. spea J.ng and subject lo recommendation we endorse 

access Lo 11 L}dt th e Federal and Provincial Governments should have 
division ;. fields of taxation. However, in order to bring about a 

0 revenues that may accurately reflect the priorities of each· gover11mcnt u 
th • ' iere_shouJ.d be Federal-Provincial consultations to determine 

c most equitable m f · • · · f' ld f • • h 
l . 

1 
eans o apport1.on1ng Joint ie so taxation 111 t e 

1.g1t of: 

(a) Llie projected responsibilities of each level of government in 
the immediate future; 

(b) llie anticipated increases in their respective expenditures; 

(c) economic and administrative limitations, such as preserving 
sufficient leverage for the Federal Gover1unent by means of its 
taxati.011 system to discharge effectively its function of 
managing the economy. 

55. Provincial legislatures should have the right to impose indirect 
taxes provided that they do not impede interprovincial or international 
trade and do not fall on persons resident in other provinces . 

.'16. The powet· of Lhe federal. Parliament Lo make conditional grants 
for general fcderill-Provincial (shared-cost) programs should be subject 
to Lhl' estilblishment of a national consens11s both for the institution of 
any nc~ progrilm and for the continuation of any existing one. 

57. ff a province does not wish to participate in a program for 
which therf' is a national consensus, the Federal. Government should pay 
tile Government of that province a sum equal to the amount it would have 
cost the federal Government to implement the Program i11 the province. 
However, a Lax collection fee of about 1 per cent, equjvalent to the 
cosl of coLJecling the monl'y paid to the province should be deducted 
from Ll1e a111011nl paid to non-participating provinces. 

Income Controls 

96. Tn cases of national emergency as defined by the Parliament of 
C;111ad.1, the provinces should <lelegate to the Federal Parliament all 
ad<litiona] powers ne~essary to control prices, wages and other forms of 
inrome, inrl11di11g renl, dividends and pro.fits, to jmplement its prime 
rcsponsib.i Ii.Ly Cor f11J I c111ployme11L and balanced growth. 

Financia L lnsl i Lul.i 011s 

98. 14herl' financial insti.l11tions (trust companies, insurance 
companies, finance companies, credit 11nio11s, caisscs populaires) do 
business in more Lhan one province, they should have to meet national 
sland~rds ilS dl'!ined by lhe Federal Parliilml'nL; where they confine their 
activities lo a single province, Lhc- provinces should relilin exclusive 
jurisdiction. 
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11. 2 The Const·t . 
necessary lcgisl t· 1 ution should • 1 national trad ba ive powers l give t1e federal Parliament the 

e; ut th . 0 regul~te the national economy and inter-
regu]ate the provincia~ provJnces should have legislative power to 

economy and other local matters. 

1.2 .1 
The Federal Parli2111cr1L each have " and the prov.i.nc:i.aJ Legislatur0s should 

followl .ng power to levy taxes by any mnan ft t· b' t t th recommendations. ~ so ·axa ion, su Jee o e 

12.2 
Only the Federal p 

customs duties. arliameut should have the power to levy 

12.3 
should Nc.i llicr Lile [edera L Parliament nor the provincial legislatures 
trade. have th e power to levy taxes creating barriers to interprovincial 

12.4 
A provi,!:lce should not have power Lo impose a tax that has a 

Len<lency lo be automatically passed on by the taxpayer to a person 
outside of the province. 

12 •5 Neiiher the federal Parliament nor the provincial legislatures 
should have the power to levy a property tax against the other. 

l!.~~<~£-~..L~!JCnding Powers 

13 .1 The Consti lution should expressly provide that the federal 
Par] iament have a general power to spend money for national purposes and 
ll1e general welfare of Canada, subject to the following recommendations. 

lJ. 2 The fed era 1 government could only ini tia le a na tiona 1 shared 
cost progra111 with the provinces when a national consensus exists. A 
national consensus could be determined by the approval of a 2/3 majority 
in reconstituted Upper House. 

IJ.3 A11y province could opt out of a shared cost program and such 
province 1,•ould be entitled to compensation equal to the amount of money 
it would have received from the federal government under the program 
subject to its agreeing to provisions respecting inlerprovincial portability. 

The Monetary Syslcm 

J8.l The federal Parliament should have exclusive legislative power 
respecting the monetary system. 

18. 2 The federal Parliament should have exclusive legislative power 
respecling incorporation, organization and operation of financial 
intermediaries with federal charters, such as banks. 

J 8. 3 Tl1c provinces shoul cl have exclusive legisJ a tive power respect.i 11g 
the i11corpor.1L.io11, orga11izr1tion and operation of financia] int(•rrnecliaries 
,....ilh provinci;1I charters, such as provincial trust, and mortgage and 
loan companies, credit unions and caisses populaires. 

18.4 The 1c<leral Parliament should have exclusive power respecting 
interest. 
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DATE 

June 13, 1980. 

SUBJECT 
OBJET 

Cons~itutional Provision Regarding the 
Barriers Between Provinces 

Judging by the way the Prime Minister talked at his Press 
Conference last Monday, he may want to have a provision in the Constitution 
concerning the abolition of inter-provincial barriers. This raises the 
question of how it CQuld be done technically. I looked at'the EEC Treaty 
to find out how the absence of barriers was provided for and found out 
that the Treaty defines very specifically how the free movement of goods, 
persons, services. and capital shall be assured within the Community. 
Because a Constitution is not flexible, the level of details found in a 
Treaty would not be desirable in a Constitution. 

If the Prime Minister wants to include something on barriers 
in the Constitution, it could be done technically in two ways: 

through specific powers 
through a "motherhood" statement. 

I Specific Powers 

Again, it could be done in two ways: 

As a federal power: 

Notwithstanding anything in the Act, the Parliament of Canada might be 
given the power to make laws to abolish obstacles to the free circulation 
of people, goods, services and capital between provinces. 

In that case, an overriding federal law would nullify dispositions which 
create barriers in the provincial laws. The federal government would have 
discretionary powers to decide which barriers are tolerable and which ones 
are to be abolished. We are not likely to get an agreement on such broad 
federal powers. Moreover, such a disposition would give rise to numerous 
Court cases, due to the absence of a definition of an obstacle to the 
circulation. It might also place the federal government in a politically 
odious situation. 
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- As a limitation t 
o provincial powers: 

There could be a pro .. 
stating that th vision at the end of "the list of provincial powers 

e powers given t h 1 . . not be exercis d O t e egislatures of provinces should 
goods serv· e to create obstacles to the free circulation of people, 

' ices a nd capital between provinces. 

This clause wo ld 
B . u ensure that no barrier could exist between provinces. 

ecause it would be . 
to def d 

1 
in general terms, provinces might end up in Court 

st e~ a most any of their laws. Moreover, we are not sure at this 
a~e tat we want to abolish all barriers between provinces, and with 

sue ~ provision all barriers would be unconstitutional. Provinces are 
not likely to agree to its inclusion. 

II Motherhood Statement 

The other option would be ·to include in the Preamble to the 
Con st itution a declaration of principle on the necessity to abolish inter-· 
provincial barriers._ 

It could be done either through a statement of fact like: 

"Canada is an economic community in which people, goods, 
services and capital circulate freely." 

or through a declaration of intention like: 

"The Government* of Canada and the Governments of its 
Provinces and Territories shall work together to ensure 
the free circulation of people, goods, services and 
capital b~tween provinces." 

A statement of fact would be stronger, since it could be 
interpreted by the courts as a limitation to provincial powers. 

A declaration of intention would be an incitation for the 
provinces to enter into an agreement on a Code of Economic Conduct. 

This Code would go into the detail of what should be eliminated 
and what could be tolerated. 

It should be noted that those sections would not catch all 
the discriminatory dispositions included in the provincial tax systems. 
A fiscal advantage granted to invest in a place might not be legally an 
obstacle to capital flow, even though, in fact, it constitutes one. 

* Assuming the Governments are mentionned in the Constitution. 




