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INTRODUCTION 

Objectives 

b Following are the principal obJ'ectives to be achieved 
Y the measure. 

( 1) 

( 2) 

(3) 

(4) 

(5) 

Provision f • edure f th ?r a completely Canadian amending proc 
or e entire Canadian Constitution. 

"Patriation" of the Constitution. 

Entrenchment of a Charter of R' ht and Freedoms for 
Canada. ig s 

Entrenchment of principles of equalization payments a nd 

reduction of regional disparities. 

Some provision for modernization of the text of the Con­
stitution, now and in the future. 

( Elements of the Measure 

The main elements contained in the proposed measure _are 
as follows. 

( 

(1) Resolution for a Joint Address, requesting enactment of a_ 
statute by the Parliament of the United Kingdom, as described 

(2) 

( 3) 

in (2). 

Proposed United Kingdom statute - the Canada Act, the French 
version of which is contained in Schedule A, which would give 
force of law to that set out in (3) below. 

Schedule B - The Constitution Act, 19B0(pp. 3-16) containing 
new provisions of the Canadian Constitution, and also in­
cluding Schedule I to the Constitution Act which would list 
most statutes making up the Constitution of cancda and would 

rename them. 





Proposed Resolution for a Joint Address to 
Her Majesty the Queen respecting the 
Constitution of Canada 

WHEREAS in the past certain amend­
ments to the Constitution of Canada have 
been made by the Parliament of the United 
Kingdom at the request and with the consent 
of Canada; 

Projet de resolution portant adresse com­
mune a Sa Majestc la Reine concernant 
la Constitution du Canada 

Le Sena! et la Chambre des communes du 
5 Canada rCunis en Parlement. considCrant: 

que le Parlement du Royaume-Uni a 
modifie a plusieurs reprises la Constitution 
du Canada a la demande et avec le consen­
tement de celui-ci; 



resse corn. 
concernant 

nmunes du 
ilerant: 

e-Uni a 
nstitution 
le consen-

C C 

( 

PREAMBLE TO THE RESOLUTION 

h 'b s the his-
Te first clause of the preamble descri e arts of 

torical situation whereby in the past amendment7 to PP rlia­
th e Constitution have been made by the United Kingdom a 
ment. 

A list of the amendments made in the past by th e 
United Kingdom Parliament is set out at Tab A. 

Many amendments can already be made in Canada; for . 
1 ·t· h North America examp e, pursuant to section 91(1) of the Bri is d the 

Act, which provides that Parliament may legislat~ to 9;c1f which 
Constitution of the federal government, and section titu-
provides that provincial legislatures may amend th e Co~7tution 
tion of the province and other provisions of the Cons.~ 
such as the British North America Act, 1871 which P7ovi es d 
that provincial boundaries may be changed when Parliament an 
the concerned provincial legislatures agree. 

The "request and consent" of Canada refers to the 
convention that the U.K. would not legislate for Canada except 
with its request and consent expressed in most cases by the 
two houses of Parliament. Sections 4 and 7(1) of the Statute 
of Westminster preserve that convention. 

The full text of the Statute of Westminster, 1931 
is found at Tab B. 

The constitutional convention of "request and consent" 
does not require the request and consent of provincial govern­
ments or legislatures. In fact, there was no consultation with 
the provinces in the case of eight of the fourteen'major amend­
ments made by the United Kingdom thus far. 

1871 

1875 

1886 

1915 

1943 

1946 

1949 

1949 (2) -

Establishment of new provinces. 

Privileges and immunities of the 
House of Commons. 

Representation of the Territories 
in the House of Commons. 

Redefinition of senatorial divisions. 

Postponement of redistribution of 
House of Commons seat. 

Readjustment of representation in the 
House of Commons. 

Entry of Newfoundland. 

Establishment of the amending pow~r 
of Parliament (section 91(1)). 



AND WHEREAS it is in accord with the 
status of Canada as an independent state I 0 
that Canadians be able to amend their Con­
stitution in Canada in all respects; 

que, de par le statut d'Etat indcpendant du 
Canada, ii est lcgitime que les Canadiens 
aient tout pouvoir pour modifier leur 
Constitution au Canada; 



to seek Also, it is not unusual for the federal government 
and obtain a constitutional amendment from WeSt minS t er 

despite the opposition of some of the provinces. 

(a) In 19 07 the federal government obtained an amendment 
to t~e B.N.A. Act increasing federal subsidies to the 
provinces. All provinces except British Columbia, 
agre7d to the proposed am~ndment. The amendment was 
obtained despite British Columbia's objections. 

(b) In 19 43 an amendment was sought to suspend until after 
th e war the redistribution of seats in the House of 
Commons. The amendment was sought and obtained despite 
Quebec's objection. 

(c) In 1946 an amendment to section 51 of the B.N.A. Act 
changing the representation in the House of commons was 
sought. Quebec objected. The amendment was granted. 

(d) Twice in 1949 amendments to the B.N.A. Act were obtained 
despite provincial objection. One amending section 91_ 
of the B.N.A. Act to give Parliament legislative authority 
to amend the Constitution of Canada with certain important 
exceptions. The other admitted Newfoundland into confedera­
tion. In both cases the amendments were sought and obtained 
without consultation with the provinces despite provincial 
claims that the provinces should have been consulted and 
their consent sought. 

A more detailed discussion of the constitutionality of 
what is being called unilateral patriation is found under Tab C. 

The second clause of_the preamble describes the present 
status of Canada as an independent state and that it is therefore 
desirable for Canadians to have the ability to amend their Con­
stitution in Canada. Canada's independent status was recognized 
by the United Kingdom in 1926. The Balfour Declaration of that 
year stated, with respect to Great Britain and the Dominions: 

"They are autonomous Communities ••• 
equal in status, in no way subordinate 
one to another in any aspect of their 
domestic or external affairs, though 
united by a common allegiance to the 
Crown, and freely associated as members 
of the British Commonwealth of Nations." 

when this independent status was embodied in the statute 
of Westminster in 1931, federal and provincial governments could 
not agree on an amending formula; therefore, that statute was 
expressly stated b¥ section 7(1) to not apply to amendments to the 
British North America Acts, 1867-1930. 

sections 4 and 7(1) of the Statute of Westminster 
are repealed by the present me)asuf1 ~ (~ee ~tem 16 to Schedule I 

th constitution Act, 1980 • A so, section 2 of the Canada 
to e sly states' that no Act of the United Kingdom Parlia-
Act expres • • f f th ed after the coming into orce o e Constitution Act 
ment phassll ap.ply as part of the law of Canada. This is O ' 
19 80 s a . d b 1 • ne of tTie""important substantive an sym o ic aspects of patriation. 

::a • .... .... 
~ r: 
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The th • d • bility 1rd clause of the preamble describes the esira-
r· ht of providing for constitutionally-entrenched fundamental 
c~~st~ta~~ Oth er amendments to the constitution (Part I of th e 

1 u ion Act, 1980). The other amendments are: 

entrenchment of the principle of equalization 
and the amelioration of regional disparities 
(Part II of the Constitution Act, 1980) 1 

a requirement that a constitutional conference 
of First Ministers be held each year during 
which the interim amending formula is in force 
(Part III of the Constitution Act, 1980)1 

a formula for amendment (Parts IV and V of the 
Constitution Act, 1980)1 

renaming of the British North America Acts to_ 
the Constitution Acts, and some other moderniza­
tion (Part VI of the Constitution Act, 1980) • 





To the Queen's Most Excellent Majesty: A Sa Trcs Excellente Majeste la Reine, 
Most Gracious Sovereign: TrCS Gracieusc Souveraine: 

We, Your Majesty's loyal subjects, the 25 Nous, membres du Sonat et de la Cham-
Senate and the House of Commons of bre des communes du Canada reunis en Par-
Canada in Parliament assembled, respectful- lement, fideles sujets de Votre Majestc, 
ly approach Your Majesty, requesting that demandons respectueusement a Votre Trcs 
you may graciously be pleased to cause to be Gracieuse Majestc de bien vouloir faire 
laid before the Parliament of the United 30 deposer devant le Parlement du Royaume-
Kingdom a measure containing the recitals Uni un projet de loi ainsi con~u: 
and clauses hereinafter set forth: 
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REQUEST CLAUSE 

The Addres • • , Monarch• It asks th s is similar to previous Addresses to the 
Parliament of th e 9ueen to have the Canada Act placed before 

e United Kingdom for enactment. 

the 

It will be t d • f m the wordin f . no e that there are some slight changes ro 
g O previous Addresses which have said: 

"We,_ Your Majesty's most dutiful and loyal 
~ubJects, the /Senate and/ Commons of Canada 
in_parliament assembled,-humbly approach Your 
MaJesty, praying that you may graciously be 
pleased to cause a measure to be laid before the 
parliament of the United Kingdom to be expressed 
as follows:" 

The changes deleting "most dutiful", replacing the W<;>rd 

"~umbly" by respectfully and "praying" by requesting are moderi:uza­
tions; they are not attempts to make it appear as though Canadians 
are less "dutiful" than previously. 

The mechanism followed on past 0 ;ca;ions for transmittal 
has been: 

(i) the Clerk of the House or Houses concerned 
has sent the Joint Address to the Clerk of the 
Privy Council who in turn transmitted the Address 
to the Secretary to the Governor General; 

(ii) the Secretary to the Governor General has trans­
mitted the Address to the Private Secretary to the 

Queen; 

(iii) at the same time the Clerk of the Privy Council 
has written to the Under-secretary of State for 
External Affairs requesting that Canada House in 
London inform the Commonwealth Relations Office 
that the Address was en route to Buckingham 

(iv) 

Palace; 

after the Address was received by the Queen, it 
was sent by Her Majesty's Private Secretary to 
the commonwealth Relations Office for submission 
to the British Parliament. 

(The appropriate British ministry is now the Foreign and Commonwealth 

Office.) 
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An Act to amend the Constitution of 
Canada 

ANNEXE A-SCHEDULE A 

Loi modifiant la Constitution du Canada 

Sa Tres Excellente Majeste la Reine, 
considCrant: 

Whereas Canada has requested and con­
sented to the enactment of an Act of the 
Parliament of the United Kingdom to give 
effect to the provisions hereinafter set forth 
and the Senate and the House of Commons 

5 qu'a la demande et avec le consentement 
du Canada, le Parlement du Royaume-Uni 5 
est invitC 3 adopter une Joi visant a donner 
effet aux dispositions enoncees ci-aprcs et 
que le Senat et la Chambre des communes 

of Canada in Parliament assembled have 
submitted an address to Her Majesty 
requesting that Her Majesty may graciously I 0 
be pleased to cause a Bill lo be laid before 
the Parliament of the United Kingdom for 
that purpose. 

du Canada reunis en Parlement ont pre­
sente une adresse demandant a Sa Trcs I 0 
Gracieuse Majeste de bien vouloir faire 
deposer dcvant le Parlement du Royaume­
Uni un projet de loi a cette fin, 

Be it therefore enacted by the Queen's 

Most Excellent Majesty, by and with the I 5 sur • l'avis et du consentement des Lords 
advice and consent of the Lords Spiritual spirituels et temporels et des Communes 15 
and Temporal, and Commons, in this pres~nt reunis en Parlement, et par l'autoritc de 
Parliament assembled, and by the authority celui-ci, cdicte: 
of the same, as follows: 
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CANADA ACT 

co 'd The Canada Act is set up in a split page format for 
thns~ eration by Parliament. In the United Kingdom, however, t 

fe hrench version will appear as a schedule since the Parliamen 
0 ~ !t country enacts its statutes only in English. Thus th e 
~~1 ted Am:1EXE A" aJ?pears at the top of the french version• The 

Kingdom has agreed to this procedure to enable us to 
have official French and English versions of the Act. 

. . The long title of the Act is "An Act to amend the 
Cons~itution of Canada". The short title "Canada Act" is set 
out in section 4 of the Act. 

Preamble 

The preamble to the Canada Act recites the action tak~n 
in Canada that makes it appropriate for the United Kingdom Parlia­
ment to enact the proposed Bill that is a request by the Senate 
and the House of Commons as well as by Canada. 

The two requests noted in the preamble are not redund':'n~; 
th ey are necessary because, by convention, amendments to the British 
North America Acts are enacted by the United Kingdom on the requeS t 
and consent of the senate and the nouse of commons, but the Canada 
Act amends the Statute of Westminster as well as the B.N.A. Acts 
and consequently by virtue of section 4 of that Act the consent 
of Canada is required as well. Section 4 requires that the 
"Dominion" (Canada) has requested and consented. 

Enacting clause: This is the form used in enacting 
united Kingdom statutes. 



Con11i1,111on 
Arr. /980 
cnac1cd 

Parliamt"n1of 
United 
kinidom not 10 

kp:islatc-fur 
Canadu 

1. The Constitution Act, 1980 set out in 20 1. La Loi conslitutionnelle de 1980, Cnon- Adopuon de l..1 

Schedule B to this Act is hereby ~nacted for cCe a !'annexe B. est CdictCe pour le Canada '::n~;~~~~-
and shall have the force of law in Canada et y a force de loi. Elle entre en vigueur 20 mo 
and shall come into force as provided in that conformCment a ses dispositions. 
Act. 

2. No Act of the Parliament of the United 25 2. Les lois adoptees par le Parlement du 
Kingdom passed after the Constitution Act. Royaume-Uni apres l'entree en vigueur de la 
1980 comes into force shall extend to Loi constitutionnelle de /980 ne font pas 
Canada as part of its law. partie du droit positif au Canada. 25 

CH~Llon du 
l)OU\'Oir de 
IC11fl:rc-r pour k 
CanadJ 



Adop11on de la 
L<Mrmu111u-
1/0,i,,l'll,dr 
J9RO 

~auon du 
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l:rer pour le 
adJ 

C 
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Section 1 - Constitution Act 1980 enacted 

Section 1 Gives the Constitution Act, 1980, which is set 
out as Schedule B, force of law in Canada. 

The Constitution Act, 1980 is set out as a 
schedule to the Canada Act to clearly separat7 
those matters which have primary application ~n 
Canada from those which have primary application 
in England. The Canada Act comes into force . 
when it is enacted and receives royal assent in 
the United Kingdom. The Constitution Act, 1980 
only comes into force when it is proclaimed in 
force by the Governor General of Canada. 

The section provides that the Constitution Act, 
1980 "shall come into force as provided by that 
Act" and section 57 of the Constitution Act, 19 8 0 
provides for this to occur on proclama~ion of 
the Governor General. section 58 provides for 
the special procedure for bringing Part V of that 
Act into force. 

Section 2 - Parliament of the United Kingdom not to legislate 
for Canada 

section 2 Must be read in conjunction with the repeal of 
sections 4 and 7(1) of the Statute of Westminster 
(refer item 16 of Schedule I to the Constitution 
Act, 1980). This section is a major element of 
11patriation". It provides that no future Acts of 
the United Kingdom shall extend as part of the 
law of Canada. 



'""'h ,cn;oo 3. So far as it is not contained in Schedule 3. la partie de la version fran~aise de la 
B the French version of this Act is set out in 30 presente Joi qui figure a !'annexe A a force 
S~hedule A to this Act and has the same de loi au Canada au meme titre que la 
authority in Canada as the English version version anglaise correspondante. thereof. 

Vcr$.ion 
fran~dl\C 

4. This Act 
Act. 

4. Titre abrCgC de la presente loi: Loi .ru,30T1trc:abrCFC 
may be cited as the Canada le Canada. 

35 

(._ I 

E. 
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Section 3 

Section 3 

Section 4 

CONFIDENTIA]! 

- French Version 

Provides for the French version of the Canada ~c_! 
to be set out in sc~edule A, and for that versi~nn 
to be equally authoritative as the English vers~ot~d 
(For Canadian purposes the schedule has been pr~n) 
in a split page format, beside the English version 

Putting the French version in Schedule A is a 
way of enabling the United Kingdom Parliament, 
which enacts all its legislation in English only, 
to give us an official French version of the 
statute. This has never been done before with 
respect to any United Kingdom constitutiona~ enact­
ment for Canada although it was suggested in 
the Fulton-Favr~au proposals of 1965. While there 
are translations of the various U.K. amendments 
available, including the British North America 
Act, 1867, and these appear in the Appendices 
to the consolidation of federal statutes, these 
are not official French versions because the statutes 
were enacted only in English. The only parts of 
the Constitution for which L~ere are at present 
official French versions are those which have 
been enacted by the Canadian Parliament, such 
as the Manitoba Act, the Saskatchewan Act, and 
the Alberta Act, as well as certain amendments 
to the Constitution of the Province of Quebec 
(and perhaps to some extent, some of those of 
Manitoba - which will be extended as that province 
translates its statutes to comply with the recent 
Supreme Court decision.) 

The Constitution Act, 1980, by its own terms, 
is o~ficial in both French and English since 
section 56 of that Act so provides. 

S~c~ion 54 of th~ Constitution Act requires the 
Mini~ter of Justice to prepare an official French 
version of constitutional statutes where one 
does not now exist;consultation with the provinces 
woul~, of course, have to take place since such 
version could only be enacted with the provincial 
consent. (See notes on sections 54 and 55.) 

is the short title. 
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SCHEDULE B 

CONSTITUTION ACT, 1980 

PART I 

CANADIAN CHARTER OF RIGHTS AND FREEDOMS 

INTRODUCTION 

1. Part I of the Constitution Act, 1980 comprising 
sections 1-30, entrenches a Canadian Charter of Rights 
and Freedoms which would establish for all Canadians 
a common guarantee of certain basic rights and freedoms 
ess~ntial to maintaining our free and democratic 
society and a united Canada. The provisions of the 
Char!er are designed to have application to the fede:al, 
provincial and territorial levels of government. This, 
of course, is based on the belief that the rights and 
freedoms contained in the Charter are of equal 
importance to an individual wherever he or she resides 
in Canada, and they should thus be as uniform as 
possible throughout the country. 

2. At present in Canada, a number of rights are 
found in a variety of federal and provincial laws. 
At the federal level they are found in such statutes 
as the Canadian Bill of Rights, the Canadian Human 
Ri~hts Act, the Official Languages Act and the Criminal 
Co e. At the provincial level there are enactments 
dealing with such matters as political, legal, non­
discrimination and linguistic rights. However, with 
few and limited exceptions, none of the rights and 
freedoms are constitutionally guaranteed. What 
protections Parliament or a provincial legislature 
has enacted in the past can be removed or limited 
by another ordinary enactment in the future. 

3. In addition; rights at the provincial level 
vary from province to province. (For example, only 
three provinces -- Quebec, Alberta and Saskatchewan 
have legislated expressly to recognize what we call 
fundamental freedoms and legal rights, although all 
provinces have now enacted non-discrimination laws.) 
Federally, the Canadian Bill of Rights has frequently 
been construed by the courts so that its protections 
are subject to whatever restrictions Parliament had 
placed upon them prior to the Bill's enactment in 
1960. Hence, many of the rights have been given only 
limited scope. 

4. Thus the only effective means to assure to Canadians 
common basic rights and freedoms which are clearly 
InaII'enable by ordinary legislative action is to place 
them in the constitution where they can be changed 
only by amendment of that document. Entrenchment will 
also make clearer the nature and extent of protected 
rights and the duty of the courts to ensure that the 
rights are not infringed by law-makers or governments. 
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5 • The Charter would assure protection to several 
~ategories of rights and freedoms: fundamental 

:eedoms, democratic rights, mobility rights,.legal 
rights, non-discrimination rights, language right~ 
~! the federal level and minority language education_ 
rig~ts. Some of these are drawn from existing con st i­
tutional rules or federal and provincial laws; others 
are new. 

6 - . Since no right or freedom in an organized 
society is an absolute liberty to do as one wishes, 
the opening section of the Charter indicates that th e 
guaranteed rights are subject to reasonable limi!s 
n?rrnally recognized in a free and democratic s?ciety 
with a parliamentary system of government. Thi~ 
st atement will serve as a guide both to the legislators 
when enacting laws dealing with basic rights and to 
t~e courts when testing such laws against the guaranteed 
rights. 

7: Finally, unlike the present Canadian Bill of_ 
~ighth, the Charter is more than an interp:etive guide 

e courts. Section 25 expressly provid~s tha! 
any law which is inconsistent with Charter rights is 
to be struck down as inoperative and of no force and 
effect. Consequently, the courts are told that the 
Charter provisions are to be given paramount effect 
in cases of conflict. 

~ • As for implementation of the Charter, upon 
its adoption by the United Kingdom the whole of the 
Charter (with the exception of non-discrimination 
rights) becomes binding upon the federal, provincial 
and territorial governments and legislatures. The 
non-discrimination rights will have application three 
years after the adoption of the Charter to permit 
all governments the necessary time to bring their 
various laws into line with the provisions of the 
non-discrimination rights. 
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CONFIDENTIAL 
October 28, 1980 

CRITICISMS BY LE DEVOIR 

Right hSeveral articles critical of the Charter of 
bel s ave appeared recently in Le Devoir. Set forth 
re ow are the principal criticisms along with suggested 

1. 

2. 

3. 

sponses. 

How are the ualifications on ri hts in section 1 
Sub c reasonable ll.Illits as 

e c a into this category? 

~esJ?Onse: The purpose of the qualification is to 
indicate to individuals, governments and courts 
t~e.general bounds within which rights may be 
limited by reference to the general practices 
of any society that is based on the traditions 
of freedom and parliamentary democracy--in other 
words one that respects the rule of law. The 
concept of "generally accepted" is not novel to 
courts, particularly common law courts, which 
have always developed laws by looking at pronounce­
ments of courts in other similar jurisdictions to 
see what is "generally accepted"--or a prevailing 
view. 

What is overlooked in this qualification is 
the term "reasonable". The courts are not directed 
to apply~ limits that are generally accepted--they 
must satisfy themselves that the limits are reasonable, 
and it is only those limits that can be imposed. 

The War Measures Act~ be found to be 
reasonable in the limits imposed, depending on the 
circumstances at hand. Up until now the courts have 
not been able to judge measures taken under that Act 
because it was not subject to the Canadian Bill of 
Right~. However, it will be subject to judicial 
scrutiny under the Charter and any action taken under 
it in the future will be subject to court review. 
It will be for the courts to decide if limits 
imposed by that Act are reasonable and acceptable. 

Under "fundamental freedoms" {section 2{b)), does 
the expression in French "grands moyens d 1 information" 
exclude the 11petits moyens d 1 information"? 

Response: This is probably a valid point. The 
English version speaks of "media of information" and 
the French should probably read simply "moyens 
d'information" without qualification. 

Under section 3, what will be an "unreasonable 
distinction ·or limitation" on the rights to vote? 
would it not be better to use the Quebec Charter 
formulation: 11Eve~ *erson legally capable and 
qualified has the rig t to vote"? 

Response: The purpose of this formulation is to 
allow the courts to determine if a particular 
disqualification is reasonable or not. While quite 

... /2 
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- 2 -

clearly a 1· •t • • wo ld imi ation based on age of maturity 
u ~e found reasonable, such may not be the 

case.with respect to a distinction based on 
pfre~ious criminal conduct or on holding judicial 
o £ice. 

Adopting the Quebec formulation would 
guarantee nothing since all it provides is that 
such persons as the law permits to vote may vote. 
There is no test of whether the disqualifications 
are reasonable or not. 

4 • Under sect.ion 4 a le islature or Parliament ma 
7Xten~ its life in times of real or appre ended war, 
invasion or insurrection. How would this be 
interpreted in relation to the October 1970 Crisis? 

5. 

6. 

Response: Such a decision would initially be made 
by ~ 7 legislative body in question. However! this 
decision could be challenged in the courts wh~c~ 
would determine if the facts in question justified 
the action. If the courts were not satisfied, 
they could declare that the legislative body was 
exercising powers unconstitutionally. 

Under mobility rights (section 6) the right to pursue 
the gaining of a livelihooq is guaranteed. Does 
this mean recognition of a right to work--that the 
~overnment must provide work for unemployed? Does 
it mean that one has the right to work in the 
language he speaks? 

Response: This is a misinterpretation of the section. 
It does not guarantee the rights in any absolute 
sense but only in terms of their exercise and 
enjoyment without discrimination based on province 
or previous province of residence. Consequently, 
it is not a guaranteed right to work but rather a 
right to pursue the gaining of a livelihood without 
discrimination based on province of residence. 
Nor is it a right to work in one's own language; 
all it means is that if language is a relevant job 
qualification, then a different requirement cannot 
be imposed on those coming from outside the province 
than is demanded of those resident in the province. 

Will the mobilit~ rights exception (laws of 
general application other than those that discriminate 
on • ' eference 
h" ference 
t on 

0 

Response: In the case of local preference hiring 
laws, the answer is yes unless they discriminate 
equally among residents and non-residents. With 
respect to fish and game laws these would not 
relate to the gaining of a livelihood and hence 
are not affected. As for qualifications respecting 
the practice of law, these will not be affected 
as long as the qualifications are the same for 
anyone seeking to practice in the province • 
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In section 8 wh does the En lish versions eak 
onl of sear~ or seizure on awfu rounds 
while the French version spea s of les ouilles, 
lea perguisitions et les saisies abusives" etc.? 

Response: This is an error in the French text. 
The woia "abusives" needs to be removed. 

In sections 10 and 11 why are different time­
frame ex ressions used as for exam le, to be 
informed prompt y oft e reasons for arrest or 
~etention, to retain and instruct counsel without 

eZa, to be informed rom tZ of the s ecific 
offence and to be tried within a reasonab e t~me? 

Response: Each of these expressions have nuances 
(~ubtle, perhaps) which are nevertheless important. 

W7thout dela~ is the highest test and means. 
i~ 7diately since the advice of a lawyer is 

critical and requires no delay to give effect t~. 
P7omptly means as quickly as possible and ties 7n 
with the idea that it may take some time to decide 
on the grounds for arrest or a charge, but it must 
not be very long. Reasonable time means just that 
and will vary with the complexity of the particular 
trial. The terminology corresponds essentially 
to that used in the UN Covenant on Civil and 
Political Rights. 

9. In the non-discrimination rights (section 15), 
rovincial human ri hts codes have additional 
rounds for non-discrimination e .. sexua 

orientation, civil status, socia con ition). 
Will these provincial laws be invalid to the 
extent they depart from those in the Charter and 
are not uniform across the country? Why doesn I t 
the Charter provide that ordinary laws can add 
to the Charter rights and thereby make the 
additions equally entrenched to avoid two levels 
of rights? 

Response: On the first point, additional grounds 
for non-discrimination in human rights laws will 
not be rendered invalid because they are not also 
found in the Charter. The grounds set forth in 
the Charter are simply a "core" group of non­
discrimination grounds, and adding grounds by 
ordinary law will not render those laws incompatible 
with Charter provisions since the laws will not be 
inconsistent with Charter rights. 

On the second point, the purpose of an 
entrenched Charter is to set forth basic or 
minimal rights and freedoms applicahlegenerally. 
There is nothing incompatible with certain rights 
being entrenched and others being dealt with by 
ordinary laws. When there is sufficient agreement 
among the jurisdictions that additional rights are 
ripe for entrenchment, this can be done under the 
amending formula. The other approach would result 
in certain entrenched rights applying in some 
provinces but not in others. That is why provincial 
opting in was not provided for in the Charter . 
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rovinces to ex 

En lis and Fren 
the Charter rev 

11. 

Response: Section 16(2) is simply a "preserving" 
clause to ensure that in spelling out certain 
language rights in the Charter it is not intended 
that provinces cannot enact laws to provide the 
use of French or English o.r to give them official 
status (as New Brunswick has done). It may 
b7 note~ that the Charter does provide for l~nguage 
:ights in education in every province--thus it 
is not inappropriate for this provision to speak 
of "extending the status or use" of the languages. 

In section 20 dealing with language of services 
to the public the test is "in areas where a substantial 
number of ersons use French or En lish". Is 

is t e same test as in section education 
ri hts) where the ex ression "where the number 
of children in an area warrant minorit an ua e 
e ucation fac1 ities? 

Response: In general the answer is yes, although 
as presently worded section 20 (unlike section 23) 
is not based upon the numbers demanding the 
services but rather merely on the presence of a 
substantial number of persons who use the minority 
language. It is proposed to modify the wording 
of section 20 to gear it to the demand for services 
so that it would read in part: "where it is 
determin.ed ... t;hat there is a significant demand 
for communications with and services from (an 
office in any area) in both official languages". 
This follows essentially the language of section 9 
of the Official Languages Act. 

12. Does the preservation of rights and privileges 
respecting the use of languages other than 
English and French (section 22) suggest that 
there is to be a recognition of these other 
languages as official languages? 

Response: No. All section 22 does is state that 
entrenching certain rights respecting the status 
and use of French and English is not to be construed 
as interfering with any rights or privileges that 
may be granted by law or practice for the use 
of other languages, such as the native languages 
in meetings, in courts or other forums. 

13. Does section 23 leave to the ma'orit (throu h 
the le islature t e ewer to determine t e 
circumstances e.g. were n ers warrant in 
which the minority will be entitled to minority 
language education? 

Response: Only to the extent that they make laws 
that are in conformity with the Charter rights. 
If provinces enact laws which limit minority 
education rights unreasonably these will be 
struck down by the courts. 
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Does the" rovision of minorit 
facilities n sect on 3 nc u 
of separate school commissions? 

Resp0nse: This would depend on the circumstances 
of each particular case. If there were, say, 
only 10 minority language students in an area it 
would probably be sufficient that separate language 
instruction be provided within the existing framework 
of t~e school and board. If, however, the number 
of minority students was large enough to warrant 
sep~r~t 7 schools then it could be argued that 
facilities should include separate school boards 
to administer the system. 

Why do~s section 23 not specify who has authority 
to legislate to give effect to minority language 
education rights? 

Resp0nse: Because it is unnecessary to spell out 
what is already clear. Under section 93 of the 
BNA Act provinces are given legislative jurisdiction 
to make laws in relation to education and clearly 
this includes the power to make such laws as are 
necessary to give effect to the rights in section 23. 
Obviously, it is not intended that Parliament 
legislate on this matter and this is made clear 
by section 28 which provides that the Charter 
does not extend existing legislative powers. 

How can one saa in sec ' t the Charter 
does not exten the 1 bod 
w en Parliament is ac se 
a C rter on t e provi n 
rights which are clear y a provincia power 

Response: This fails to distinguish between the 
power of the Canadian Parliament to request the 
U.K. Parliament to make amendments to the BNA Act 
and the power of the Canadian Parliament to enact 
laws under the constitution. In the first case 
it is not an exercise of legislative power by 
the Canadian Parliament; it is legislation enacted 
by the U.K. Parliament. In the second case, which 
is what section 28 deals with, it would be Parliament 
or a provincial legislature enacting a law. All 
section 28 says is that the existing division of 
legislative powers under the constitution is not 
changed. That is why Parliament could not legislate 
to give effect to the minority language education 
rights. 

Wh was the a lication of the non-discrimination 
ts delayed fort ree ~ears in all res 1ects? 

pro em areas? at is e status in t e meantime 
of provincial human rights acts whose provisions 
contravene the Charter provisions? 

Response: The non-discrimination rights involves 
a very complex area of law where one cannot readily 
ascertain the many provisions of legislation and 
regulations that might give rise to claims of 
discrimination on one or more of the prohibited 
grounds. Consequently, the delay is necessary 
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in order for all governments to review their laws 
to ascertain where contraventions of the Charter 
rights might arise. It was felt that this 
~ip~~a1h w~s preferable to creating a multitude 

rovit_gation in the courts over legislative 
P is7ons that could be readily changed, given 
some time. 

_In the meantime, provincial and federal 
~uman rights legislation will continue to operate 
i~ the normal fashion since the Charter provisions 
will not be in effect. 

Wl,1¥ were only the minorit lan ua e ion 
ri hts and no ri hts 
im osed on al ec 
and Manitoba 
sim le sta tu or 
New Brunswick so not 
sufficient for c 

ResE¥nse: Educational language rights were singled 
out or inclusion in the Charter because all provinces 
had agreed in 1978 that these rights should pertain 
to the English and French minorities. When it 
became evident that all provinces but New Brunswick 
were opposed to entrenchment of "institutional" 
language rights (courts and legislation), the 
government decided that only viable approach at 
this time was to maintain the status quo. Thus, 
the only institutional language rights at the 
provincial level are those already existing in 
the constitution for Quebec and Manitoba. 

This does not mean that other provinces 
cannot be added. If New Brunswick still wishes to 
have institutional language rights entrenched 
for that province, it can be done by a simple 
amendment to section 133. Equally, this can be 
done for other provinces such as Ontario. 

The federal government remains firmly of 
the view that there must ultimately be a guarantee 
of minority language rights for francophones in 
the other provinces and will continue to press the 
provinces for some agreement on this. 

could a 
test in 
anot er 
that his 

anguage 

Res~nse: This is highly unlikely. Section 23(2) 
ls esigned to ensure continuity of language of 
education within a family in the same manner as 
section 73(d) of Bill 101 does. A court will not 
treat lightly a change of residence that is not 
for genuine purposes and would undoubtedly reject 
a case where a person had simply changed his 
residence in order to enrol a child in school to 
take advantage of the special rule under section 23(2). 
It must be borne in mind that changing a residence 
with a family is not something most people do lightly • 
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Will immi rants normall considered "franco hones" 
such as those w o come rom Ha ti, Nort Ar ea, 

Cambodia and Belgium) be denied the right on 
hecomin citizens to have their children educated 
in French outside Quebec ecause t eir root er 
tongue will be creole, arabic, khyrner or flemish? 

~eseonse: Yes, in the same way as "anglophone" 
immigrants from India, Pakistan or Nigeria whose 
mother tongue is one of those country's dialects 
~ill not have the right to go to English schools 
in Quebec. 

Will An lo hones in Quebec lose ri hts that the 
now have under Bill 101 sue as the ri ht to o 
to English schoo seven were n ers do not warrant? 

Response: This will depend on the goodwill and 
good sense of provincial legislatures. Obviously 
the Charter of Rights cannot spell out detailed 
rules for how rights, including language rights, 
are to be protected or implemented. It can only 
assure minimum guarantees. We would anticipate . 
that Quebec will maintain its present law respecting 
requirements for establishing English language 
education facilities, and would hope that other 
provinces will find it unnecessary to invoke the 
"where numbers warrant" provision. However, this 
is the wording to which provincial Premiers agreed 
in 1978. 
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CONFIDENTIAL 
October 28, 1980 

(Section 2) 

CHARTER OF RIGHTS -- FREEDOM OF RELIGION AND 
DENOMINATIONAL SCHOOLS -- NEWFOUNDLAND 

Premier Peckford of Newfoundland has stated that 
ent:e~chment in the Charter of Rights of "freedom of 
1eligion" would threaten the existing protection of state­

unded denominational schools in Newfoundland. 

When Newfoundland became a Canadian province 
in 1949 one of the Terms of Union provided as follows: 

EDUCATION 

17. In lieu of 8Cf:lion ninety.three of the British North 
America Act, 1867, the following Term shall apply in respect of 
the Province of Ne.,.·foundland: 

In and for the Province of Newfoun<llan,l the Legii:ilature 
shall have exclusive authority to make laws in relation to 
education, but the Legislature will not have ,rnthority to 
make laws prejudicially o.ffcct.ini,; any right or priv:\cp;c with 
respert to denominational school~, common (amalgn11H1.te<l) 
schools, or dcnominationA.1 r,,,l\C'gcR. that any da8"l or claS1:1cs 
of persons have by law in N ewfoundlttnd at th~ du.le of 
Union, and out of puh!ic huuls of the Provinr€' of Ncw­
foundlimd, provide..l for rdurH.1 ion, 

(a) n.11 euch schools :.-hull rcr<'ivc their ehnr<, of such fund!!! 
in nrc-orrl1mr.e with scnle.!1 dl"tcrminctl on n non-<liscriminn- • 
tory buis from time to time by the l,cgi~lature for all 
schools then being conducted under authority o! the 
Lcgialature; &nd 
(b) &U euch colleges shall receive their share of any grant 
from time to time voted for all colleges then being con­
ducted under authority or the Legislature, such grant 
being distributed on a non-<li1:1criminulory basis. 

This was a more explicit guarantee of denomina­
tional educational rights than that contained for other 
provinces in section 93 of the BNA Act in that it 
expressly assured the public funding of denominational 
schools on a non-discriminatory basis. 

Premier Peckford appears to believe that if 
freedom of religion is entrenched in the constitution 
the result will be that public funding for denominational 
schools will become illegal in the same manner as in the 
United States. This position fails to distinguish 
between the wording of the Charter and that of the U.S. 
Bill of Rights. 

The Charter simply speaks of freedom of religion 
while the U.S. Bill of Rights provides that 

"Congress shall make no law respecting 
the establishment of religion, or pro­
hibiting the free exercise thereof ••• " 
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This pr • • b hes • the,, ovis~on has been interpreted as having two ranc • 
. e 5t ablishment" clause and the "free exercise" clause· 

~t 15 under the "establishment" clause that the U.S. courts 
ave held that there can be no government financial 

support for denominational schools since this would violate 
th e "separation between Church and State". It has never 
beei; suggested that the "free exercise" clause is the 
~asis_for any such prohibition. Indeed, that clause has 

een int 7rpre!ed to ensure that parents have a right ! 0 

send their children to a religious rather than a public 
school. 

Consequently, far from precluding the continuation 
of st ate funding for denominational schools, the entr 7nch~ 
ment_o~ freedom of religion would reinforce the cons~1tutional 
provisions in the Newfoundland Terms of Union regarding 
state funding of denominational schools. 

If Premier Peckford bases his concern over the 
preservation of denominational schools on other provisions 
of the Proposed Resolution, such as minority language 
education rights or the amending formula, then his concerns 
would seem to be equally without foundation. 

. Section 23 dealing with educational language 
rights does not in any way impinge upon the right to 
maintain and fund denominational or non-denominational 
schools -- it simply adds an overlay to the existing 
~chool systems by ensuring certain rights to instruction 
in the French language. 

With respect to any possible amendments to Term 
17 of the Terms of Union, this is clearly a provision 
affecting only one province. Consequently, it could not 
be amended except with the consent of Newfoundland either 
under section 34 or section 43. It may be argued that 
the general amending formulae (section 33 or section 41) 
or the referendum amending procedure (section 42) could 
be invoked to make an amendment of this nature. In our 
view this is not the case since, as a rule of statutory 
construction, the particular rule takes precedence over 
the general one. Thus, the special rule for amendments 
concerning one or more but not all provinces will govern 
in those cases and will not be superceded by the rules 
for general amendments. 

NOTE: If this matter requires placing beyond doubt, then 
~ amendment could be proposed to section 47 
providing that the special proc~dure f?r amendments set 
out in section 43 operates notwithstanding the general 
amending procedures. 

No amendment is recommended in respect of section 34 as 
the consent of Newfoundland to any amendment during the 
interim period would be necessary. 
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CONFIDENT!~ 
October 31, 19so 

CHARTER OF RIGHTS - - 1-'OBILITY RIGHTS 
NORTHERN PIPELINE PREFERENTIAL HIRING 

Under the Northern Pipeline Act Foothills (the 
company building the line) was granted'authority to 
construe~ the Yukon portion of the pipeline subject io certain undertakings given by it during the National 

~e~gy Board hearings. These undertakings are now being 
!n~ orat 7d_by the Northern Pipeline Agency as terms 
ad c?nditions to be impo~ed on F?othills through 

h
option by the Governor in Council as Schedule III to 

t e Act. 

Certain of the proposed terms and conditions 
c?uld, unless drafted with some care be in conflict 
w7th the mobility rights (section 6),of the Charter of 
Rights as these relate to the right of citizens and 
permanent residents of Canada to (a) move to and take 
~p residenc 7 and (b) pursue the gaining of a livelihood 
in any province or territory without discrimination 
based primarily on their province or territory of residence 
or previous residence. 

Specifically, the proposed terms and conditions 
in question are those that would provide, with respect 
to the Yukon portion of the pipeline, 

(a) for job preference to be given to residents 
of the Yukon and the Mackenzie District of 
the Northwest Territories; 

(b) for job training preference to be given to 
these same residents, with particular 
emphasis on training and employment 
for women and native people; and 

(c) for non-residents of the Yukon and the 
Mackenzie District to be hired only at 
locations outside the Yukon Territories. 

In our view, it is possible to accomplish to a 
substantial degree the major objectives of these terms 
and conditions if they are properly drafted to avoid 
residence as the dominant criterion in all cases. 

The following principles would have to govern the 
preparation of valid terms and conditions. 

1. Job preference could not be given to residents 
in absolute terms. However, given the very 
weak socio-economic infrastructure of the Yukon 
and the serious impact that a massive influx of 
outside workers (some 3,500) could have on the 
social fabric of the Territory and its communities 
(some of which are primarily native), it would be 
a reasonable limit on the mobility rights to 
require Foothills to control the number of persons 
that it hires from outside the Territory by 
ascertaining first that there are not sufficient 
employees in the Territory. The purpose of such 
a condition would be to ensure that the influx 
of outsiders did not threaten the public order, 
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!~~ety and welfare ?f the norther~ 7ommunities 1 • 
· co~l~ thus be viewed as a legitimate restriction 

on mobility rights. 

T~e.same basis would govern the condition that 
hiring or non-residents would normally take place 
at l?cations outside the Territory. This would 
pro~ide equal opportunity for residents and non­
:esidents to seek the gaining of a livelihood 
in the Yukon, but the non-residents would be subject 
to the constraint on their inflow that their hiring 
not.pla 7e an undue burden on the physical and 
social i~frastructure of the Territory and its 
communities. Intake of non-resident workers would 
thus be regulated for this purpose. 

3 · With respect to principles one and two, Foothills 
would be obliged to consult with the Northern 
Pipeline Agency and the Yukon Government as to the 
numbers of outside workers that could be engaged • 
at any given time, this to be determined on the 
basis of the sufficiency of accommodation and 
?ther facilities, the levels of social tension 
in the northern communities. the desirable growth 
rate for the local communities, etc. However, in 
elaborating these criteria care must be taken to 
ensure that they are not being used as a colorable 
device for discriminating among persons primarily 
on the basis of residence. In other words, they 
must be genuine grounds for limiting the influx 

4. 

5. 

6. 

of non-residents based on the social factors 
mentioned earlier. 

With respect to job training for local residents, 
this in itself should not contravene the mobility 
rights in the Charter if it is a program which 
is not designed solely to give job preference to 
residents on the pipeline. In other words, it 
must be a program which is designed to teach local 
residents skills which will be of general value 
to them and to place them on an equal footing 
with other persons to compete in the employment 
marketplace generally. 

With respect to special job training and employ­
ment preference being given to native peoples 
and women, these could be justified on the basis 
of affirmative action programs for disadvantaged 
p•!rsons or groups under section 15 (2) of the 
Charter. However, this condition (at least as it 
relates to job preference) should not be limited 
to women and native peoples resident only in the 
Yukon and the Mackenzie District since such a 
restriction would contravene the mobility rights 
provision. 

The guiding principle in the preparation of the 
terms and conditions must be to avoid employing 
the residency preference except to the extent 
that it can be demonstrated to be ustifia:61e 

1.m1tat1.on ase· on t e nee 
ic or er, safet , health and 

n a11 a-tea o t e comitr t 1at 
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SECTION 10. • 
TO RETAIN A. ADDENDUM: APPLICATION TO CANADIAN FORCES; RIGHT 

ND INSTRUCT COUNSEL WITHOUT DELAY 

This addend 
counsel um concerns the right to retain and instruct 
to th Ca~ such rig~t relates to persons who are subject 
to IXein~ e ?f Service Discipline, established in Parts IV 

lusive of the National Defence Act. 
1. 

2. 

3. 

While there are no formal provisions that would 
~rev7n~ a person who has been arrested or detained 
f military authorities under the Code of Service 

D7scipline from retaining and instructing counsel 
wi~hout delay, because of the isolated areas in 
which some members of the Canadian Forces are 
serving, e.g.,. in the far north, or because of 
the fa~t that servicemen are serving in foreign 
count:ies, there may from time to time be some 
practical restrictions on the right to retain 
and instruct counsel. For example, where the 
~rrest or detention occurs in Cyprus it may, 
indeed, be difficult for an accused to retain 
a~d instruct a Cypriot lawyer to advise him 
wit~ respect to Canadian military law. However, 
subJect to such practical limitations there are 
no specific limitations on this legal right. 

When a case that arises under the Code of Service 
Discipline is to be tried by court martial, the 
accused is offered the services of a military 
lawyer at.no expense to him to defend him at his 
trial, or he may hire counsel for that pu.rpose 
at his own expense. However, should the accused 
wish to retain and instruct counsel at any time 
prior to the actual convening of a court martial 
for his trial, he would normally be expected to 
retain counsel at his own expense. 

The system of summary trials that has been established 
under the Code of Service Discipline may be vulnerable 
in respect of this requirement with respect to counsel. 
These trials are conducted by officers of the Canadian 
Forces who are not trained in the law, but whose powers 
are, for that reason, limited in respect of the 
severity of sentences that may be awarded. An accused 
who is to be tried by summary trial is not permitted 
to be represented by legally trained counsel, although 
provision is made in the regulations for an officer to 
assist the accused (the assisting officer who is 
normally a regimental officer could of course 
coincidentaly be legally trained). It is intended 
to strengthen these provisions by requiring that an 
officer to assist the accused be appointed in all 
cases and by permitting him to fill a more meaningful 
role in respect of the trial. It would be impossible 
to administer the summary trial system if the right to 
retain and instruct counsel is interpreted in the 
strict sense of meaning legally trained counsel and is 
applicable to summary trials with the forces. In 
this connection the possibility of proposing an 
amendment to the National Defence Act is being considered 
similar to the one referred to in DND comments on 
s.11 (Right to Bail). 



SECTION 11: ADDENDUM: APPLICATION TO CANADIAN FORCES; RIGHT TO BAIL 

This addendu 1 . . . th C m re ates to the lack of any provision in 
IVetoode ~f Ser~ice Discipline (established by Parts . 
b . 1 IX inclusive of the National Defence Act) respecting ai. 

1. Becaus 7 o~ the nature of military life it would 
be a_difficu~t task to attempt to provide a 
meaningful right to bail in the Code of Service 
Discipline. To be effective the right would have 
to be one that is easily available within a very 
~hort period time at all of the myriad locations 
in which members of the Canadian Forces are serving. 
Whil~ there is no specific right to bail as such,. 
section 137 of the National Defence Act does require 
that when an accused person has been placed in custody 
f~r 8 days without his trial having been proceeded 
with, a report stating the reasons for further delay 
must be made to a person who is empowered to convene 
a court martial and similar reports are required 
every 8th day until his trial has been held. In 
addition, every person who has been held in custody 
for a total of 28 days without trial may petition to 
the Minister to be freed from custody and must be 
freed from custody when he has been held for a total 
of 90 days. It is proposed to strengthen these 
provisions by an amendment to the National Defence Act. 

2. While the lack of any specific provisions for bail 
in the National Defence Act has not caused any 
difficulties to date, if a successful challenge 
were to be made under the law as it now exists, an 
amendment could be sought to declare that the 
National Defence Act shall operate notwithstanding 
the Canadian Bill of Rights. The lack of any ability 
to seek a similar provision in respect of the charter 
is of some concern. 



SECTION 11: 
RIGHT NOT TO ADDENDUM: APPLICATION TO CANADIAN FORCES; 

BE TRIED OR PUNISHED MORE THAN ONCE 
This addendu 1 the . m re ates to a perceived conflict between 
R' hprovisions of the National Defence Act and the 

ig t that would be provided under paragraph ll(f) of the charter 
not to be tr· d • f f h' ie or punished more than once for an of ence 
0 w ich he or she has been finally convicted or acquitted. 

1. Section 61 of the National Defence Act provides 
that nothing in the Code of Service Discipline 
affects the jurisdiction of any civil court to 
try a person for any offence triable by that 
court. It further provides that where a person 
has been sentenced under the National Defence Act 
in respect of a service offence and is afterwards 
tried by a civil court for the ~ame offence, the 
7ivil court shall, in awarding punishment, take 
in~o account any punishment imposed by the service 
tribunal for the service offence, and provides 
for a remission of any unexpired term of any 
punishment involving incarceration that was imposed 
under the National Defence Act following an acquittal 
or conviction by the civil court. 

2. In 1973, discussions were held between officials in 
the Department of National Defence and the Department 
of Justice with a view to removing or amending 
section 61 of the National Defence Act in so far as 
it contains within it the concept of double jeopardy. 
At that time the Department of Justice advised against 
any such attempt because of the requirement to first 
consult with each of the provinces and the unlikelihood 
of obtaining their agreement to forego jurisdiction 
in favour of the military. 

3. Informal arrangements avoided for the most part 
cases of double jeopardy. However, those 
requirements involve consultation between military 
and civilian authorities in cases of potential difficulty 
and depend upon the good will of all concerned. If 
the charter is adopted it will be necessary to re-examine 
the need to repeal section 61 of the National Defence 
Act. Arrangements will however have to be made with 
the appropriate civil authorities but as these already 
exist in a number of places one can assume no problem 
should arise if s.61 is repealed. 



CONFIDENTIAL 
November 3, 19BO 

(Section 15) 
CHARTER OF RIGHTS - NON-DISCRIMINATION RIGHTS 

. A number of issues have arisen respecting the 
non-discrimination provisions (section 15) of the 
Charter. There is concern by the Advisory Council on 
the Status of Women that as worded section 15 would not 
ensur 7 effective equality of women with men. The 
Canad:an Human Rights Commission is concerned that 
~ertain grounds of non-discrimination have not been 
included (eg. handicap, sexual orientation, marital 
st atus) and that the limitation in· section 1 ("limits 
gener~lly accepted") would nullify equal rights. '.he 
Associat~ons for the Handicapped contend that handicap 
must be :ncluded as a ground, and this is supported by 
the Spec:al Parliamentary Committee on the Disabled and 
~he Ha~dicapped. Saskatchewan is very concerned that 
including "age" as a ground would cause serious problems 
for_many laws that differentiate on the basis of age. 
David Crombie, M.P. has raised questions concerning the 
nature of the "affirmative action" clause (15 (Z)) and the 
meaning of "disadvantaged". 

1. Advisory Council of Status of Women 

The chief contention of this organization is that 
the new non-discrimination provision is little different 
in wording from that now found in the Canadian Bill of 
Rights, which has not been found fully effective in 
ensuring equality of rights as between men and women. In 
support of this position, two Supreme Court decisions are 
cited. 

The first is Lavell and Bedard in 1973 (two cases 
heard together) involving two Indian women who lost their 
native status under the Indian Act by marrying non-Indian 
men. Although the Indian Act did not impose a similar 
disability on Indian men who married non-Indians, the 
Court concluded that this distinction did not constitute 
a denial of "equality before the law" on the basis of sex 
since the concept of equality before the law simply meant 
"equal application and enforcement of the laws before 
law enforcement authorities and the ordinary courts". 
That a law was in substance unequal as between sexes 
did not violate the Rill of Rights if it was enacted in 
pursuit of a "valid federal objective". 

The second oase, Bliss v. A.G. Canada (1978) raised 
the question whether the UnemEloyment Insurance Act 
provisions dealing with benefits for pregnant women 
contravened the Bill of Rights in effectively denying a 
woman after childbirth a right to claim benefits normally 
available to other unemployed persons. The Court held 
that in specifying a special regime of benefits for pregnant 
women the U.I. Act could properly deny such persons 
advantage of the benefit provisions available to others. 
This was not a denial_of equa~i~y before the_law because 
of sex since the specral prov1s1on was not directed at all 
women as opposed to men, but only to pregnant women . 

. . . /2 
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Cert • 1 and probabl ain Y the Lavell case provided a wrong result, 
that this iy also the Bliss case, but it is not so clear 
discrimi t: as muc~ a result of the wording of the non­
the C n~ ion provision of the Rill of Rights as it is 
to ovou:t s repeated reluctance to use the Bill of Rights 
Lavel!r rule enactments of Parliament. Clearly in the 
~-case the Court was determined to find a rationale 
emp~vo:d_striking down section 12(1)(b) of the Indian Act, 
d asizing that the Bill of Rights· was not an entrenched 

ocument • Similarly in Bliss, the Court said "compelling 
reasons ought to be advaii:c'ecrto justify the Court ... to 
:mp~oy a statutory (as contrasted with a constitutional) 
Jurisdiction to deny operative effect to a substantive 
measure duly enacted by Parliament ... " 

R" Beyond this judicial reluctance.to use the Bill of 
ights, the Court has chosen to ignore a most important 

aspect of th: anti-discrimination provision in the Bill, 
namely the right of the individual to "the protection 
of the law". This, of course is an abridged version of 
t~e "equal protection of the iaws" provision of the U.S. 
Bil~ of R~ghts which has been the bulwark of protection 
agai~s~ discrimination in that country. Under that 
~ro~ision the U.S. courts have made considerable progress 
in :nval~dating laws and programs which draw unreasonable 
or irrational distinctions between men and women such 
as sex based insurance and retirement benefit schemes and 
l~w~ preferring the mother as the custodial parent or 
giving male veterans preference in government employment. 

It is our view that section 15(1) of the Charter, 
clearly labelled as "non-discrimination rights" and amended 
to include "equal protection of the law without discrimi­
nation because of ... sex", is a clearer direction to the 
courts both that unreasonable sex discrimination is forbidden 
and that laws contravening this provision are to be struck 
down (see section 25). In other words, the Charter is not, 
like the Bill of Rights, a mere interpretive guide but 
an overriding law. Consequently, in our view this provision 
shouldlead the courts to overrule the decision in Lavell 
and Bedard and probably in the Bliss case as well. In 
addition it would no doubt lead--roa conclusion that 
section 63(1) of the Income Tax Act is invalid since it 
discriminates in favor of women.in allowing child care 
expenses as a deduction from income. Nevertheless, with 
the jurisprudence now developed by the Supreme Court in the 
Lavell and Bliss cases, such an outcome cannot be certain. 

In addition, there have been enough doubts raised 
about the "equal protection of the laws" provision in the 
us. Bill of Rights as an effective means to eliminate 
sex discrimination that Congress in 1972 proposed the 
Equal Rights Amendment which would explicitly provide 
that "equality of rights under the law shall not be denied 

abridged ... on account of sex". The Advisory Council 
has picked up the concept of this, suggesting section 15(1) 
be reworded to provide that "every individual shall have 
equality of rights under the law ... including not only 
freedom from discrimination but also the positive right 
to equality". 
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unclear~~~ ~or~ing of this proposed provision is rather 
significant it 115 n?t certain that it would have a more 
the resu t in overcoming discrimination than 
be sl~es~~t Ph:aseo~ogy. There will undoubtedly always 
dist· ua_ions in which courts will find justifiable 
on 

5
inctions among people including distinctions based 

co rx. For example, it is unlikely a court would ever 
a nc ude that separate public washroom facilities were 

~-u~reasonable distinction. Nevertheless if a wording 
w ic makes it clearer to the courts that discrimination 
~~ any of the :n1:1Iller~ted grounds is always to be a 

uspect class1f1cat1on", then we should be receptive to 
~ Pr?posal for change. It could thus be indicated in 

~mmittee that the proposals of the Advisory Council on 
t e ~tatus of Women are being reviewed with a view to 
possible clarification of section 15. 

Th: Advisory Council also believes a provision 
should be included to deal with cases where a particular 
~egment of a group (male or female) is treated differently 
_rom t~e rest of that same group and the other sex. This 
15 designed to overcome the specific situation under the 
Unemplorment Insurance Act where pregnant females are 
dealt with differently from other females and men. 

. This would appear to be an attempt to deal with 
details of non-discrimination that should not properly 
be spelled out in an entrenched Charter which is directed 
to enunciating principles. Such details are better left 
to the legislatures and the courts. However, since so many 
laws today are benefit oriented, it could be indicated 
that we are looking at section 15 to see if express mention 
of benefits might be appropriate. 

Finally the Advisory Council contends that women 
should be expressly identified as _one of the "disadvantaged 
persons or groups" for which affirmative action measures 
may be taken under section 15(2) of the Charter. While 
this approach of singling out one group is not desirable, 
it may be appropriate to have the "affirmative action" 
provision refer back to the specific grounds of non­
discrimination set out in section 15(1), since section 15(2) 
is simply designed to ensure that non-discrimination on the 
grounds set out in section 15(1) does not prevent affirma­
tive action on behalf of these persons if they are disad-

vantaged. 

2. 
Canadian Human Rights Commission 

The first point raised by the Human Rights Commission 
is the limited number of non-discriminati?n grounds found 
· section 15(1) of the Charter. In particular they 
~~estion the omission of ~arital s~atus and phys~cal 
handicap (which are both included_in th 7 Human R1~hts Act) 

d of mental handicap sexual orientation and po it1cal 
~~lief which the Commi;sion is advocating be included 

in the Human Rights Act. 

Originally in July the federal government's position 
was that the non-discri~ination clauthsetb~Eopen-endhed 

unds· it would simply state a veryone as 
on gr? ht to equality before the law and to the equal 
th e rigti·on of the law without distinction or restriction 
P rotec , ' t· ··d d b than any distinction or restric ion provi e y 
0th e~hat is fair and reasonable havin~ regard to the 
la~ et of the 1aw." The intent of t~is was to leave to 
obJe ts the evolution of the particular grounds and 
th e 1?u~ts on the rights based upon the "reasonable 
th e ~mf~cation" test which has already been developed 
classi i . 
by the judiciary. 

. .. I 4 
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. However, this formula was much opposed by the 
irovtnces on the basis that it left far too much power 

0 t e courts in an area of the law which is relatively 
1~~ (human rights codes have only developed in the last 
s ii dyears) and where specific qualifications had to be 
pe _e out for certain non-discrimination grounds. The 

P: 0 ~inces were opposed to inclusion of any non-discrimination 
r~g ts but felt that if they must be included the grounds 
s <_>uld be strictly confined to a "core" group of those 
which had been traditionally recognized. 

d It was thus that the proposed list of grounds was 
~~eloped. The only significant new ground added is "age" 

~ ich may in itself cause problems since so many laws 
~nvolve age as a basis of distinction. However, it is 
Celt that mo~t age-based laws are for reasonable purposes 
except possibly mandatory retirement) which will be 

~pheld by the courts. The Supreme Court of the United' 
tates has even held that mandatory retirement laws 

based on age are valid as a reasonable test of ability 
to ~erform one's duties. (Massachusetts Board of 
Retirement v. Murgia, 1976) 

. With respect to marital status, this ground was 
<_>mitted because of the difficulty that arises in defining 
its_scope. This problem was noted in the recent adjudi­
cation by Professor Peter Cumming under the Human Rights 
Act where the question was whether the Income Tax Act 
cITscriminated in permitting certain deductions for married 
spouses, but denying them to unmarried couples (common 
law or homosexual relationships). While the limits on the 
~cope of marital status and its rights can be spelled out 
in human rights laws or other legislation, this is not 
really possible in the Charter which must be written in 
general terms with general qualifications. Nor is this 
the kind of deliniation that can properly be left to the 
courts, given the fundamental social and economic policy 
issues involved. 

The same may be said with respect to ~hysical and 
mental handicap as a ground for non-discrimination. These 
involve varying degrees of disability which have to be 
defined in some detail and which clearly require the 
specification of certain limits on the rights which may 
be accorded such persons. This was evident when physical 
handicap was included in the Human Rights Act. It required 
a lengthy definition and was confined in its application 
only to employment, with an exception respecting bona fide 
occupational requirements. It was no~ 7xtended to other 
activities under the Act such as prov1s1on of accommodation 
and services, since to avoid discrimination against the 
physically disabled often requires specia~ action and 
expenditures to put them on an equal footing (eg. ramp 
access for wheelchairs, special elevators, utilities at 
special heights and other facilities). This problem was 
recognized by the Human Rights Commission in recommending 
that physical handicap be extended beyond employment to 
include provision of services, facilities and accommodation: 
it also recommended that this extension not impose undue 
hardship on the person required to provide the services, 

etc. 

. .. /5 
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Consequentl.y ·t • · · h handica . • i is evident that to include t e . 
would b~p:d b1: th e categories against whom discriminat_ion 
definit• or idden u1;-der the Charter would necessitate 
for elab~ns ~nd ~ualifications which are not appropriate 
to the ration in a Charter nor appropriate for leaving 
be de 1~ 0 u:ts ~o formulate. They are much better left t? 
ficat~ wi th in human rights legislation where the quali­
detai~~ns and definitions can be specified in the necessary 

Wit~ re~p~ct to sexual orientation as a ground 
fo: non-discrimination, two different considerations 
arise p • t • • Th • i:s. is the question of social and moral policy. 
be recognition of homosexuality as something which may 
d~ openly accepted as a lifestyle is certainly not bey9nd 

ispute and debate. It carries strong religious and moral 
overto1;-es, a1;-d certainly in the area of employment 
(especially in schools, the military and police forces) 
t~ere are many who argue that homosexual employees pose 
:isks to others. Whether these views be right or wrong, 
it can be fairly said that this is only an emerging 
ground of non-discrimination which is not yet ripe for 
recognition in an entrenched Charter. Indeed, none of 
~he human rights codes in Canada, except Quebec's, have 
included sexual orientation as a non-discrimination ground. 

On a more practical level, unlike many other grounds 
of differentiation, discrimination due to sexual orientation 
does not normally arise out of legislative distinctions 
but rather out of practices and attitudes. Consequently, 
the better means of dealing with this ground is by placing 
it in human rights codes rather than in a Charter which 
is directed primarily at legislative abuses. 

Finally, with respect to including tolitical belief 
as ·a non-discrimination ground, it is rat er more 
difficult to make the case against its inclusion. In 
a free and democratic society one of the essential 
individual rights is that of holding and expressing 
political beliefs. While certain reasonable limits must 
be placed on this (eg. the right of public servants to 
participate in political activities, employment of persons 
by political parties), it is difficult to contend that 
in general laws should be able to discriminate because of 
political belief any more than because of religious 
belief. 

Consequently, it is submitted that if this ground 
is proposed for addition to the non-discrimination rights, 
it could be accepted. 

The second main point raised by the Human Rights 
Commission is that the "limitation clause" in section 1 
would effectively enable legislatures to impose whatever 
limits they wished on non-discrimination and other rights. 
This is a view shared by Walter Tarnopolsky and one that 
has been raised in House debate. 

This contention seems based on the inclusion in 
section 1 of the wording "limits as are generally accepted", 
the argument being that whatever the courts find to be 

'generally accepted" in the laws will be a reasonable 
limit. In other words, if laws of most jurisdictions 
permit discrimination on the basis ?f ag 7 or s 7x i~ 
certain circumstances, the co~r~s will find this discri­
mination to be a reasonable limit. 

. .. /6 
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. This concl • misreading of s ~sion wo~ld appe~r to be based on a 
courts to a det!ct~on ~ which was intended to direct the 
~ccep~ance of a I~i~ation not only of the general 
its reasonabl imit but as well to an assessment of 
section 1 c iness. If this intention is not clear then 
limits as ou d be amended to read "subject only to such 
democratica!~ :eas~nablr justifiable in a free and 
onus on th ciety • This would perhaps place a heavier 
reasonable governments to justify their actions as 
by the J :• and w~uld conform with what was recommended 
Committeoi~t Parliamentary Committee in 1972. (The 
ation cl: in 1978 was of the view that no express limit­
in reasonut! wal~ ~ece~sary; that the courts would read 

a e imits in any case.) 

4. Associations for the Handica 
ar iamentary ommittee 

"h . These organizations have been pressing to have 
and1.<;'ap" included as a. ground of non-discrimination, 

emphasi:ing that handicapped persons represent 10% of the 
population and that 1981 is designated as the International 
Year of the Disabled Person • 

. As noted earlier, because of the various limits 
(esp:c1.ally of an economic nature) that are necessary to 
qu~l1.fy the rights of handicapped persons, protection of 
!his category of persons against discriminatory practices 
is much better dealt with in human rights legislation 
wbere appropriate conditions can be spelled out. 

It can be noted that human rights acts now provide 
for certain protection of handicapped persons and, at 
least at the federal 1e-vel, consideration is being given 
to expanding that protection based on recommendations 
made by the Human Rights Commission. 

Inclusion of "Age" 5. 
The Saskatchewan government has expressed strong 

concerns about including "age" as a ground for non­
discrimination. This is based on a fear that many 
legislative provisions which use age as a basis of dis­
tinction (such as age of marriage, age of majority, age 
of retirement, age as a criteria for insurance and 
pension plans, etc.) would be called into question and 
possibly struck down as unreasonable, 

This is perhaps a genuine concern although as 
noted earlier it is considered that most age-based 
distinctions can probably be justified as reasonable 
distinction. However, it is a very complicated area 
where the jurisprudence is by no means settled. Therefore 
it may be wise to withdraw this ground on the basis that, 
for the present, it is a ground that is perhaps best dealt 
with in human rights acts where appropriate limits may 
be. spelled out. Certainly, the Special Senate Committee 
Report on Retirement Age Policies earlier this year 
recognized the problems that would arise if there were 
any immediate abolition of a mandatory retirement age. 

However, at this point we could simply indicate to 
the Committee that "age" poses particular problems as a 
ground for non-discrimination in an entrenched Charter, 
and that we are looking at it further to see if it is 
appropriate ~o inc~ude_it_with the other grounds. One 
danger with 1.nclud1.ng 1.t 1.s that the courts may have to 
allow so many exceptions to it that its inclusion could 
weaken the protection that the courts would otherwise give 
to the other grounds of non-discrimination. 

. .. /7 
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s. Affirmative Action Programs (section 15(2)) 

h Con7ern has been expressed by David Crombie, M.P. 
~~ ~w_this provision would be interpreted in light of 
ree nited States jurisprudence, particularly with 
C fere~ce to the Bakke case decided by the U.S. Supreme 

curt in 1978. ---. 

That case involved the validity of an admissions 
program at the University of California Medical School 
where sixteen of its 100 student positions in first year 
w:re reserved for economically and/or educationally 
disadvantaged persons and members of minority groups 
(~lacks, Chicanos and Indians). These positions were 
filled by students with lower grades than regular students. 
B~kke, a white student denied admission despite his 
h~gh ¥r~des, challenged this program on grounds that it 
discriminated against him because of race. 

While the Supreme Court by 5-4 ordered the School 
to admit Bakke because of the discrimination, it must be 
not:d that a majority of the Court did not rule out 
rac~ally (or socially & economically) based affirmative 
action programs in all cases, It simply held that the 
University of California progra~ was too rigid in 
specifying a fixed quota of places for disadvantaged 
persons. If the University had operated a more flexible 
program of recruitment for such persons, it would not 
have offended the "equal protection of the laws" clause 
in the Bill of Rights. The results of the Bakke case 
have been summed up by Schwartz on Constituuonal Law 
as follows: 

Baklic appcars to bar rif.{id racial prt·fcrl'ncc n1erdy hccause 
of ract': .. Prd't.·rring n1e1nhers of any on~ g_rou~ for no, reason 
othcr than nKl' or ethnic origin is disc-rm1mat10n for 1t~ .o~ 
sake. This the Constitution forbids." 5 But the same proh1b1uon 
dot.'S not apply to taking race into a~count 111 de~c~rm1n1ng 
di.:ihi\it\' for l·Jucationa\ or other_ pubhc programs. I he state 
has a substantial intt:rest that lcgitm1i\tcly n1ay _he serv~d by_ an 
adini~sions prognun that in,·ol\'cs thl' con1pl't1t1,·e cons1t.ler:1t1on 

of rnct.·. H.;.u:ial dassitication to that t.•xt1t.'llt wou\tl he vahd to 
t'nsun.· racial di\'crsity in govenm1t.·ntal progrnn1s, cvl'n when 
thl'n' has ht.·t·n 110 tindinµ of past_ raci_al l_hsc~i111ination. _\~'hen 

such a tint.ling h~is bt.•t.'11 nwdl', thl' 1111phratttHl 1s that s1wr1ticaHy 

ran.·-t.·tmsrinus t.·orTl'l'ti,·t.• n1t.·asurt.·s 1nay lw USl'd, In such,, L'i~St.', 

in un.kr to dnn111:1tt.· the effl'cts of racistn, thl' 1~,w n_n1~t t1rst_ 

l:\kt.· :tt..TtHllll of r:Kt.': in ordl'r to tn:at tht.· _ r:Kml \'l~l\n~s of 
dist..-riinination t.·qu.illy. it n1ust tn·,ll tht..·nl t..htl~•n·ntl~. l .. ndcr 

Hakk,•. the a\rca<lY-rcfrrred-to \ lar\an assertum that Our 
l'on~titution is \·nlor-hlind "7 n1ust bt..· sct.·n ~s an a~p1_rat1~m-rat~er 
than :is n.•tlcl·tio11 nf rt•,dity." l'ntil _tlu· t..•1lt•cts ol _d1scn1nmat10n_ 

;ire dunill:ltt.•1.l. r:lt.T rnay he takl'll mtu an:ount lnr purpoM'S ot 

pn•h·t.·ti, t.· das:-itil·:Hinn. 

... /8 
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• . It must also be remembered that Bakke was decided 
in C7r~umstances where there was no constitutional 
provision allowing affirmative action programs. Under 
th e Chart~r, such programs will be expressly recognized 
a~ not being in contravention of non-discrimination 
rights and consequently, the doubts raised in Bakke 
should not occur here. ---

Summary_ 

In light of the foregoing, it could be ind~cated 
that close consideration is being given to the various 
representations that have been made with respect to 
~trenghtening the non-discrim1nation rights, and that 
it may be possible to accommodate, in some measure, a 
number of the concerns. At the same time, it should be 
emphasized that not all discriminatory practices can be 
accommodated in a Charter of Rights, since many_o~ !hem 
require positive legislation with necessary defi~itions 
and qualifications to make the protection eff~ct}ve. 
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SECTION 15: NON-DISCRIMINATION RIGHTS 

~dd':l nd um Respecting Dis•criminatory Provisions in Federal 
egislation 

After the R Women eport of the Royal Commission on the Status of 
sex w was made, most discriminatory provisions relating to 
amendere removed from federal statutes. This was done by 
the me~ts to the Citizenship Aat, the Canada Pension Plan, 
rela~~rious government superannuation Acts and several Acts 
St t ~ng to veterans. It was also accomplished through the 

a~ e Law (Status of Women) Amendment Aat. The last 
m7ntioned Act, which came into effect in 1975, removed 
miscellaneous discriminatory provisions from statutes such 
~~ th e_C~nada Eleations Aat, the National Defenae Aat and 

e Cr1-m1-nal Code. 

After.these amendments were made, few instances of specific 
sex discrimination were left in the statutes. What remains 
la~gel~ involves the differential impact of legislation 
which is more subtle and difficult to pinpoint. For 
examp~e, government superannuation statutes suspend pension 
bene~its to a surviving spouse who remarries. Such 
prov 7sions_originally applied only to widows. When 
survivorship benefits were later extended to widowers, so 
was ~he suspension of pension on remarriage, which thus 
continues to reflect an outmoded social attitude based 
on sex. The courts woud probably not find such provisions 
to be discriminatory on the grounds of sex although they 
are clearly discriminatory on the grounds of marital status 
and in fact affect more women than men, although this may 
change with time. 

Where discriminatory provisions remain in federal statutes 
it is usually because the needed amendments form part of a 
broad plan to change a complex statutory scheme that han 
taken years to develop (the sex offences of the 
Criminal Code), or there is some other problem that has 
prevented change (the agreement with the Indians that has 
delayed repeal of the discriminatory provisions of the 
Indian Aatf. Also some provisions that distinguish between 
men and women remain on the books because they protect existing 
rights of persons in classes in which there could not now be 
additional members (e.g. widows of certain service personnel 
of the Second World War in classes that had no women members 
who could leave widowers). 

various statutes that continue to contain provisions that 
distinguish on grounds proscribed in section 15 are set out 
below. This does not mean the Act or section would necessarily 
be found to be invalid after the coming into force of section 15. 
some provisions, such as those relating to a closed class, 
cannot discriminate because there is no one to discriminate 
against. As for enactments that do contain discriminatory 
provisions, the mere entrenchment of section 15 does not 
ensure that they will be held invalid. The Supreme Court 
continues to follow precedents and to date in only one case, 
Drybones, has a claim under the Bill of Rights relating 
to equality before the law been successful. No case based on 
sex discrimination has ever been successful in the Supreme 

court. 

1. ~ 
(1) The Indian Aat: The Act distinguishes between 
Indians and non-Indians but this legislation is designed to do 
just that in the interest of protecting Indian status and 
rights. It flows from Parliament's express mandate under 
section 91(24) of the B.N.A. Act to make laws for Indians and 
Indian lands. Parliament could not carry out its mandate 
without distinguishing between Indians and others. 
The main problem comes from provisions, such as section 12, 
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Which discriminates against Indian women who marry 
non-Indians. It is possible that, when the Charter 
~omes_into effect, these sections would be held to be 
invalid provisions of an otherwise valid Act. However, 
women's organizations fear that the discriminatory 
Provisions may also be held to be valid because 

(a) in the leading cases on Indian women, Lavell and 
Bedard, the Supreme Court did not find any 
discrimination based on sex or race arising out of 
section 12 of the Act; 

(b) in the one other case involving race, Canard, 
the Supreme Court upheld a prohibition in a 
regulation under the Act disqualifying Indian 
~pauses from administering the estates of their 
i~testate deceased spouses although no such 
disqualification applies to non-Indian spouses; and 

(c) section 24 of the Charter, which continues existing 
native rights, may arguably in the future be found by 
the court to validate the entire Indian Aat. 

National or Ethnic Origin 

(1) The War Measures Act: This Act (section 5) prohibits 
the release on bail of a person under arrest as an 
enemy alien during a period when the Act is in force. 
Also regulations made under the Act could affect persons 
of a particular national or ethnic origin as happened 
in the case of persons of Japanese national or ethnic 
origin in the Second World War. 

(2) Alien Labour Act: This Act,with some limitations, 
prohibits any person in Canada from prepaying the 
transportation or assisting any alien or foreigner into 
Canada under contract to perform labour or service. 
Immigrants who come to Canada contrary to the Act may 
be deported. The Act is a reciprocal type of statute and 
applies only in respect of countries that have similar 
laws applying to Canada. 

(3) Immigration Regulations: It is possible that 
some references to national or ethnic origin may remain 
in some immigration regulations. 

3. ~ 

It is doubtful that any federal enactments discriminate 
directly on this ground. Discrimination in respect of 
colour usually occurs in respect of employment and 
housing and is more likely to be found in provincial 
legislation. Even there, it would not likely consist 
of direct provisions but might arise out of the differential 
impact of legislation on people of different colours. 

4. Religion 

(1) The Lord's Day Aat: This Act, which may be more 
honoured in the breach than the observance, prescribes 
many prohibitions relating to activities on the Lord's Day 
(Sunday). Provinces may authorize some activities that 

would otherwise be prohibited by the Act. The Act, of 
course, relates to Christian observances and makes no 
exceptions or variations for persons of other religions. 

. . . 3 
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( 2~ Military Regula'tions: A separate briefing note i~ 
being prepared on the military regulations. However, it 
may be noted that they do include some limitations 
relating to dress that may effect certain religions or 
Persons of certain ethnic origins, e.g. the wearing of 
turbans and other articles of dress by Sikhs. 

(3) The Holidays Act, the -BiZZs of Exchange Act and 
Other Statutes prescr1.bing holidays: These Acts . . 
prescribe holidays applicable to the Christian religions 
and do not provide for holidays applicable to other religions. 

5. Sex 

As stated above, most specific discriminatory provisons 
that distinguish between men and women have been removed 
from the law. Some laws that do not so distinguish but 
have a discriminatory impact and that are harder to locate still remain. 

Some provisions that do continue to distinguish between 
men and women are: 

(l) Criminal Code: A number of provisions of this 
Act continue to differentiate between men and women such 
as the infanticide and rape provisions and the 
provision respecting indecent assault (which prescribes 
a higher penalty if the victim is a man). A separate 
briefing note on the Criminal Code is under preparation. 

(2) Military Regulations: The continuing differences 
under military law are to be dealt with in a separate 
briefing note. However, it may be noted that the 
last sex reference in the National Defence Act was 
repealed by the Statute Law (Status of Women) Amendment 
Act:. 

(3) The Income Tax Act: This Act specifically distinguishes 
between men and women in some cases and may, in other 
cases (such as rollover provisions) have a normally 
different impact as between men and women. Provisions that 
specifically distinguish are those relating to 

(a) 

(b) 

(c) 

the child care deduction; 

the child tax credit; and 

family allowances wherein allowances paid to a 
wife may be taxed to her husband. 

(4) The War Veterans Allowance Act: Allowances are 
available to female veterans or widows at 55 and to male 
veterans or widowers-at 60. 

(5) Unemplo~ment Insurance Act: The Act provides a special 
category of insurance known as maternity benefits. To 
qualify for such benefits, a woman must have worked 
longer than the period normally necessary to qualify for 
unemployment benefits and there is a two week waiting period. 
In Bliss, the Supreme Court held that a woman who sought 
work one week after the birth of her child,and who did 
not meet the more stringent requirements that would have 
allowed her to obtain maternity benefits, also did not 
qualify for normal unemployment benefits although any 
other worker with the same qualifications would have been 
entitled to benefits. 
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~t is also alleged that the Unempioyment Insurance Act 
is administered in a way discriminatory to women in that 
clodser scrutiny is given to women looking for work 
an q t' bab ~es ions asked about whether they are employing 

ysitters, etc. Benefits for men are not dependant 
on the answers to such questions, 

I~) ~u~lic Service E-pioyment Act: There is a 
discriminatory provision in the regulations that permits 
a man a day of paid leave on the birth of a baby but 
doe~ not permit a woman to use paid leave (other than 
holiday leave) for the birth of a baby. She is not 
even allowed sick leave while she is in hospital. 

(?) Indian Act: See Race above, This Act contains 
provisions that deprive Indian women who marry non-Indians 
of their right to remain on a band list and a provision 
that changes the band of a woman when she marries a man 
from another band. 1 

(B) Can~dian Human Rights Act: Section 14 of this 
A~t P7~its some exceptions to its prohibitions against 
discrim 7nation as, for example, where there is "a bone fide 
occu~a~ional requirement". While. it is probable that no 
provisions of this Act would be found to be invalid by 
reason of the Charter, the Act will have to be examined 
carefully with the Charter in mind. 

19) _Capacity to marry: Preconfederation British law 
applicable to Canada fixes the minimum age for marriage 
at 12 for girls and 14 for boys. 

6. ~ 

Age is substantively different from the other grounds 
of discrimination set out in the Charter. It is not a fixed 
inherent characteristic as are most of the other grouncts 
and there must be many more exceptions to the general rule 
of non-discrimination relating to age than there should be 
in respect of the other grounds of discrimination. Further, 
it may be argued that the tests relating to whether a 
distinction on the basis of age is discriminatory must be 
less rigid than the tests applicable to the other proscribed 
grounds of discrimination. This is illustrated by the 
fact that many statutes at present distinguish on the 
grounds of age and it is doubtful that these would be 
found invalid when section 15 of the Charter comes into 
effect. This could cause a problem in the enforcement of 
the Charter in that tests applied in respect )f age may 
be followed in other cases to water down the effeGt of 
the other categories of discrimination. Laws that 
contain references to age include: 

(1) Criminal Code: This is dealt with in a separate 
brLefing note but involves such matters as the age of 
criminal responsibility. 

(2) Juvenile Delinquents Act: This Act is dealt with in the 
Crlminal Code briefing note. It treats juvenile offenders 
in a different manner to adult offenders. 

(3) Milita;Y ~aw: This is dealt ~i~h in a .. 
separate briefing note. There are rigid age limits 
both for joining and for leaving the Canadian forces. 

(4) Canadian Human Rights Act: This Act contains a 
number of special exceptions that relate to age in relation 

• to occupational requir~ments. For example, section 14 
provides that it is not a discriminatory practice for a 
person to be refused employment if he is below the minimum 
age or beyond the maximum age for the employment. Also 
employment may be terminated a~ th~ "n<;>r~l age of 
retirement" for employees working in ~imilar positions . 
These provisions will have to be considered carefully with 
the charter in mind. 
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(S) Pensions, Su e·rannuation and Veterans Le islation: 
These Acts re ate to age n var ous ways such as 

(a) age to qualify for benefits; 

(b) age of spouse or surviving spouse to qualify for 
benefits in some cases; and 

(cl age at which dependant children cease to be 
eligible for benefits. 

(6) Acts Containing Specific Retirement Ages: A ~umber 
of Acts creating government corporations and agencies 
contain provisions fixing a mandatory retirement age for 
officers. Also a mandatory retirement age is fixe~ for 
Senators and some judges in the British North Amer~ca Act 
and for other judges in the Judges Act and the Acts 
creating the courts of which the judges are members. 

(7~ Adult Occupational Training Act: The benefits under 
this Act are limited to persons who are one year or more 
older than the regular school leaving age. 

(8) Capacity to Marry: Preconfederation British law 
applicable to Canada fixes the minimum age for marriage at 
12 for girls and 14 for boys. 



Subsection 15(1) Added 
~u 1 , n urn : A~lfiication to Canadian Forces: 

i out Discrimination Because· 
Origin, Colour, Religion, Age or Sex 

a Protection of the L 
of Rae • aw e, National or Ethnic 

Eligibili t f is not basy or enrolment and service in the Canadian Forces_ 
orig· ed on or dependent upon the race, national or ethnic 
cons in, colour or religion of a recruit or member and as a 
out 7quence those proscribed grounds of discrimination set 
A in the Charter have no application to the Canadian Forces. 
ag~ and sex are, however, relevant to the matter of enrolment 

nt service in the Canadian Forces, particulars of which are 
sel ou~ below. It should be noted that this Addendum deals 
only with significant limitations in which age and sex are 
~~ evant ~actors in so far as the Regular Force component of 

1 _e_Can~dian Forces is concerned. Generally speaking, those 
imitations also apply, rnutatis rnutandis, to the Reserve Force 

component of the Canadian Forces. 

The significant limitations in which age is a relevant factor 
are as follows: 

1. 

2. 

3. 

4. 

The minimum age at which recruits may enrol in the Canadian 
Forces is seventeen, except in the case of Regular Officer 
Training Plan candidates for whom the minimum enrolment 
age is sixteen. The minimum age of seventeen is based 
upon the assumption that few persons younger than seventeen 
would have the maturity required to carry arms or to bear 
the physical and mental strains associated with service 
in the Canadian Forces and appears to have been accepted 
in Canadian society as the minimum age for military 
service. It is doubtful that the Canadian public would 
support having persons of the age of sixteen or younger 
serving in the armed forces. In the case of Regular 
Officer Training Plan candidates the minimum age was 
established at sixteen to allow candidates graduating 
from high school at that age to start their university 
training in September of the same year. Although these 
candidates participate in military training each summer 
between academic sessions, they spend their first four 
years of service in a military college or civilian 
university and will not therefore enter the mainstream 
of military service until they are at least twenty years 
of age. 

The maximum enrolment ages for recruits other than officers 
varies from twenty-four to thirty-three years depending 
upon the recruits' enrolment skills and the trade which is 
being applied for. Maximum ages are based upon time 
required to complete a full career in the service. This 
matter is presently the subject of a comprehensive study 
by the Canadian Forces in the context of the provisions 
of the Canadian Human Rights Act which may result in 
adjustments being made in the area of naximum enrolment 

ages. 

The maximum enrolment ages for officer recruits presently 
varies from sixteen to thirty-four years depending upon 
the career -Plan being applied for. This matter is included 
in the Canadian Forces study referred to in paragraph 2 

above. 

There are variations between the ages at which members 
of the Canadian Forces are compulsorily released because 
of age. One of the reasons for the existence of this 
variation is that prior to the formation of the Canadian 
Forces in 1968 each of the three former Services (Royal 

... /2 
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Canadian Na . ) had 't vy, Canadian Army and Royal Canadian Air Force 
rel is own terms of service embodying its own compulsory 
var1::~ age~. Additionally, each Service provided for 
sp . ~ons in release ages which were based on rank and 
thecific ~ccupations or trades. With the formation of 

e Canadian Forces in 1968 new terms of service respecting 
co:ulsory release ages were introduced to govern those 
;~ ers who had no previous single Service affiliation. 

e new terms of service applied automatically to those 
7embers who enrolled in the Canadian Forces after unification 
t~ Februar~ 1968) and electively to members of the former 

ree Services who exercised a one-time conversion option. 
Members not electing the new terms of service remained 
bound by the terms of service which existed in their former 
~ervice. The matter of compulsory release age is included 
in the Canadian Forces study referred to in paragraph 2 
above. 

~ number of Canadian Forcesorders contain age limi~ations 
in respect of such career matters as the eligibility to 
participate in lengthy career training courses and matters 
of that kind. Restrictions of this nature have been under 
r 7view since the implementation of the Canadian Human 
Rights Act and wherever any limitation based on age cannot 
be justified on the basis of a "bona fide occupational 
requirement" within the meaning of paragraph 14(a) of that 
Act, the age limitation is deleted. 

The significant limitations in which sex is a relevant factor 
are as foJlows: 

1. 

2. 

The Cc·nadian Forces have excluded women from service in 
primary and near-combat trades and classifications, some 
remote locations and from duty at sea or as members of 
aircrew. Because of the provisions of the Canadian Human 
Rights Act respecting sex as a proscribed ground of dis­
crimination in matters of employment, the Canadian Forces 
have initiated trial programmes to determine the suitability 
of women to serve on board a sea-going non-combatant ship, 
as part of a field unit involved in near-combat operations 
under cold weather conditions, as members of aircrew at 
near-combat operational or training units, at an isolated 
unit where members serve an unaccompanied tour of duty and 
as members of field units involved in combat service support 
operations. Should the trials establish that women are • 
suitable for employment in any or all of the areas being 
evaluated it is likely that those areas will be opened 
up to them as quickly as possible. Should the trials 
establish, however, that women are not suitable for 
employment in any or all of the areas indicated on the 
basis of a bona fide occupational requirement within the 
meaning of paragraph 14(a) of the Canadian Human Rights 
Act, it is likely that the consequent decision not to 
open cny such occupational area or areas to women will 
be ch,,llenged under the provisions of the Canadian Human 
Rights Act. In that regard, it should be mentioned that 
officials of the Canadian Human Rights Commission are 
aware that the foregoing trials are being conducted by 
the Canadian Forces. 

The trials mentioned in paragraph 1 above do not relate 
to the determination of the suitability of women for 
employment in purely combat trades or classifications. 
rhe Canadian Forces are not, at the present time, 
considering the initiation of trials to determine the 
suitability of women in actual combat operations. 
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SECTION 15: NON-DISCRIMINATION RIGHTS 

Criminal Law 

problemT~~ criminal law field should not present much of a 
of the law th e ~q~ality before the law and equal protection 

provision of the Charter. 

CCC S~nce the decision in~ v. Hauser et al. (1979), 46 
a~e· · l d) 481 (S.C.C:l, it is uncertain which statutes 

. enacted under Parliament's criminal law power. Most 
~riminal legislation is found in the Criminal code which 

oes_not discriminate on the basis of race, national or 
e~hnic ~rigin or colour. However it does discriminate on 
t e basis of age and sex, and perhaps religion. Other 
st ~tutes that discriminate are the Juvenile Delinquents Act 
which discr~minates on the basis of age and the Lord'sD~ 
Act which discriminates on the basis of religion. 

~ 

~ection 12 of the code provides that no person shall 
be c~nvicted of an offence in respect of an act or omission 
on his part while he was under the age of seven years. section 
13 provides that no person between ages seven and fourteen 
shall be convicted of an offence unless he was competent to 
k~ow the nature and consequences of his conduct and to appre­
ciate that it was wrong. These are general provisions and 
apply to all offences. On the -other hand, section 147 provides 
that no male person shall be deemed to commit the offences of 
rape, attempted rape, statutory rape or incest while he is 

under age fourteen. 
Under these rules, a six year old is immune from 

prosecution but an eight year old is not, and a thirteen 
year old will have a defence that is not available to a 
fifteen year old. This type of scheme that applies to 
all children in Canada of a certain age can be rationalized 
on the basis that its aim is to offer special protection to 
children, a practise generally accepted in a free and demo­
cratic society with a parliamentary system of government. 

The Juvenile Delinquents Act is another scheme designed 
to offer special protection to children, but it does not apply 
equally to all children in Canada. Subsection 2(1) defines 
"child" as a boy or girl apparently or actually under age 
sixteen, or such other age as may be directed in any province 
pursuant to subsection 2(2), whi~h allows the Gover~or in 
council to increase the age to eighteen. Most provinces 
have left the age at sixteen, but Newfoundland and British 
Columbia have increased it to seventeen, and Quebec and 
Manitoba have increased it to eighteen. The result is that 
a seventeen year old who robs a bank will be charged with a 
delinquency under the Juvenile Delinquents Act if it happens 
in Montreal, but with robbery under the Crimina·1 Code if it 

happens in Toronto. 
Although in R. v. Burnshine ll974), 15 C.C.C. (2d) 

505 (s.c.C.) it was held that provisions in· the Prisons and 
Reformat~ authorizing indeterminate sentences for 
~sunder age twenty two in British Columbia and 
Ontario did not offend the Canadian Bill of Rights, the 
same result would not necessarily follow under the Charter. 
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It is sub • tt d • l Delinquent mi_ e that the scheme under the Juveni e. 
upon th s Act which affords different protection depending 
sistentewlrovince wher 7 the incident took place is incon~ 
in th th the equality before the law principle enshrined 
Offen~e;~arter. The latest draft of the proposed Young 
;:;-;::;:;-;-;r.::-='~-;cA~cc.=.t contains the same type of scheme because the 
provinces have been unable to agree amongst themselves on a 
common age. 

Sex 

A number of provisions of the Criminal Code discriminate 
on th e basis of sex. Most concern sexual offences or prostitution, 
but there are others such as paragraph 381(1) (a) which speaks 
of " thr eats of violence to that person or to his wife or children", 
a nd subsection 745(1) which speaks of "personal injury to him 
or his wife or child". 

In the area of sexual offences, section 143 provides 
th at only a male can commit rape and only a female can be 
raped. Section 146 protects females under age fourteen from 
sexual intercourse, but not males. For the offence of indecent 
assault, section 149 provides for a five year penalty where 
th e victim is a female but section 156 provides for a ten year 
penalty where the victim is a male. In the area of prostitution, 
paragraph 195(1) (d) provides that it is an offence to procure 
a female to become a common prostitute, and subsection 195(2) 
enacts a presumption that evidence that a male lives with or 
is habitually in the company of prostitutes is, in the absence 
of evidence to the contrary, proof that he lives on the avails 
of prostitution. 

In the proposed sexual offences bill, the Code is being 
amended so that it applies equally to both sexes.---fii:e only 
provisionsthat will remain sex specific are those dealing with 
giving birth, such as infanticide in section 216 (a female 
person causing death of her newly born child while her mind 
is disturbed from effects of giving birth or effect of lac­
tation consequent on birth) and abortion in section 251 
(intending to procure the miscarriage of a female person 

whether or not she is pregnant). 

Religion 

The Lord's Day Act prevents business from being trans­
acted and numerous other activities from being conducted on 
Sunday, except as authorized in the Act or by provincial law. 
An argument could be made that this filscriminates against those 
religions that use some other day for religious observance. 

subsection 260(1) of the Code creates the offence of 
blasphemous libel. As "blasphemy" is defined in the Shorter 
Oxford as profane speaking of God or sacred things, an argument 
could be made that this discriminates against those religions 
that do not worship God as a spiritual being. 
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CHARTER OF RIGHTS: LANGUAGE RIGHTS: COMMENTS 
BY MR. MAX YALDEN, COMMISSIONER 

OF OFFICIAL LANGUAGES 

In a meeting with Mr. Roger Tasse on October 9, 
M:· Ya;den indicated in a general way the position he 
~ill likely take on the language rights in the Charter 
if a~d when he appears before the Joint Parliamentary 
Committee on the Proposed Resolution. 

. _Generaily his comments will be favourable to the 
inclusion of language rights in an entrenched Charter 
as a_demonstration of their importance in Canada. Howe~er, 
he will be critical of a number of omissions or limitations 
on t~e_provisions and of the drafting of at least one 
provision. 

Section 16 - Official Status and Use of English and French 

_M:. Yalden is very pleased to see constitutio~a; 
recognition being given to French and English as official 
;ang~ages and to their equality of use in all federal 
institutions. 

Sections 17-19 & 21 - Institutional Bilingualism (legis­
latures, Debates and Courts) at Federal Level and in 
Quebec and Manitoba 

Mr. Yalden is disappointed that these provisions 
have not been extended to New Brunswick and Ontario 
since they have such large minority language populations. 
He assumes New Brunswick will want to opt in and is 
critical of Ontario's reluctance to do so. 

Section 20 - Language of Services to Public 

Mr. Yalden is generally pleased with this provision, 
although he would like to see more parallelism between 
it and the provisions of the Official Lan~uages Act. He 
has two particular concerns about the dra ting and intent 
of the provision. First, he notes that. as the latter 
part of the provision is drafted ("and has the same right 
with respect to any other office ... where that office 
is located in an area in which it is determined, in such 
manner as may be prescribed or authorized by Parliament, 
that a substantial number of persons within the population 
use that language") it may be difficult to ensure services 
in both languages to persons living inside a "designated 
area" where some of the federal offices outside that 
area provide services to those people. In other words, 
a regional office in Halifax may serve the entire 
Maritimes, but if only some area of New Brunswick is 
made a "designated area", persons living there would not 
have a right to services in both languages from the 
Halifax office. 

t 
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. Second, he worries that this same provision gives 
: 1se to the concept of "bilingual districts" contained 
~~ the Official Languages Act but never implemented. 

iven the pol1t1cal problems with "bilingual districts" 
~nd the government's earlier announced intention not to 
implement these, he wonders about the wisdom of drafting 
th!_l provision in this manner. (He will not be raising 
this latter point before the Committee.) 

. These are both valid comments and consideration 
will ha~e to be given to a re-draft of the latter part 
of section 20, perhaps along the following lines: 

"Any member of the public in Canada has 
the right to communicate with, and to 
receive available services from, any 
head or central office of an institution 
of the Parliament or government of Canada 
in either official language, and has the 
same right with respect to any other office 
of any such institution where it is deter­
mined, in such manner as may be prescribed 
or authorized by Parliament, that there is 
a significant demand for communications 
with and services from that office in 
both official languages." 

Section 23 - Minority Language Educational Rights 

Mr. Yalden continues to be opposed to limiting the 
right of minority language education to citizens. Ideally, 
he favours freedom of choice, but accepting the fact that 
this is to be a minority right, he feels very strongly 
that no distinction should be drawn between immigrants 
and citizens. He feels that even if there is a problem 
today which dictates the exclusion of immigrants, this 
is a very shortsighted perspective since what is being 
written into the constitution will become a permanent 
rule even when it is no longer needed. 
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(Sect ion 2 3) 

THE STATE OF MINORITY LANGUAGE EDUCATION 
IN THE TEN PROVINCES OF CANADA (A SUMMARY 
AND UPDATE OF A REPORT BY THE COUNCIL OF 

MINISTERS OF EDUCATION, PUBLISHED IN 
JANUARY, 1978) 

Laws, Regulations, and Policy 

The legislative provisions regarding minority 
language education vary from one province to another. 

. New Brunswick guarantees to its French and 
Engll.sh .residents instruction in their own language. Its 
laws provide that the chief language of instruction in 
every school shall be the mother tongue (English or French) 
of the majority of the students that the other children 
shall be given instruction in their own language, either in 
that school or in another school, conveyance or boarding 
7°sts being covered, and that all children will receive 
instruction in the second language. 

In Quebec the Education Act requires a school 
board to provide education for every eligible member of 
the English-speaking minority, eligibility being defined 
by the terms of Quebec's Charter of the French Language. 
A school board may provide this instruction, either by 
organizing English-language classes or by making an agree­
ment with another school board. 

In Ontario and in Manitoba, if the parents so 
request, and a specified minimum number of students at 
the elementary or secondary level can be assembled, the 
school board has a legal obligation to provide instruction 
in French. 

In Saskatchewan the law permits a school board 
to provide French-language instruction, the terms and 
conditions being confirmed by the Lieutenant-Governor 
in Council. 

Alberta's laws permit the use of French as a 
language of instruction, but the decision to provide French­
language instruction rests with the school board. 

In Prince Edward Island the law requires a school 
board to provide French language education when a pres­
cribed number of children whose mother tongue is French 
make the request. 

In Nova Scotia, Newfoundland and Labrador, and 
British Columbia. there is no reference in the law to the 
language of instruction. In Nova Scotia school boards have 
traditionally been free to grant permission to use French 
as the language of instruction. In Newfoundland school 
boards have the discretionary right to introduce French 
as the language of instruction and in British Columbia 
it is the policy of the government to make it possible 
for parents to have choice of either official language 
as the language of instruction for their children. 
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MINIMUM ENROLMENT CONDITIONS - WHERE NUMBERS WARRANT 

Newfoundland 

. l No prescribed minimum enrolment conditions. This 
15 eft to the discretion of the local school boards. 

Prince Edward Island 

Grades l-9, 25 children within any three consecutive 
grade levels. 

Grades 10 and above, no prescribed number. The school 
board decides when a sufficient number can be assembled. 

Nova Scotia 

No prescribed minimum enrolment conditions. 
is left to the discretion of the local school boards. 

New Brunswick 

No minimum enrolment conditions. All children have 
the right to instruction in their mother tongue. 

~ 

No minimum enrolment conditions but eligibility is 
defined in the Charter of the French language. 

Ontario 

Manitoba 

Elementary Level: 25 students who can be assembled 
into a class, a group of classes 
or a school. 

Secondary Level: 20 students who can be assembled 
into a class, a group of classes 
or a school. 

Elementary Level: 
Secondary Level: 

28 pupils for each grade. 
23 pupils for each grade 

Saskatchewan 

Grades 1-6: 
Grades 6-up: 

Alberta 

15 pupils in three consecutive grades 
15 pupils per grade 

No minimum enrolment conditions. This is left to 
the discretion of local school boards. 

British Columbia 

Elementary Level: 10 students at any grade level. 

r ... 
'-



NEWFOUNDLAND AND LABRADOR 

Current Situation - Laws, Regulations, and Policy 

In Newfoundland no reference is made in the school 
~egislation regarding French as a language of instruction 
in the schools. 

School Boards have the discretionary right to 
introduce French as the language of instruction. 

Minimum Enrolment Conditions 

No fixed minimum numbers, this is left to local 
discretion. 

~: There are no exclusively French school boards in the 
province and French-language instruction is not 
treated separately at the provincial level. 
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PRINCE EDWARD ISLAND 

Current Situation Laws, Regulations, and Polic__y_ 

An amendment to the Prince Edward Island School 
Act whi:h came into effect in 1980, requires school boa rd s 
to provide French language education if French is the 
mother tongue of the majority of students within its_ . 
area: The Act also requires that school boards providing 
English language education shall provide French language 
education when the prescribed number of children whose 
mother tongue is French make the request. 

Minimum Enrolment Conditions 

For grades 1 to 9, when twenty-five children 
whose mother tongue is French and who are within any th~ee 
consecutive grade levels request French language education 
the ';lchool board shall provide this education"~ 
considers that the prescribed number of children can 
reasonably be assembled for the purpose" (from the 
regulations). 

For grades 10 and above, when a number of children 
whose mother tongue is French request courses using French 
as the language of instruction the school board shall 
provide such courses "if it considers a sufficient number 
of children can be assembled for that purpose" (from the 
regulations) . 

NOTES: Over 75% of the francophones in P.E.I. live in the 
electoral district of Egmont. The members of the 
Evangeline School Board in the district of Egmont 
are Acadians . 
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NOVA SCOTIA 

Current Situation - Laws, Regulations, and Policy 

. No reference is made to the language of instruction 
in the Education Act or in the Regulations under the Act. 
Howe~er'. school boards have traditionally been free to grant 
permissi~n to use French as the language of instructio~ and have 
done so in the local school districts which are predominantly 
French-speaking. 

Minimum Enrolment Conditions 

No fixed numbers, this is left to the discretion 
of the school board. 

NOTES: There are no school boards responsible solely for the 
French-speaking language group. The administrative_ 
structure in schools where French-language instruction __ 
is offered is the same as in other schools and generally 
French-language instruction is treated as an integral 
part of the board's education program. 

In schools where instruction in French is given, the 
proportion of instruction given in French varies 
from 50% to 100% at the elementary level and from 
40% to 60% at the secondary level. 

In schools where French-language instruction is 
offered, such instruction is open to anyone, although 
in practice very few English children enrol in French­
language programs. 



NEW BRUNSWICK 

Current Situation - Laws, Regulations, and Policy 

1 Students tn New Brunswick are assured under the 
aw of education in their mother tongue, English or French. 

In 1969, New Brunswick granted official status to both 
French_and English. In 1977 the following legislation 
referring to language of instruction came in to force: 

Section 12 

In any public, trade or technical school 

(a) where the mother tongue of the pupils is Englis~, 
the chief language of instruction is to be English 
and the second language is to be French; 

(b) where the mother tongue of the pupils is French, 
the chief language of instruction is to be French 
and the second language is to be English; 

(c) subject to paragraph (d), where the mother tongue 
of the pupils is in some cases English and in some 
cases French, classes are to be so arranged that the 
chief language of instruction is the mother tongue 
of each group with the other official language the 
second language for those groups; and 

(d) where the Minister of Education decides that it is 
not feasible for reason of numbers to abide by the 
terms of paragraph (c), h.e may make alternative 
arrangements to carry out the spirit of this Act. 

Minimum Enrolment Conditions 

No minimum enrolments - any child has the right 
to instruction in his mother tongue. 

NOTES: 
Five school boards (1978) are involved exclusively with 
French-language education and are administered in French. 
At the provincial level New Brunswick essentially has 
two parallel administrative structures, one dealing 
with French-language education and the other wi~h 
English-language education. 

In French schoo~ all subjects, except English as a 
second language, are taught in French. This policy 
applies for all subjects, grades 1 to 12. 

Although French instruction is accessible to any 
student regardless of mother tongue, the tendency is 
for francophones to go to French schools and for 
anglophones to go to English schools. 
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Current Situation - Laws, Regulations, and Policy 

re u. The Charter of the French Language (Bill 101) 
f q ires s:hool boards to provide instruction in English 
th0 : a_l children who are eligible under the law to receive 

is instruction. 

English: 
The following children may receive instruction in 

(i) at the request of their father and mother 

(a) a child whose father or mother received his or 
her elementary instruction in English in Quebec 

(b) 

(c) 

(d) 

a child whose father or mother, domiciled in 
Quebec on [August 26, 1977] . 
nad, received his or her elementary instruction 
in English outside Quebec 

a child who, in his last year of school in Quebec 
before [August 26, 1977] was 
lawfully receiving his instruction 
in English, in a public kindergarten class or 
in an elementary or secondary school 

the younger brothers and sisters of a child des­
cribed in paragraph (c). 

(ii) English-speaking children coming from a province which 
has concluded a reciprocity agreement with Quebec. [None) 

(iii) The following categories of persons staying in Quebec 
temporarily: 

(a) children of persons coming to Quebec to study or 
to carry on research activities or assigned to 
Quebec by their employer or taking up a post for 
a period of not more than three years, provided 
that one of the parents has received his primary 
or secondary education in English or that one of 
their children has already begun or completed his 
studies in English 

(b) children of persons officially assigned to 
Quebec as representatives or officers of an 
international agency or a foreign country 

(c) children of members of the Canadian Armed 
Forces assigned temporarily to Quebec. 

Minimum Enrolment Conditions 

No minimum number required: any qualified child 
has the right to instruction in the Engligh language. 

NOTES: Quebec's education system is organized on a confessional 
basis. Catholic school boards are responsible for all 
education of all Catholic students in their territory, 
whether English or French. Protestant school boards 
are responsible for all Protestant students. As 
approximately 98% of the students enrolled in Protestant 
schools are taught in English and approximately 92% 
of students attending Catholic schools are taught in 
French the division of school boards along denominational 
lines gives the minority English-speaking group control 
over their education services. 

In English schools all subjects are taught in English 
except French as a second language, which is a 
compulsory subject from the first to the eleventh 
year. 
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ONTARIO 

Current Situation - Laws, Regulations, and Policy 

Ontario law requires school boards to establish 
Ffench-Language Instructional Units (a class, group of 
7 asses, or school in which French is the language of 
instruction) where numbers warrant. 

The programs offered in the French-Language 
InS t ructional Units are intended for the French-speaking 
populat~on. French may be the language of instruction for 
all ~UbJects (except English) from kindergarten to grade 13. 
English is a compulsory subject from grades 5 to 12. 

Minimum Enrolment Conditions 

Where at least 25 students at the elementary 
level or 20 students at the secondary level can be 
assembled into a class, a group of classes or a school 
and French language instruction is requested by th~se 
students the school board must by law provide this instruction. 

A system of grants is available to school boards 
providing French-language education programs, in 
recognition of the higher costs of providing French 
language instruction. 

There are no school boards responsible solely for 
the education of the French-speaking population 
group. 

Accessibility to French-language classes is normally 
restricted to francophones, but non-francophones may 
be admitted subject to the approval of an admissions 
committee. 
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MANITOBA 

Currc,nt S.i tuation - Laws, Rcqulations, ,rnd Policy 

Law 113, which came into effect in 1970, gave 
~rench an equal status to English as a language of instruction 
in the public schools. 

Minimum Enrolment Conditions 

If in any grade the parents of 28 pupils at the 
ele~entary level or 23 pupils at the secondary level reques~ 
th eir school board to provide instruction in French or English, 
th e school board must by law provide this instruction. When th e 
number of pupils is less than 28 at the elementary level or 23 
at the secondary level the Minister of Education may authorize 
the setting up of clas;es in one or other of the languages. 

In the school boards offering French language education 
no separate administrative structure is set up to deal 
exclusively with French language education. This 
administrative structure leads to the majority group 
making decisions on matters affecting the minority. 

To encourage local school jurisdictions which provide 
French-language education to offer programs in which 
the language of instruction is French for all subjects 
except English as a second language, the Department 
of Education offers funding arrangements whereby 
schools indicating an intention to develop such pro­
grams may receive spec.ial grants. 

French language instruction is open to any student 
regardless of his mother tongue. 

As of grade 4, English must be part of the curricul.um 
for all pupils receiving their instruction in French. 



Current Situation - Laws, Regulations, and Policy 

sh 11 b The Saskatchewan Education Act states that English 
c~· e the lang~age of instruction in schools but that 

_in7t shall designate schools in which French shall be the 
principal language of instruction in a designated program. 

Minimum Enrolment Conditions 

French: language instruction must be requested by 
th e P<;1rents of at least 15 students in each "instructional 
grou~ing". For grades 1 to 6 an instructional grouping is 
~on~idered as three consecutive grades; for grades 6 and above 
it is a single grade. . 

~: The existence of designated schools, where French 
instruction is available, is subject to Cabinet 
approval. Designated schools offer two types of 
program: 

Type A: - French is the language of instruction for 
all courses except English; 

- provides activities emphasizing the French­
Canadian culture; 

- the administration may be conducted in French. 

Type B: - more than 50% but less than 80% of 
instruction time is devoted to instruction 
given in the French language. 

The Province provides grants to pay for the implementation 
of a French Language Program. 
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ALBERTA 

Current Situation - Laws, Requlations, and Policy 

_In Alberta the School Act empowers school boar~s 
to authorize the use of French as a language of instruction 
subject to the regulations of the Minister. 

. In 1976 a new regulation establishing minimum 
requirements in English Language A~ts for all schools was 
a~opte~. This regulation meant that instruction may be 
given in French for all subjects except English Language 
Arts provided that: 

a) a resolution authorizing the use of French as the 
language of instruction is passed and delivered to 
the Minister; 

b) arrangements satisfactory to the Minister are made 
for instruction in English to be given to all 
pupils whose parents so desire; 

c) instruction in English Language A•rts is given 
for minimum periods as follows: 

grades l and 2 - not less than l hour/day 
grades 3 to 6 - not less than 190 hours/year 
grades 7 to 9 - not less than 150 hours/year 
grades 10 to 12 - not less than 125 hours/year 

d) the courses of study and instructional materials 
are those prescribed or approved by the Minister. 

Minimum Enrolment Conditions 

The system does not consider enrolment numbers but 
leaves the decision to each school board. 

NOTES: There is no separate administrative structure at the 
provincial level dealing specifically with French 
language education. 

Given "b" above, school boards must give priority to 
parents who wish to have their children educated in 
English before arrangements can be made to use French 
as a language of instruction. 

Provincial funds are made available for the develop-
ment of curricula in French and to offset transportation 
costs to schools offering instruction in French. 

Any student in Alberta may be admitted to French­
language classes where these are available, although 
individual school jurisdictions may regulate admittance 
on the basis of language competency in French. 



- 12 -

BRITISH COLUMBIA 

Current Situation - Laws, Regulations, and Policy 

to mak . It is_the policy of the provincial governme~t 
ff' _e it possible for parents to have a choice of either 

0 h.~cial language as the language of instruction for their 
c i dr~n._ School district authorities are responsible for 
e st ablishing "classes" when a sufficient number of children 
requesting French language education is available. 

Minimum Enrolment Conditions 

d. . A "class" shall be established in any school 
iS t rict where there are ten or more students of elementary 

school age whose parents have requested instruction in 
French. • 

A "class" may include all grades in the elementary 
school but where the enrolment exceeds twenty-five, an 
additional "class" shall be established and students 
grouped in terms of a Primary Division and an Intermediate 
Division. 

NOTES: The Ministry recommends the establishment of French 
language "classes" within existing schools rather 
than the creation of separate exclusive French 
language schools. 

Priority is to be given to children of Francophone 
parents. Students must understand French sufficiently 
to be taught in that language at the level at which 
the program is implemented. 

The province provides supplementary funds to meet 
some additional costs incurred in implementing the 
French Language Curriculum. 



Righu and 
freedom• in 
Canada 

Guarantee of Rights and Freedoms 

l. The Canadian Charter of Rights and 
Freedoms guarantees the rights and free­
doms set out in it subject only to such 
reasonable limits as are generally accepted in 
a free and democratic society with a parlia­
mentary system of government. 

Garantie des droits et libertes 

l. La Charle canadienne des droits et 
libertes garantit Jes droits et libertes enonces 
ci-aprC:S, sous les seules reserves normale• 
ment acceptees dans une societe libre et 

5 democratique de regime parlementaire. 5 

Droiu et 
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Guarantee of Rights and Freedoms 

SECTION I GUARANTEE OF AND LIMITS ON RIGHTS 

'.hi~ introductory section serves two purposes: 
~l) to indicate that the rights and freedoms set forth 
in t~e Charter are guaranteed and (2) to indicate th~t 
n? :ight or freedom is absolute but subject to certain 
limits -- limits that are reasonable in the context of 
a free and democratic society with a parliamentary 
system of government. 

The guarantee of rights and freedoms is an attempt 
to overcome any implication that the rights are only 
those as they existed at the date of adoption of the 
~barter -- one of the problems that arose in the courts' 
i~terpretation of the opening words of the Canadian 
Bill of Rights which "recognized and declared" that 
certain rights •~ave existed and shall continue to 
exist". By s·imply stating that the Charter g·uarantees 
the rights and freedoms, there is no implication that 
the rights are only in the state and with the limits 
that existed in 1980. 

The limitation clause is cast in general terms 
that will permit the courts to determine if a particular 
limit imposed on a right is reasonable in the circumstances 
of the case, having regard to standards of conduct 
generally accepted in our society and others of a 
similar nature. It may be questioned whether the qualifi­
cation "with a parliamentary system of govermnent" would 
preclude the Canadian courts from looking at the decisions 
of United States courts on particular rights since the 
U.S. system is presidential and not parliamentary. The 
answer is that our courts could look to the U.S. decisions 
on similar points and use these as guides in formulating 
interpretations of similar rights found in the Charter. 
The difference will be -- or is intended to be -- that 
under a parliamentary system the courts traditionally 
show greater deference to the judgment of the law-
makers with respect to policy issues. Consequently, 
implicit in this expression is the idea that the Canadian 
courts should not, as the U.S. courts have done from 
time to time, readily attempt to substitute their value 
judgments for those expressed by the legislators on 
the substantive aspects of legislation. 

The approach in section 1 differs from that taken 
in the Canadian Bill of Rights and from that proposed in 
lITIT c-60. In the former no indication is given that 
rights are subject to any limits while in C-60 (and 
subsequent federal proposals) specific grounds (national 
security, public order, health, morals, etc.) for 
limiting rights were identified. In commenting on the 
limitations spelled out in C-60 the Joint Parliamentary 
Committee in 1978 was of the view that no such explicit 
direction to the courts was necessary since they would 
imply such limitations on rights in any case. 

It is agreed that it is both unnecessary and 
undesirable to spell out specific limits on rights. 
On the other hand, it is felt important for individuals 
legislato:s, go~e:nmen!s ~nd court~ to be awar: that ' 
no right is unl1m1ted in its.exercise an~ ~ogive some 
guideline as to the formulation of the limits. 
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t As to the formulation itself, it is designed 
0 reflect the balance that must exist between the 

courts who will be the ultimate judges of what are 
reasonable limits and the legislatures which in a 
harliamen~ary_system of democratic government 
1~V7 the i~it 7a~ responsibility for defining reasonable 

mits on individual rights and freedoms. 

It may be argued by some that the clause as 
formulated may be weighted too much in favor of the 
law-makers by use of the term "generally accepted". . 
I~ ?ther words, if the legislatures all impose a certain 
limit ?n a right -- forbidding the free expression of 
a Particular ideology -- would this not be a "generally 
accepted" limit? This overlooks the fact that the 
c?u:ts may still assess its reasonableness as an acceptable 
limit in a free and democratic society. 

[However, if there is considerable pressure to 
ensure that greater restraints are placed on the 
P?W7rs of legislatures to determine "generally accepted" 
limits, one might consider a re-wording along the 
following lines: "subject only to such limits as are 
~asonably justifiable in a free and democratic society 
with a parliamentary system of government". This would 
place a greater onus on the legislators to demonstrate 
the necessity for the limits being imposed. It would 
also accord with the recommendation of the Joint 
Parliamentary Committee in 1972.] 

A further issue that may be raised is whether 
the limits that may reasonably be imposed under this 
s 7c~ion apply to rights that have their own specific 
limits spelled out. This is the case with respect to 
democratic rights, mobility rights and minority 
language education rights. With respect to the rights 
to vote and stand for elective office, it is unlikely 
that there are further limits which could be contem­
plated beyond those that would fall under the "unreason­
able distinction or limitation" test found in section 3. 

As for mobility rights, it would be possible to 
contemplate circumstances other than those specified 
in section 6 where further limits might be imposed. 
For example, one could foresee limits being placed 
on mobility rights in the interests of national defence, 
to control public order or to protect public health. 
There may even be extreme economic situations that 
would justify limits being placed on mobility rights, 
although these are difficult to imagine. 

With respect to minority language education 
rights, it is unlikely that there would be circumstances 
arising under section 1 which would justify limits 
other than that spelled out in section 23: "where 
numbers warrant". If a province sought to deny these 
rights on economic grounds, this would probably not 
be considered reasonable if it were at the same time 
providing majority language education facilities. 
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!iQ'.!]: ON CHARTER OF RIGIITS AND WAR MEASURES ACT 

A There are three key elements in the War Measures ~ that are_likely to be affected by adoption of the 
arter of_Rights. (No question is raised, however, . 

abou~ ~arliament's ability to enact contingency legislation 
providing for ~xceptional powers in emergency situation~ 
~uch as War, invasion or insurrection. The real question 
~s the extent to which the application of those powers 
~n a particular emergency may be found to be reasonable 
in the circumstances of the case.) 

The first element concerns section 2 of the War 
~asures Act which provides that a proclamation by t~ 

over~or in Council that a state of real or apprehended 
~ar, invasion or insurrection exists and the duration of 
its continuance is conclusive evidence of that state of affairs. 

The courts have indicated in the past that they 
do hav~ th~ power to review such a proclamation to 
determine if the facts indeed support the issue of the 
Proclamation. However the courts have been at the 
same time very relucta~t to second-guess the judgment 
exercised by the government. 

Under the Charter of Rights, however, the rights 
guaranteed by the Charter (including those such as funda­
mental freedoms and legal rights most likely to be 
affected by a proclamation of emergency) are expressly 
made, by section 1, subject only to such reasonable 
limits as are generally accepted in a free and democratic 
society with a parliamentary system of government. 

With this guarantee entrenched in the constitution 
it is certainly more likely that the courts would indeed 
be prepared to review the facts of a particular emergency 
to determine if the proclamation was justified to limit 
guaranteed rights and freedoms. 

Consequently, it is likely that section 2 to the 
extent that it purports to make a proclamation of emergency 
conclusive of the fact would not be valid to prevent the 
courts from inquiring into the justification for the 
proclamation. 

The second element involves section 3 of the Act 
which gives the Governor in Council sweeping powers t-o­
make such regulations or orders as the government deems · 
neces5ary or advisable for the security, defence, peace, 
order·and welfare of Canada. Particular powers given 
include 

censorship of expression and communication, 
- arrest, detention, exclusion and deportation. 

Each of these powers may be justified by the 
circumstances of the case, and section 1 of the Charter 
would permit the exercise of them if they were reasonable 
in the circumstances. A determination of that would, 
under the Charter, have to be measured in each case 
by looking at the particular provisions of the Charter 
and the limits authorized by section 1. 
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of . _For example, section 2 provides for freedom 
opinion and expression including freedom of the 

~ress and other media. In times of emergency, however, 
i~_may be reasonable to limit these freedoms by censor­
s_t~ as, for instance, prohibiting publication of 
~i itary manoeuvres during wartime. On the other hand, 
it ~~y_not be reasonable in the same circumstances to 
pro ibit persons from speaking out in opposition to 
the war. 

Ag~in, the legal rights in the Charter provide 
for detention of persons only in accordance with law 
th at is fair, for an arrested person to know the reasons 
and test the validity of his detention, and for citizens 
t? enter, leave and remain in Canada. Here, the emergency 
circumstances may justify some limits on these rights, 
but those limits would have to be reasonable. For 
ex~mple, it would be difficult to justify a detention 
w~ich had no reasonable time limits, a denial of the 
right to habeas corpus or the deportation of a citizen 
of Canada. 

... In every instance of a limit being imposed, the 
individual would be entitled to go before a court to 
have its reasonableness tested. This the courts would 
do by looking at the normal Charter rights and then by 
looking at the limits imposed thereon under the War 
Measures Act and determining if those limits were 
reasonable in the circumstances of the crisis. 

The third element, and proba~ly the most important, 
concerns section 6(5) of the Act which provides that 
anything done under the War Measures Act shall not be 
deemed to violate a right or freedom under the Canadian 
Bill of Ri~hts. This, of course, means that Parliament 
has decide that the Bill of Rishts does not prevail 
over actions, orders or regulations taken or made under 
the War Measures Act. Consequently, no such action or 
regulation can be challenged in the courts as infringing 
freedoms or rights in the Bill of Rights. 

Under the Charter of Rights, this will no longer 
be the case since, unlike the Bill of Rights, the Charter 
does not contain an override clause. Consequently, once 
the Charter is in place, anything done under the War 
Measures Act will be subject to scrutiny by the courts 
to determine if it conforms with the guarantees as specified 
in the Charter. This gives the courts a large jurisdiction 
over rights which it does not possess at all now under 
the W"ar Measures Act. 



Fundamental 
rrcedorlls 

Fundamental Freedoms 

2. Everyone has the following fundamen-
tal freedoms: 

(a) freedom of conscience and religion; 
(b) freedom of thought, belief, opinion 10 
and expression, including freedom of the 
press and other media of information; and 
(c) freedom of peaceful assembly and of 
association. 

Libertes fondamenta/es 

2. Chacun a Jes libertes fondamentales 
suivantes: 

a) liberte de conscience et de religion; 
b) liberte de pensee, de croyance, d'opi­
nion et d'expression, y compris la liberte I 0 
de la presse et des autres grands moyens 
d'information; 
c) liberte de reunion pacifique et d'asso­
ciation. 

LibcrtCS 
fondamcntalcs 
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Fundamental Freedoms 

SECTION 2 FUNDAMENTAL FREEDOMS 

This section sets forth in a modified form the 
four freedoms now found in section l(c)-(f) of the 
Canadian Bill of Rights which read as follows: 

(c) freedom of religion 
(d) freedom of speech 
(e) freedom of assembly and association 
(f) freedom of the press 

2(a) Freedom of conscience and religion 

At present the Canadian Bill of Rights provides 
simply for freedom of religion, which means that 
anyone is free to espouse a religion of choice and 
to practice it. However, it does not address those 
who choose to have no religion, and freedom of 
conscience is added to provide for this circumstance. 

Unlike the U.S. Bill of Right$, the Charter 
provision does not prohibit the making of any law 
respecting an establishment of religion, which has 
been interpreted by the U.S. courts as forbidding 
state support for denominational schools and religious 
exercises in schools. Consequently, there will be no 
danger under the Charter that denominational schools, 
as guaranteed by section 93 of the BNA Act, would 
become prohibited. Nor would it prevent prayers in 
the schools, although the Canadian courts have held 
that children attending a denominational school 
cannot be required to observe the religious exercises 
if they are not of that faith. This is clearly as it 
should be. 

Concern has also been expressed that freedom 
of religion would prevent the state requiring that 
stores close for business on Sunday. This argument 
was rejected by the Supreme Court in the Sunday Bowling 
Alley Case in 1963 which held that the Lord's Day Act 
did not contravene freedom of religion under the Bill 
of Rights in requiring businesses to close on Sundays. 

With respect to freedom of conscience, inclusion 
of this will likely mean that school children cannot 
be subjected involuntarily to religious exercises. 
Whether it will permit those who believe in non-violence 
(eg. Quakers) to refuse military service is doubtful. 
Even in the United States conscientious objectors 
have not been permitted by the courts to refuse to 
serve, although such persons are able to serve in 
non-violent duties. 

Incorporation of this second freedom accords 
with what was accepted in the Victoria Charter and is 
consonant with the U.N. Covenant on Civil and Political 
Rights (Article 18). It is also reflective of what 
was recommended by the Joint Parliamentary Committee 
in 1972 and is similar to the provisions of C-60. The 
CBA study of 1978 proposed inclusion of this provision. 
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Under provincial laws, Alberta recognizes 
freed?m of religion, Quebec recognizes freedom ?f 
conscience and religion and Saskatchewan recognizes 
freed?m of conscience, religious association, 
teaching, practice and worship. 

During the February 1979 First Ministers 
Conference all provinces except Manitoba agreed 
that if there were to be an entrenched Charter, 
these and the other fundamental freedoms contained 
in section 2 should be included in the Charter. 
More recently, when provincial officials prepared 
!heir "counter draft Charter" during the CCMC meetings 
in August, they included all the fundamental freedoms 
except "freedom of conscience". (Ministers from 
Manitoba and Alberta, however, stressed that this 
draft did not reflect the official position of their 
provinces.) 

2 (b) Freedom of thought, belief, opinion and expr~ssion, 
including freedom of the press and other media 
of information 

At present the Canadian Bill of Rights provides 
simply for "freedom of speech" and "freedom of the 
press". The expanded formulation is designed to do 
two things. 

With respect to the concept of free speech, the 
formulation recognizes that self-expression can take a 
variety of forms in addition to speech itself. In 
addition, to ensure the enjoyment of self-expression 
it is necessary to recognize its preconditions: thought, 
belief and opinion must also be freedoms. One is 
entitled to hold thoughts, beliefs and opinions even 
though the views may not be shared by others. 

With respect to freedom of the press, this has 
been expanded to include other media of information 
such as radio and television. At the same time the 
freedom has been linked to freedom of expression 
generally to indicate that the freedom of the news media 
is not different from the rights of ordinary individuals 
to give expression to their views. 

None of these freedoms is without limits, of 
course, and these limits will continue to be recognized 
under section 1 unless they are found to be wholly 
unreasonable. These include provincial laws against 
defamation and federal laws governing blasphemy, 
sedition and obscenity. In addition there are also 
laws providing for censorship of movies, for example. 
Some of these which are extremely rigid might well 
be challenged as unreasonably suppressing freedom of 
expression. On the other hand, law~ which censor 
statements calculated to generate racial hatred would 
likely be seen as reasonable. 

While freedom of thought, opinion and expression 
were included in the Victoria Charter no reference was 
made to freedom of the press. However this latter 
freedom is contained in the Canadian Bill of Rights 
and is implicitly recognized rn the U.N. t'.ovenant on 
Civil and Political Rights (Article 19). Consequently 
it should be included in the Charter. In this regard ' 
it might be noted that the CBA study in 1978 recommended 
inclusion of "freedom of thought, opinion, expression 
and communication". 
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0 •. Bill C-60 provided for freedom of thought, 
i~nion a~d expression and freedom of the press and 

0 er media for the dissemination of news and the 
expression of opinion and belief. 

2 (c) Freedom of peaceful assembly and of association 

These freedoms are now found in the Canadian 
Bill of Ri&hts but without the qualification "peaceful". 
This modification does not really change the substance 
of the freedom to assemble, however, since it has long 
been recognized that assemblies may only take pl~c~ in_ 
a lawful and orderly manner. Including the qualification 
"peaceful" in the freedom of assembly may perhaps . 
ensure that the onus is clearly on the Crown to establish 
that an assembly or demonstration is for other than 
~eaceful purposes, thus preventing the blanket banning 
in advance of assemblies in public places. 

Such was the situation in the ~Sphnd case where 
a majority of the Supreme Court in 19 eld valid a 
Montreal bylaw which banned all public assemblies in 
the streets and parks of the City for a thirty-day 
period on grounds of apprehended disorder or threats 
to safety, peace or public order. While the court 
considered this a valid exercise of provincial powers 
to prevent disorder, it is highly unlikely that such 
a general anticipatory law would withstand the right 
of peaceful assembly unless the authorities could show 
that an1 particular assembly was likely not to be 
peacefu. 

The proposed formulation is identical to that 
adopted in the Victoria Charter and reflects the 
provisions of the U.N. Covenant on Civil and Political 
Rights. Equally it is the same as provisions in 
Quebec and Saskatchewan laws. 

It follows the proposals of the Joint Parlia­
mentary Committee of 1972, the CBA study of 1978 
and the provisions of Bill C-60. 



Dcmocra1ic 
rights of 
cili.tcns 

Democratic Rights 

3, Every citizen of Canada has, without 15 3. Tout citoyen canadien a le droit de vo~e 15 t:!aliqucs 
unreasonable distinction or limitation, the et est eligible aux elections legislatives fede- dcs citoyens 
right to vote in an election of members of the rales ou provinciales; cc droit ne peut, sans 
House of Commons or of a legisla,tive motif valable, faire l'objet d'aucune distinc-
asscmbly and to be qualified for membership tion ou restriction. therein. 20 

Droits democratiques 



J5Droiu . 
dl:mocratiques 
dercitoyens 

CONFIDENTIAL 

Democratic Rights 

SECTIONS 3-5 DEMOCRATIC RIGHTS 

These provisions embody the basic principles 
up~n which a democratic form of government are founded: 
universal suffrage, periodically elected governments 
and regular sessions of elected representatives. 

SECTION 3 DEMOCRATIC RIGHTS OF CITIZENS 

This section ensures that Canadian citizens 
will ~ave the right to vote in provincial and feder~l 
elections and the right to be a candidate for election 
to the House of Commons or a legislative assembly .. 
The only restrictions that may be placed on these rights 
are those that are determined to be reasonable such 
as age (minors), mental incompetence, etc. 

It was felt that the "reasonable distinction 
or limitation test" was preferable to spelling out 
t~e grounds since what are considered grounds for 
disqualification today may not be deemed appropriate 
at some future time. This approach will provide 
greater flexibility for the legislatures to spell 
out grounds of ineligibility, and as long as they are 
reasonable the courts will not interfere. For example, 
it may be quite reasonable to deny a judge the right 
to run for political office or to participate in an 
election campaign, but is it reasonable to deny him 
the right to vote? 

It may be asked why there is an apparent "double­
barrelled" limitation clause here, ie. the "reasonable 
limits" test under section 1 and the "reasonable 
distinction or limitation" test in section 3. The 
purpose is that one may impose a limit on the right 
to vote under section 1, eg. age, which does not amount 
to a distinction among people, eg. judges and other 
persons. Consequently, it was felt desirable to 
include the more specific qualifications in section 3. 

Previous proposals on this subject (Victoria 
Charter, Joint Parliamentary Committee, 1972, CBA 
study, 1978 and Bill C-60) all contained specific 
grounds on which the right to vote could not be denied 
(eg. race, colour, ethnic origin, religion, sex). The 
problem with this approach is that a list always poses 
difficulties: should one not also include grounds 
such as age, marital status, political belief, economic 
status, etc? In other words, rather than try to draw 
up an "exhaustive" list, is it not preferable to 
simply use the "reasonableness" test, and leave its 
application to the legislatures and the courts? 

This is essentially the approach taken in the 
U.N. Covenant on Civil and Political Rights (Article 25). 
The Saskatchewan Bill of Rights recognizes the right of 
every qualified voter to exercise his franchise freely, 
and the Quebec Charter of Human Rights provides that 
every person legally capable and qualified has the right 
to be a candidate and to vote at an election. 
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. It has been suggested that entrenching the 
right to vote and to qualify for elective office 
may ~lace in jeopardy federal and provincial laws 
placing limits on election expenditures and govern­
m7nt_contributions to political parties. It is 
difficult to see how this relates to the rights to 
vote and to be a candidate. Where the issue of 
such laws is more likely to arise is in the context 
of_freedom of expression. This was the basis on 
which federal laws in the United States providing 
for ¥overnment contributions to presidential 
candidates and limits on contributions from other 
sources was attacked before the Supreme Court. It 
may be that a similar challenge could be brought 
on the basis of freedom of expression in Canada. 
However, it should be noted that the Imperial Oil 
case in 1963 the Supreme Court held tliat a prov~ncial 
law precluding trade unions from using member~hip . 
dues to finance political parties was not a violation 
of freedom of expression. 

Another concern expressed is that provincial 
residency laws as a qualification for voting may be 
struck down as unreasonable. In Quebec there is 
a one year residency requirement and other provi~ces 
have similar requirements. Obviously residence in 
a province is a reasonable requirement and residency 
for a year would also seem to be a reasonable period 
in which to clearly establish the intention to be 
a "resident". 
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SECTION 3 : ADDENDUM 1: RIGHT TO VOTE 

DiS t inctions and Limitations on the Right to vote in Canada_ 

A ntun1?er of distinctions and limitations at present apply to 
th e right to vote in federal and provincial (including 
territorial) elections. 

The principal ones are as follows: 

Qualifications 

1. In all ·federal and provincial elections, the voter 
must reside in the polling division and, in all provincial 
7lections, there is an additional requirement for residence 
in the province mostly varying from 6 to 12 
months although Newfoundland requires only one month's 
~esidence. Some exceptions are made in the various 
Jurisdictions to include certain persons who are not 
actually in residence, such as armed services and R.C.M.P­
personnel, students and persons working for the federal 
or provincial government outside the jurisdiction. 

2. All jurisdictions require Canadian citizenship although 
some also permit British subjects to vote. 

3. All jurisdictions have a minimum age qualification of 18 

or 19. 

Disqualifications 

1. 

2. 

3. 

4. 

5. 

6. 

There is a considerable divergence in the law over the 
disqualification of judges. This varies from a 
disqualification of all judges of any court (Ontario), 
through various degrees of limitations that may relate 
to the judges before whom a controverted election petition 
may be taken, to the laws of Quebec and British 
Columbia which permit judges to vote. 

Most provinces limit the ri·ght of all or some prisoners 
to vote although this varies from jurisdiction to 

jurisdiction. 

Most provinces place some limitations, ranging from general 
to very detailed, on the right of persons with a mental 
illness or disability to vote, 

The right of election officials and some party workers varies 
from province to province. In some provinces, only the 
returning officers are prohibited from voting and this is 
usually because they are given the casting vote in case of 

a tie. 

In some jurisdictions, certain election offences, in 
addition to some other penalty, carry with them a limitation 
on the right to vote in the current election or over a 

period of up to seven years. 

\ 

other minor limitations occur in particular provinces such 
as a limitation on financial officers of political parties 
in Quebec and one on members of local government Boards 
in Saskatchewan. Only one province, British Columbia, appears 
to limit the right to vote to persons who have an 
adequate knowledge of English or French. 

1 
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It is suggested that most of the distinctions and limitations 
set out above would be held to be of a kind "generally 
accepted in a free and democratic society with a parliamentary 
system of government". However, some may be questioned in 
the c~urts as being unreasonable, such as wide limitations on 
the right to vote of judges to include even those before 
w~om election petitions or prosecutions cannot come. Also th e 
right of prisoners to vote may well be brought before the 
courts. 

There are a few other distinctions in the legislation, 
particularly in British Columbia and Newfoundland, that, on 
the surface, appear to be contrary to the Charter, such as 
those that extend a right to a "wife". If such provisions 
are not defined to mean a "spouse", they could be found to_ 
be inoperative pursuant to section 25 of the Charter as being 
distinctions based on sex prohibited by section 15. 

Another distinction that may be open to challenge is the 
Saskatchewan limitation on members of local government Boards 
since no other jurisdiction seems to feel the necessity for. 
such a limit. Also the British Columbia requirement respecting_ 
an ability to speak English and French may be subject to queS t ion. 

The extension of the right to vote to some but not all classe~ 
of persons normally living inside a jurisdiction but temporarily 

_outside of it during an election is also arguably an 
unreasonable distinction. On the other hand, this limited 
extension is arguably a reasonable one on the basis of cost 
and certainty. 

The following Schedule sets out the main limitations ~nd_ 
distinctions on the right to vote in federal and provincial 

elections. 



~ I 
,I 

PRTNr.TPot (Y 
e>CliclJULc \Cone ·a1 

SCHEDULE ' 
PRINCIPAL QUALIFICATIONS AND DISQUALIFICATIONS AFFECTING 

RIGHT TO VOTE IN CANADA 

JURISDICTION QUALIF.ICATIONS TO VOTE PERSONS DISQUALIFIED TO VOTE 

Citizenship Judges appointed by 

Age Residence in Canadian Other British Governor in 
Province Subject Council 

(1) (2) 

CANADA 18 Yes No Yes 

ONTARIO 18 12 months prior Yes Yes Yes 

to polling day 

( domiciled) No 
QUEBEC 18 Yes No 

12 months prior 
to polling day 

(3) 

Yes 
NOVA SCOTIA 18 12 months prior Yes Yes 

to date of 
writ 

Yes 
18 6 months prior Yes Yes 

NEW 
BRUNSWICK to issue of writ 

Yes 
18 12 months prior Yes Yes 

MANITOBA 
to issue of writ 

( 6) ( 6) No 
12 months in Yes Yes 

BRITISH 19 and some 
Canada, 6 months and some 

COLUMBIA in B.C. prior to wives ( 7) wives ( 7) 

applying for 
voter registration 

I' 

~,.,~!?Jl-fld, rl! ~n )IOOIJ fJl"t!~l79 - iolfl'Y\f~ ,;1(1 ,..µft.L!-&,~NQJ 
,HJ. -!JN.1.o§,1S3)1 ss;,~ae1Y ..lh'!Q.f' -,~ t'fll,u.(170'i~~ O'A~0?/d, 

Province 

No 

Yes 

No 

No 

Yes 

- No 

No 

Prisoners Mentally. Some 
Ill Election 

Officers 

Yes Yes Yes 

Yes Yes Y~s 

No(4) No Yes 

Yes Yes Yes 

Yes Yes Yes 

Yes Yes Returning 
Officer 

(5) 

Specified No No 

convictions 

Persons who 
have committed 
election 
offence 

Yes 

No 

Yes 

No 

Yes 

Yes 

Yes 

-

Other 

Some party 
workers 

Financial 
officers of 
political 
parties 

Inadequate 
knowledge 
of English 
or French 
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JURISDICTION \ 
:1 

I Age 

PRINCIPAL Q. 

QUALIFICATIONS TO VOTE 

Citizenship 

~LtttLJUL~ lLonc·a; 
FICATIONS AND DISQUALIFICA 

---- - - • ..,..._.., ..a..n Vl1.J.'ft1Lli\ 

PERSONS DISQUALIFIED TO VOTE 

Judges appointed by 
Residence in Canadian Other British Governor in 

'-

II,·/) 

Province Prisoners Mentally Some Persons who I Other I Province Subject Council Ill I Election have committed (2) Officers election 
I 
I 

offence 

PRINCE EDWARD ( 18 12 months prior Yes No Yes No Yes Yes Yes No ISLAND to date of writ 

18 6 months prior Yes Yes, if a Yes Yes Yes Yes Yes Yes Member 
SASKATCHEWAN 

Local 
to issue of writ voter on 

Govern-June 23, 1971 
ment 
Board 

ALBERTA 18 6 months prior Yes No Yes No Yes No Returning Yes 
to issue of writ Officer 

(5) 

NEWFOUNDLAND 18 1 month preceding Yes Yes Yes No Yes Yes Yes Yes 
election day (7) 

Yes Yes Returning Yes • Some Yes No 19 12 months prior Yes No 
Officer party 

N.W.T. 
to polling day 

( 5) workers 

No Yes Yes Returning Yes Yes No Yes 
Officer YUKON 19 12 months prior 

(5) 
to polling day 

NOTES: (1) 

(2) 

(3) 

Federal and provincial residence requirements also require residence in the polling division on date of the issue of the writs or the preparation 

of the list of electors or on the polling date. 
May relate to some but not all federally appointed judges; e, g. federal disqualification does not apply to citizenship judges. 

(4) 
(5) 
(6) 
(7) 

Some persons residing outside Quebec while working for the government of Quebec or Canada retain a prior right to vote. Also in some other 
provinces (e.g. P.E.I.) armed forces personnel and students outside the province can vote. 
If domiciled where imprisoned. 
Returning Officer has casting vote. 
Persons "entitled within the province to the privileges of a natural born Canadian citizen or British subject". 
Contains a distinction based on sex that may be contrary to Charter. 
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SECTION 3: ADDENDUM 2: RIGHT TO BE A CANDIDATE 

DiS t inctions and Limitations th R' ht t b candidat_e 
at an Election in Canada on e ig o ea ~ 
~hnum1;>er of distinctions and limitations at present apply to 
a 1 r~ght to be qualified for membership in Parliament o: • 

egislative assembly. There are three aspects to qualifications 
as a member: One must 

(a) be qualified as a voter and not disqualified from voting 
as set out in Addendum 1 above; 

(b) be qualified as a candidate as discussed in this Addendum; 

(c) not be disqualified from being a member. 

The provisions that disqualify a person from being a member are 
generally set out in the Legislative Assembly or equivalent 
Act of a province and are set out federally in the Senate 
and House of Commons Act and the House of Commons Act. In some 
cases,they may also be set out in controverted elections 
legislation. Generally speaking, a person is not qualified, or. 
a ~ember ceases to be qualified, to be a member if the person is 
guilty of certain election offences, becomes a member of 
another legislative body, enters into certain contracts with 
the government or is guilty of certain acts of a fradulent 

character. 
This addendum relates to the various election Acts and the 
provisions thereof respecting the qualifications to be a 
candid.ate at an election and the persons ineligible to be 

candidates. 

Qualifications 
1. In all jurisdictions the candidate must be qualified to be 

a voter. 
2. Two provinces have age differentials. A person may vote at 

18 in Nova Scotia and Prince Edward Island but before 
becoming a candidate, must be 19 in Nova Scotia and 21 in 

Prince Edward Island. 

3. Generally speakins,the residence requirements are the same 
as for voters but residence in the electoral district may 
or may not be required. Newfoundland, which just requires 
one month's residence for voting purposes, requires a 
candidate to be ordinarily resident in the province for 
six months. Also, British Columbia raises provincial 
residence from six months for voters to twelve months 

for candidates. 

Disqualifications 

1. Federally,and in some provinces, many but not all the 
disqualifications are specified in the elections legislation. 
They are the disqualifications that relate to voters and also 
some that relate to such matters as election offences (which 
do not disqualify a person as a voter in some provinces) 
government contracts or employment and membership in another 

legislative body. 

2. some provinces on the other hand do not spell out the 
disqualifications of candidates or do so only by reference 
to the Legislative Assembly Act or other Act that relates 
to the disqualification or ineligiblity of a person to be 
a member of the legislative body. 
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?uebec, which permits judges and prisoners to vote, makes 
it clear that they cannot be candidates at an election. 

It is_di~ficult to prejudge whether a court would find any of 
the distinctions or limitations to be contrary to the Charter. 
There are no provisions, either federal or provincial, in the 
election laws themselves that are obviously contrary to the 
Charter. Perhaps some limitations, such as the federal 
limitation on certain court officials like a sheriff or clerk 
of the peace, might be found to be unnecessary and hence 
unreasonable. Similarly some countries permit public_employees 
to run for_public office with fewer limitations than in 
Canada and it could be argued that public servants ~re_ 
entitled to greater rights. Also, some of the provincial 
distinctions between the right to vote and the right to be 
a candidate, such as those relating to minimum age, might 
be open to challenge. 

The following Schedule sets out, in broad terms, the kinds of 
qualifications to be a candidate and the provisions relating 
to ineligibility now found in federal and provincial law. 
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JURISDICTION QUALIFICATIONS TO BE CANDIDATE 

CANADA Any elector 

ONTARIO Any elector 

QUEBEC Any elector 

I 

NOVA SCOTIA Any elector 19 years of age or more 

NEW BRUNSWICK Any elector 

MANITOBA Any elector 

BRITISH COLUMBIA Any qualified voter registered 
in an electoral district who 
has resided in British Columbia 
twelve months 

PRINCE EDWARD Citizen by birth or naturalization 

ISLAND who is 21 or more 

SASKATCHEWAN Any "ordinarily resident" elector 
No minimum residence requirement 

.__ -- - -

SCHEDULE (Cont'd) 

~ 
SCHEDULE 

CANDIDATES AT AN ELECTION 

PERSONS INELIGIBLE AS CANDIDATES 

Those guilty of election offences, government contractors, members of provincial legislatures 
certain court officers and government employees other than employees on leave therefor. ' 

Persons disqualified by Legislative Assembly Act or any other Act, certain election officials 
and persons found guilty of election offences. 

Judges, prisoners, prior candidates guilty of certain election offences, official agents, 
members of Parliament, persons disqualified by Legislature Act. 

Persons disqualified under House of Assembly Act or any other Act and persons guilty of certain 
election expenses 

Senators, members of Parliament, contractors with government, federal government employees, 
and certain other officials 

Certain election officials, persons guilty of election offences 

Persons guilty of certain election offences 

Persons disqualified under any other Act, persons guilty of certain corrupt practices 

Persons disqualified by Legislative Assembly Act or any other Act. 
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SCHEDULE (Cont'd) 

CANDIDATES AT AN ELECTION 

JURISDICTION 
QUALIFICATIONS TO BE CANDIDATE 

ALBERTA 
Any elector PERSONS INELIGIBLE AS CANDIDATES 

Persons disqualified by Legislative Assembly Act or any other Act 
-

NEWFOUNDLAND 
Any elector ordinarily resident 

Persons disqualified by any Act, persons guilty of election offences 
for six months or more 

YUKON TERRITORY Any elector 

Persons ineligible to be a member unless the grounds of ineligibility is such he can divest 
himself of them within 30 days after election and he promise so to do prior to election NORTHWEST 

Any elector 

Those guilty of election offences, government contractors, members of Parliament or a 

TERRITORIES 

legislature, federal or territorial government employees other than employees on leave therefor 

r. ,,.,, 
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Duration or 
cleclod 
leaislative 
bodies 

Continuation in 
special 
circumstances 

4. (I) No House of Commons and no 4. (I) Le mandat maximal de la Chambre20M• nd•• 
legislative assembly shall continue for longer des communes et des assemblecs legislatives 
than five years from the date fixed for the est de cinq ans a compter de la date du 
return of the writs at a general election of its rapport des brefs relatifs aux elections gene-
members. 25 rales correspondantes. 

(2) In time of real or apprehended war. (2) Le mandat de la Chambre des commu- 25 •ir;1:Hons 
invasion or insurrection, a House of Com- nes ou celui d'une assemblee legislative peut ' 
mons may be continued by Parliament and a etre prolonge respectivement par le Parle-
legislative assembly may be continued by the ment ou par la legislature en question au-
legislature beyond five years if such con- 30 dela de cinq ans en cas de guerre, d'invasion 
tinuation is not opposed by the votes of more ou d'insurrection, reelles ou apprchendecs, 30 
than one-third of the members of the House pourvu que cette prolongation ne fasse pas 
of Commons or the legislative assembly, as l'objet d'une opposition exprimee par les voix 
the case may be. de plus du tiers des deputes de la Chambre 

des communes ou de l'assemblce legislative. 

l 
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SECTION 4 DURATION OF ELECTED LEGISLATURES 

Section 4(1) which limits the duration of a 
House of Commons or a provincial legislative assembly 
reflects provisions now found in section SO of the 
BNA Act and in provincial constitutions. They 
guarantee that in the normal course of events the 
elected representatives must regularly seek a manda!e 
from the voters at least once every five years. While 
this obligation is already entrenched for the House 
of Commons (by virtue of sections SO and 91(1) of the 
BNA Act) the provisions in provincial constitutions 
can be changed by ordinary law. Section 4(1) would 
guarantee the maximum limit for all elected legis­
latures. 

Section SO of the BNA Act and similar provisions 
in provincial constitutions are not repealed since 
they contain provisions dealing with an earlier 
dissolution of Parliament by the Governor General 
and the legislature by the Lieutenant Governor. 

. Provisions similar to section 4(1) were found 
in the Victoria Charter and in Bill C-60 and were 
endorsed by the CBA study of 1978. 

. Section 4(2) permits a House of Commons or a 
leg1s~ative assembly, in time of real or apprehended 
war, invasion or insurrection, to extend its duration 
beyond the specified limit if such extension is not 
opposed by more than one-third of the members of the 
legislative body. This is unchanged for the House 
of Commons which now has this power and limitation 
under section 91(1) of the BNA Act but it is a new 
pr~vi~ion for the provincial legislatures which under 
existing law could extend their duration whenever 
they so decided. 

Under Article 7 of the Victoria Charter it 
was proposed to extend this same provision to the 
legislatures but it could only be invoked once the 
Government of Canada had declared the state of 
national emergency to exist. Under Bill C-60 the 
change was made to enable a provincial legislature 
to act without a formal declaration by the federal 
government. 

There could be some criticism of this provision 
for leaving such broad power to the legislatures, 
particularly with respect to determining when a state 
of war or invasion exists. Since these are clearly 
matters of national concern, their determination 
should likely be left to Parliament. In reality, 
however, if a legislatU'I·e were to extend its life on 
the basis of a war when Parliament had taken no 
similar action, a court would likely find the provincial 
action to be without foundation. 

The CBA study in 1978 approved the provisions 
of this section but recommended that the determination 
of a state of emergency be made by the House of 
Commons. 



AnnP.111 sitting 
or le,isl11ive 
bodies 

5. There shall be a sitting of Parliament 
and of each legislature at least once every 
twelve months. 

5. Le Parlement et les legislatures tien­
nent une seance au moins une fois tous Jes 
douze mois. 

Sbnce annuelle 
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SECTIONS ANNUAL SITTINGS OF ELECTED LEGISLATIVE BODIES 

.. This section provides that there must be a 
sit!ing of the House of Commons and each provincial 
legislature at least once every twelve months. This 
adapts the existing provisions of sections 20 and 86 
of th: BNA Act (and the provisions of provincial 
constitutions in some cases) which ensure that the 
governments of the day remain accountable to their 
respective legislative bodies. The modification in 
wording from the present constitutional text is to 
change "session" to "sitting" in recognition of tJ:ie 
fact that sometimes (as in 1974-76) a single session 
of Parliament may continue for more than twelve 
months. 

It is to be noted, however, that under the 
pres:nt BNA Act this obligation is entrenched for . 
Parliament under section 91(1) of the BNA Act but is 
not similarly entrenched for the provincial legis­
latures. Under this section the obligation would 
be entrenched for each body. 

A similar provision was agreed to in the 
Victoria Charter and was found in Bill C-60. It 
was endorsed by the CBA study in 1978. 

With respect to sections 4 and 5 the question 
may arise as to the role of the courts in cases where 
Parliament or a legislature violates the provisions 
of these sections, ie. by extending its life on 
improper grounds or by not holding an annual sitting. 
The likely legal remedy would be a declaration by 
the courts that the legislative body was in violation 
of the constitutional provisions. Then it would 
rest with the force of public opinion to bring the 
offending body into line with the law. 

... 
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citizens to move 

Rights to move 
and gain 
livelihood 

Limitation 

Mobility Rights liberte de circulation et d'etab/issement 
( I) E • J d • d Droludca 6. very citizen of Canada has tJte 6. (I) Tout citoyen canadien a e ro1t e 

5 
ciloycos 

right to enter, remain in and leave Ca~aQa. 5 demeurer au Canada, d'y entrer ou d'en 
sortir. 

(2) Every citizen of Canada and every (2) Tout citoyen canadien et toute per-
person who has the status of a permanent sonne ayant .le statut de resident permanent 
resident of Canada has the right au Canada ont le droit: 

(a} to move to and take up residence in a) de se deplacer dans tout le pays et I 0 
any province; and I 0 d'etablir leur residence dans toute pro-
(b} to pursue the gaining of a livelihood in vince; 
any province. b) de gagner leur vie dans toute province. 

Droits gCnCrau• 

(3) The rights specified in subsection (2) (3) Les droits mentionnes au 
are subject to paragraphe (2) sont subordonnes: 15 

(a) any laws or practices of general 15 a) aux lois et usages d'application gene-
application in force in a province other rale en vigueur dans une province donnee, 
than t~ose t~at discrimi~ate amo~g per- s'ils n'etabHss~nt entr: I~ personnes 
sons pnmanly on the basis of province of aucune distmct1on fondee pnnc1palement 
present or previ~us residenfe; and sur ia province de residence anterieure ou 20 
(b) any laws providing for reasonable resi- 20 ~ctuelle; 
dency requirements as a qualifii::ation for b) aux lois prevoyant de justes conditions 
the receipt of publicly provided social de residence en vue de l'obtention des scr-
services. vices sociaux publics. 

Restriction 
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Mobility Rights 

SECTION 6 MOBILITY RIGHTS 

Section 6(1) would entrench in the constitution 
the basic rights of citizens 

- to leave Canada, 
- to return to Canada, and 
- to remain in Canada. 

These are important rights which should pertain to all 
Canadian citizens - to freely come and go - and not 
be subject to involuntary removal from Canada. The~e 
are essentially the rights which citizens have now, 
subject to normal limitations such as restrict;lons in 
times of war or where one is serving a sentence in 
prison. Perhaps the most important guarantee is to 
remain in Canada, thus preventing what occurred at 
the end of World War II when orders in council were 
adopted authorizing the deportation to Japan o~ P:rsons 
who were Canadian citizens. Even in wartime, it is 
hoped that the Courts would find this an unreasonable 
limit on a citizen's right to remain in Canada. On_the 
other hand, it would be a reasonable limit o_n the right 
to remain in Canada to require citizens in time of war 
to go abroad to fight. 

The only mention of a citizen's rights in the 
Canadian Bill of Rights and in C-60 was the right not 
to be arbitrarily exiled. This protection is of 
doubtful value and was criticized by the Joint Parlia­
mentary Committee in 1972, which recommended inclusion 
of a provision that would preclude a Canadian from 
being deprived of his citizenship in any circumstances. 
However, as noted in the Canadian Bar study of 1978, 
there are circumstances where the removal of a Canadian's 
citizenship are proper -- as where a Canadian is born 
with dual citizenship and must make a decision by a 
certain age whether he wishes to retain his Canadian 
citizenship or to opt for the other. Consequently, 
the provision in section 6(1) does not address the 
issue of whether one may lose his Canadian citizenship, 
but is confined to the mobility rights that flow from 
that status. 

Section 6 (2) would. give to Canadian citizens 
and persons who are permanent residents of the country 
(persons intending to become citizens) certain inherent 
constitutional rights founded upon their status in 
Canada. These rights are based on the concept of 
Canada as an economic and political union in which 
Canadians should be free to move, reside and work 
without discrimination based upon provincial or 
territorial boundaries. 

"Permanent resident" is the terminology used tn 
the Citizenship Act to describe an immigrant who has 
been lawfully admitted to Canada for taking ~p perm~nent 
residence and who may after three years residence in 
Canada acquire Canadian citiz:nship._ Wh~le_the cour!s 
will no doubt be guided by this meaning in interpreting 
the term in section 6(2) it will ultimately ~e up to 
the courts to decide its meanin~ in any par!icular case 
when a question as to the exercise of the rights 
under section 6(2) arises. 



CONFIDENTIAL 

The first • ht • h • of reside rig is to c ange one's province 
lrom th tnce and to_enjoy all the benefits that flow 
that a without discrimination based on the fact 
provi~~= comr~ {rom anothe: province. The receiving 
on the wou e able to impose the same obligations 

ualif_new~omer as on any other residents (taxes, job 
ipe _fications, educat;onal requirements) and could 

b~~ Y re~sonable residency requirements for receiving 
pu ic social services (welfare health care etc) but 
would t h • ' • • di££ no ot :rwise be able to treat the person 

7rently simply because he comes from another 
province. Thus, for example, a law which provided 
that a person who moved from one province to another 
cou~d not acquire property in the latter province 
~ntil he had resided there 10 years while someone born 
in the province could acquire it immediately would be 
struck down. ' 

1 . . The second right is to pursue the gaining of a 
ivelihood in any province whether one in fact moves 

to anoth 7r P:ovince or resides in one province and 
seeks~ Job in another. This provision would prevent 
a provinc 7 from precluding people from other provinces 
from seeking work in that province simply because 
thef are or had been resident in another province. 
Again, all the regular laws of the province would 
~pply r 7s~ecting_qualifications for employment (eg. 
Job training, union membership, experience, health, 
7 tc.) a~ long as they apply equally to similar persons 
in !he province, and the reasonable rules respecting 
residency would apply. 

Laws and practices that are likely to be aftected 
by this provision are the following: 

proposed Terms and Conditions under the Northern 
Pipeline Act that require preference to be given 
to residents of the Yukon and Northwest TeTritories 
in construction of the Yukon portion of the pipeline. 

regulations under the Newfoundland Petroleum Act 
which provide that residents of that province are 
to be given preference for work in exploration for 
and exploitation of petroleum resources in the 
offshore. (Nova Scotia has proposed to make similar 
rules.) 
regulations governing the Quebec construction industry 
which establish preferential hiring rules for residents 
of Quebec. 

This sub-section would not, however,. give a person 
living in one province the right to acquire and hold land 
in another province if that other province restricted 
landholding only to residents of that province. Ilt is 
arguable, however, that section 6(2)(b) do:s.extend,to 
that situation where a person's.mode of gaining a live­
lihood is investing in revenue-producing properties,] 

1 
I 

I 
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. _With respect to section 6(2), somewhat similar 
P: 0 visions were proposed in Bill C-6O although the 
~ight of a_resident of one province t~ acquire and . 
hold land in another province has been dropped. This 

~s been done for two reasons. First, such property 
rights are more akin to the movement of capital rather 
tha~ P:O~le and thus don't really fall into a Charter 
of individual rights. Second, given the particular 
concerns of Prince Edward Island about non-residents 
buying up large parts of the scarce land resources 
of the Island, it was felt that inclusion of the 
prop:rty rights would impose an undue hardship on that 
province. 

In examining the mobility rights provisions of 
C-~O! the Joint Parliamentary Committee in 1~7~ was 
critical of the fact that such rights were limited 
to citizens and recommended that unless the rights 
could be extended equally to permanent residents, the 
provision should be withdrawn. To meet this concern, 
the rights now apply to both citizens and permanent 
residents. 

The CBA study in 1978 recommended that the 
constitution provide for free movement of manpower_ 
throughout Canada. The Canadian Unity Task Force in 
1979 urged that the free movement of services be_ 
guaranteed in the constitution and that the provinces 
seek to reduce impediments to the mobility of persons 
in the professions. 



Lire, liberty 
and 1CC11rityof 
ponon 

ugal Rights Garanties juridiques 

7. Everyone has the right to life, liberty 7, Chacun a droit a la vie, a la liherte et a 25 ~;!/~"1 •• 
and security of the person and the right not 25 la securite de sa personae; ii ne peut etre 
to he deprived thereof except in accordance porte atteinte a ce droit qu'en conformite 
with the principles of fundamental justice. avec les principes de justice fondamentale. 
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Legal Rights 

SECTIONS 7-14 LEGAL RIGHTS 

The rights set forth in these sections are the 
essenti~l legal rights which must be afforded to 
people in the course of their legal relations with 
the S!ate or the machinery of justice. They prescribe 
~ s~r~es of safeguards designed to ensure that the 
individual is treated with elemental fairness when 
he is subjected to the law, particularly in criminal 
and penal proceedings. 

Man~ of the rights are drawn from provisions 
now found in the Canadian Bill of Rights; others 
are.drawn from provisions of the U.N. Covenant on 
Civil and Political Rights. 

SECTION 7 LIFE LIBERTY AND SECURITY OF PERSON 

This section is a modification of section l(a) 
of the Canadian Bill of Rights which reads as follows: 

"the right of the individual to life, 
liberty, security of the person and 
enjoyment of property, and the right 
not to be deprived thereof except by 
due process of law" 

The two modifications are deletion of the reference 
to enjoyment of property and the changing of "due process 
of law" to "in accordance with the principles of funda­
mental justice." The deletion will be dealt with later. 

Section 7 ensures that no person may have his 
life, freedom or personal security removed or inter­
fered with by the State except by duly specified legal 
procedures that are inherently fair in the sense that 
they meet all the requirements of natural justice -­
fair procedures, an opportunity to know the reasons 
for the action, a right to make a full answer and 
defence and to have the matter determined by a fair 
and impartial tribunal. 

Some question may be raised whether "security 
of the person" encompasses more than physical security 
in the context of the legal process, and includes the 
right to economic security in the sense of a right to 
work or to social security. Certainly the courts have 
never construed it in this extended manner, and its 
being placed in the context of "legal rights" should 
dispell any concern that it would be given_a_broader 
construction. It simply states the proposition that a 
person has the right to be physically secure ~hen 
subjected to legal processes 1 and subsequent righ!s, 
such as protection agains! unlawful search or seizure 
and cruel and unusual punishment or treatment,are 
elaborations of this general right. 

::a • .... .... 
~ 

~ 
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a 1 .f Similarly the right to life does not mean that 
in ~h: can never be taken. As Laskin, C.J. observed 

Morganthaler case (1976), abortion laws are 
not contrary to the Bill of Rights as long as prescribed 
procedures are followed. Equally in Miller and Cockriell 
v. The Quee~ (1977), the Supreme Court ruled that 
capital punishment did not contravene the Bill of Rights. 

Equally, the right to liberty does not mean 
the freedom to do anything one chooses, but rather in 
the context of "legal rights" it means the right not 
to be arrested or detained unlawfully and the right 
to be released on bail as the law provides. 

The reason for replacing the term "due process 
of law" is not so much because of how it has been 
i~terpreted by the courts under the present Canadian 
Bill of Ri!hts, but rather because of how it has been 
i~terprete as an entrenched provision of the U.S. 
Bill of Rights. There "due process" has been given 
both a procedural content and a substantive content, 
and under the second head the U.S. courts have in • 
effect attempted to substitute their value judgments 
for those of the legislators on whether a particular 
s?cial measure is good or bad. This was the case 
with much of the "New Deal" legislation and more 
recently with laws relating to capital punishment and 
abortion. Instead of asking whether the limitation 
of the law on "life, liberty or property" was proce­
durally fair, the courts were asking whether the 
legislature had a right to enact laws limiting these 
rights at all. 

The Canadian courts have yet to venture- this 
far in applying the concept of "due process". While 
there have been a number of judicial expressions 
implying a substantive content in the expression, 
the decisions have in fact restricted the phrase 
to its application as a test of procedural fairness. 
However, there have also been some judicial indications 
that were the Bill of Rights an entrenched document, 
there might be greater scope for giving "due process" 
a substantive content. 

In these circumstances, it is considered wiser 
to avoid the use of the "due process" expression 
and replace it with one that more clearly indicates 
the objective: to ensure procedural fairness when 
these rights are being restricted. Such an approach 
is more consistent with the provisions of the U.N. 
Covenant on Civil and Political Rights which provides 
that no one shall be arbitrarily deprived of his life 
and that a person may be deprived of his liberty 
only on grounds and procedures established by law. 
(Articles 6 & 9) 

This modification is also consistent with the 
position taken by the Joint_Pa!liamentary Committee 
in 1972 which preferred "principles of fundamental 
justice" to "due process of law". 

As for deletion of the right to eniQ:ment 
of property found in the Canadian Bill of Rights, 
this has been done for two rea~ons. First, ~he 
provinces objected to entrenc~ing property rights of 

ny kind feeling that such rights should be left to 
~e dealt'with by the ordinary laws. Se7ond 1 property 

• hts are more in the nature of economic rights and 
~~~h rights are not dealt with in the Charter. 
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The concern of the provinces is very real in 
this area when one considers the broad range of laws 
tha~ may affect property rights: zoning, taxation, 
environmental protection, preservation of agricultural 
lands, industrial development, development of highway 
syste~s, condemnation of unsafe premises, etc. These 
laws involve important social and economic judgments 
where the courts may not be properly equipped to 
evaluate the values involved. This is particularly 
the case where the courts might adopt the position 
that their role is to get into the substantive fairness 
of the law and substitute their judgment for that of 
the legislatures. 

However, none of these arguments is likely to 
overcome the strong opposition in Parliament to dropping 
~roperty rights, particularly since they are included 
in the Canadian Bill of Rights, were included in C-60 
and appeared in recent federal drafts including the 
one tabled in Montreal on July 9, 1980. In C-60 it 
had been proposed to make the deprivation of the use 
and enjoyment of property "in accordance with law" 
rather than by "due process of law". This proposal 
was objected to by the Joint Parliamentary Committee 
which wanted "due process" restored. 

[If considerable pressure builds for restoration 
of property rights it may be necessary to consider 
inserting the provision contained in C-60. This was 
the position taken by the CBA study in 1978 which 
argued that the provision should not go further and 
require "just compensation" since it was felt this 
was a matter for legislative and not judicial deter­
mination. However, if property rights are reinstated, 
it will simply reinforce provincial resistance to the 
Charter.] 
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8. Everyone has the right not to be sub- 8. Chacun a droit a la protection contrc Fouill~iions •• 
jected to search or seizure eitcept on grounds, les ,, fouilles, les perquisitions et les saisies 30!:;~;'t 
and in accordance with procedures, estab- 30 abusives dont les motifs 'ne soot pas fondes 
lisbed by law. sur la loi et qui ne soot pas cffectuees dans 

les conditions que cclle-ce prcvoit. 
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SECTION 8 UNLAWFUL SEARCH OR SEIZURE 

_This provision is new to the legal rights now 
found in t~e Canadian Bill of Rights. It protects a 
perso~ against the authorities carrying out searches 
or ~e~z~res against him of his property unless such 
activities are clearly authorized by law. Two tests 
would have to be met. First, the search or seizure 
must be based upon a law authorizing the activity. 
Second, the procedures used in carrying out the search 
or seizure must conform with those prescribed by law. 
Consequently, the legislators will have to spell out 
clearly both the grounds for a search or seizure and 
the procedures under which the law enforcement 
authorities are to carry out these activities. 

In addition, however, this provision must be 
read in conjunction with section 7 which provides 
!hat a person may be deprived of his security only 
in accordance with the principles of fundamental 
ju~tice. Thus, it may be argued that_a search or 
serzure must meet not only the foregoing tests but 
in addition the test of inherent fairness. Consequently, 
section 7 builds in to this provision an additional 
test whereby the search or seizure must be both lawful 
and fair. If it fails, the court may rule the activity 
or the law to be in contravention of the Charter, 

This provision is somewhat different to that 
found in the U.S. Bill of Rights which prohibits 
unreasonable searches and seizures and which was the 
provision found in C-60. This wording would have 
enabled the courts to inquire into the reasonableness 
of the law authorizing the search or seizure. Under 
the wording of this section, the role of the courts 
will be to assess whether the search or seizure is 
in conformity with what the law provides and 
whether that law and procedure are fair. 

The Joint Parliamentary Committee in 1972 and 
the CBA study of 1978 both recommended protection 
against unreasonable searches and seizures. The U.N. 
Covenant on Civil and Political Rights does not deal 
specifically with search or seizure, but does provide 
that no one shall be subjected to arbitrary or 
unlawful interference with his privacy, family, home 
or correspondence (Article 17). 
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0et.,,1;on or 9. Everyone has the right not to be 9. Chacun a droit a la protection contre la 00 ;;!~~:' 
;mp,;,oomcnt detained or imprisoned except on grounds, detention ou l'emprisonnement dont les 35 ~"; .. 

and in accordance with procedures, estab- motifs ne sont pas fondes sur la loi et qui ne 
(ished by law. 35 sont pas effectues dans les conditions que 

celle-ci prevoit. 
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SECTION 9 UNLAWFUL DETENTION OR IMPRISONMENT 

This provision is a modification of the right 
now found in section 2(a) of the Canadian Bill of 
Rights which protects against arbitrary detention or 
imprisonment. (The protection against arbitrary 
exile is now dealt with under Mobility Rights (see 
section 6).) This provision ensures that no one 
may be held by the authorities or imprisoned except 
on grounds provided by law and by the procedures 
prescribed for such detention or imprisonment. 

As with section 8, however, this provision 
must be read in conjunction with section 7 which 
provides that a person may be deprived of his liberty 
only in accordance with the principles of fundamental 
justice. Thus, again it may be argued that a detention 
or imprisonment must be both lawful and inherently 
fair in terms of the procedures prescribed or 
followed. 

The U.N. Covenant on Civil and Political 
Rights provides for protection against arbitrary 
arrest or detention. At the same time, the U.N. 
Covenant provides that no one shall be deprived of 
his liberty except on grounds and procedures established 
by law. The Quebec Charter of Human Rights also 
provides that no one may be deprived of his liberty 
except on grounds provided by law and in accordance 
with prescribed procedure. On the other hand the 
Saskatchewan Bill of Rights provides freedom from 
arbitrary arrest or detention and C-60 provided 
for protection against arbitrary detention and 
imprisonment. 
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10. Everyone has the right on arrest or 
detention 

(a) to be informed promptly of the rea­
sons therefor; 

(b) to retain and instruct counsel wjthout 
delay; and 
(c) to have the validity of the detention 
determined by way of habeas corpus and 
to be released if the detention is not 5 
lawful. 

10. Chacun a le droit, en cas d'arrcstation ::.:.r.::.0 • 011 

ou de detention: 40 
a) d'etre informe dans lcs meilleurs delais 
des motifs de son arrcstation ou de sa 
detention; 

b) d'avoir recours sans delai a !'assistance 
d'un avocat; 
c) de faire contr6ler, par habeas corpus, 
la legalite de sa detention et d'obtenir, le 
cas echcant, sa liberation. 5 
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SECTION 10 RIGHTS ON ARREST OR DETENTION 

h These provisions are the same in substance as 
t 05 7 now found in section Z(c) of the Canadian Bill 
of Rights. They are all designed to protect the 
rig~ts of a person against arbitrary or unlawful 
acti?ns by law enforcement authorities. Thus anyone 
who is held or arrested by any authority has the right 
!o be told the legal reasons for his being taken 
into custody, the right to contact and consult a 
lawyer forthwith to obtain legal advice, and the right 
to have a court determine expeditiously whether the 
detention is lawful. 

These rights would apply both to civil and 
penal matters (as would all the legal rights). Thus, 
for example, a person detained in a mental institution 
under a provincial law would have the right to know 
!he reasons or grounds for his detention. However, 
if he were incapable of understanding, or if the 
doctor believed that telling him the reasons might 
harm his condition, then it would be sufficient to 
t 711 the reasons to his guardian who could, if he 
wished, then exercise the rights of the detainee to 
retain counsel and determine the validity of the 
detention. 

The right to retain and instruct counsel does 
not mean that the State must furnish legal aid where 
the individual cannot afford a lawyer. Nor does it 
mean that a person must be informed of his right to 
counsel. On the first point, the wording of this 
right is different to the U.S. Bill of Rights provision 
which states that an accused is to have "the assistance 
of counsel for his defence". (This has been interpreted 
to mean a right to legal aid.) On the second point, 
the B.C. Court of Appeal in Re Vinarao (1968) held 
that there was no obligation on the police to inform 
an accused or anyone else of his right to counsel. 
However, in 1972 the Supreme Court held in the 
Brownridge case that a failure by the police to allow 
an accused to consult his lawyer was a reasonable 
excuse for his refusal to provide the breath sample 
as required by law. 

The provisions of this section are all reflected 
in the U.N. Covenant on Civil and Political Rfghts 
(Articles 9 & 14). In addition the Quebec Charter of 
Human Rights and the Saskatchewan Bill of Rights 
contain somewhat similar provisions. The Joint 
Parliamentary Committee of 1972 and the CBA study of 
1978 recommended entrenchment of these rights and 
they were included in C-60. 



Pn,oecdinp in 
c~min•I and 
penal m•lltrs 

11. Anyone charged with an offence has 
the right 

(a) to be informed promptly of the specif-
ic offence; I 0 
(b) to be tried within a reasonable time; 
(c) to be presumed innocent until proven 
guilty according to law in a fair and public 
bearing by an independent and impartial 
tribunal; 15 
(d) not to be denied reasonable bail 
except on grounds, and in accordance with 
procedures, established by law; 
(e) not to be found guilty on account of 
any act or omission that at the time of the 20 
act or omission did not constitute an 
offence; 
(j) not to be tried or punished more than 
once for an offence of which he or she has 
been finally convicted or acquitted; and 25 
(g) to the benefit of the lesser punishment 
where the punishment for an offence of 
which be or she has been convicted has 
been varied between the time of commis-
sion and the time of sentencing. 30 

11. Tout inculpe a le droit: 
a) d'etre informe dans Jes meilleurs delai• 
de !'infraction precise qu 'on lui reproche; 
b) d'etre juge dans un dclai raisonnable; 
c) d'etre presume innocent tant qu'il n'est I 0 
pas declare coupable, conformement a la 
loi, par un tribunal independant et impar-
tial a l'issue d'un proces public et 
equitable; 

Aff1ire1 
crimlnelltl et 
pb,ales 

d) de ne pas etre prive d'une misc en 15 
liberte assortie d'un cautionnement raison­
nable, sauf pour des motifs fondes sur la 
loi et dans Jes conditions que celle-ci 
prevoit; 
e) de ne pas etre declare coupable en 20 
raison d'une action ou d'une omission qui, 
au moment ou elle est survenue, ne consti­
tuait pas une infraction; 
f) de n'etre poursuivi ou puni qu'une fois 
pour une infraction dont ii a deja ete defi- 25 
nitivement acquitte ou declare coupable; 
g) de beneficier de la peine la moins 
severe, lorsque la peine qui sanctionne !'in­
fraction dont ii est declare coupable est 
modifiee entre le moment de la perpetra- 30 
tion de !'infraction et celui de la sentence. 
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SECTION 11 RIGHTS WHEN CHARGED WITH OFFENCE 

_These ~rovisions expand upon the rights now 
found in section Z(f) of the Canadian Bill of Rights 
and provide a number of protections for an accused 
whether the offence be under federal or provincial 
law. 

(a) ram tl of the s ecific 
o is means t at t e person c arged 
has a right to be told prolilp.tly. of the 
specific offences in order that he may be 
in a position to ~repare his defence. If the 
law does not provide for this it would be struck 
down. If the law enforcement authority does not 
provide the information required by law, it is 
likely that the courts would order him to do so 
and failing that, might dismiss the case. This 
is a new provision drawn from Article 14 of 
the U.N. Covenant on Civil and Political Rights. 
Canada was questioned earlier this year by the 
U.N. Committee on Human Rights for not explicitly 
providing this protection. 

(b) to be tried within a reasonable time. This 
means that the person charged must have 
his case tried without undue delay. Obviously, 
if the accused himself causes the delays 

(c) 

the-re can be no complaint, but where the 
delays result from inaction by the prosecution 
or the courts, it will rest with the legis­
lators to enact laws that are designed to 
ensure that delays of this kind are not 
permitted. If the legislatures spell out 
reasonable periods within which a trial is 
to take place it is not likely the courts 
will question these. If the law does not 
provide for trials without undue delay, it 
will be held in violation of the Charter. 
Where the prosecutor or court causes undue 
delay the court might dismiss the charges. 

This provision is not the same as that found 
in the U.S. Bill of Rights which requires a 
"speedy trial". It is a new provision drawn 
from Article 14 of the U.N. Covenant on Civil 
and Political Rights. 

an in e en ent an 1m art1a tri una. 
1s is t e same prov1s1on as now oun in 

the Canadian Bill of Rights and reflects 
basic principles of our criminal justice 
system. It places the onus on the prosecu­
tion to establish guilt, but does not preclude 
the so-called "reverse onus" rules whereby 
the accused may be required to rebut certain 
factual presumptions. The trial must be 
fair (including the right to be represented 
by counsel) and the adjudicator impartial 
and independent. The requirement for public 
trials does not mean that there can never be 
in camera proceedings, and these reasonable 
limits would be recognized under section 1. 
For example, closed hearings would be permitted 
as now in the interests of the accused (juveniles) 
the complainant or public morality (rape cases) ' 
and national security (guarding of defence 
information). However, it will rest with the 
courts to determine ultimately what the 
reasonable limits are, 



(d) 
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not to be denied reasonable bail exce~t on 
rounds an in accordance with race ures, 

esta is e y law. T is provision is a 
m?d1f1cat1on of section 2(f) of the Canadian 
Bill of Rights which now provides for the 
:ight not to be denied reasonable bail without 
Just cause. The new wording will make it 
cle~rer that the legislature may specify, 
as is now done, the grounds upon which bail 
may be denied, eg. where the accused is likely 
to commit another offence or to flee the 
country. Similarly, it recognizes the power 
of the legislature to spell out conditions 
where the onus is on the accused to show why 
bail should not be denied. 

Ce) not to be convicted under ex ost facto laws. 

(f) 

(g) 

is is a new provision w ic erives ram 
Article 15 of the U.N. Covenant on Civil and 
Political Rights. It recognizes a fundamental 
principle of our criminal law that a person 
cannot be tried for an act that was not an 
offence at the time it was committed. 

not to be put in double jeo~ardy. This is 
another new provision thaterives from Article 
14 of the U.N. Covenant on Civil and Political 
Rights. Again it recognizes another basic 
principle of our criminal law that no one 
should be tried twice for the same offence. 
This does not mean that a person cannot be t,:;ied 
for two different offences arising out of the 
same facts. It does mean that he may not be 
tried twice for the same offence. 

to receive a lesser unishment where the enalt 
as een varie etween t e time o commission 

and the time of sentencing. This is another new 
provision drawn from Article 15 of the U.N. 
Covenant on Civil and Political Rights. Again, 
it reflects a basic principle of our law that 
where the penalty for an offence is reduced 
those who have not been sentenced should' receive 
the benefit of the lesser penalty, and where it 
is increased they should not suffer from the 
greater penalty. 

While a number of these rights go beyond those 
proposed in Bill C-60, all of them are recognized under 
the UN. Covenant and under Canadian law, and are 
important enough to be entrenched as basic legal rights. 
A number of these rights are now recognized under !he 
Quebec Charter of Human Rights (see Tab J for details). 



Treatment or 
P,1ni1hment 
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12. Everyone bas the right not to be sub­
jected to any cruel and unusual treatment or 
pu!)isbment. 

12. Chacun a droit a la protection contre 
tous traitements ou peines cruets et inusites. 

Punition 
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SECTION 12 CRUEL AND UNUSUAL TREATMENT OR PUNISHMENT 

This section reproduces the provisions of 
section 2(b) of the Canadian Bill of Rights and is 
designed to protect the individual from inhuman 
forms of treatment or punishment at the hands of 
the State. For example, the Supreme Court in Miller 
and Cockriel! v. The Queen in 1977 held that capital 
punishment does not constitute cruel and unusual 
punishment. On the other hand, the Supreme Court 
held in Mccann v. The Queen in 1976 that certain 
C?nditions of solitary confinement in prison do 
violate this protection. 

Article 7 of the U.N. Covenant on Civil and 
Political Rights goes somewhat further in providing 
that no one shall be subject to cruel, inhuman or 
degrading treatment or punishment and the Quebec 
Charter of Human Rights requires an accused person 
to be treated with humanity and with respect due to 
the human person. 

The proposal in section 12 was endorsed by 
the Joint Parliamentary Committee in 1972 and the 
CBA study of 1978. It was included in C-60. 



Se.lf-crimina• 
lion 13. A witness has the right when corn- 13. Chacun a droit, s'il est contraint de Dklar~::,~. 

pelled to testify not to have any incriminat- 35 temoigner, a ce qu'aucun temoignage incri- 35 ,ncrim, 

ing evidence so given used to incriminate him minant qu'il donne ne soil utilise pour l'incri-
or her in any other proceedings, except a miner dans d'autres procedures, sauf !ors de 
prosecution for perjury or for the giving of poursuites pour parjure ou pour tcmoignages 
contradictory evidence. contradictoires. 
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SECTION 13 PROTECTION AGAINST SELF-CRIMINATION 

2 (d This prov1~1on,_now found as a part of section 
_) ?f the Canadian Bill of Rights, elaborates the 

pr~nciple of protection against self-crimination. 
Wh117 a witness mat be compelled to testify in a 
part1cular_proceed1ng where his evidence is relevant, 
he h~s a_r~ght not to have any of that evidence that 
may_1ncr1~1nate him used in any other proceedings 
against him. The only exceptions are where he is 
subsequ 7ntly prosecuted for perjury (lying) in giving 
that ev~dence ?r where he is prosecuted for giving 
t~at_evidence in contradiction of evidence given by 
him in other proceedings. 

. Thus, this provision is an important element 
in the legal process and one that should be protected. 
Both the Joint Parliamentary Committee in 1972 and 
t~e CBA study of 1978 recommended inclusion of this 
right and it was contained in C-60. 

Note: Missing from this provision are two other rights 
found in section 2(d) of the Canadian Bill of Rights 
and in C-60. These are the right not to be compelled 
to give evidence if denied (a) counsel and (b) other 
constitutional safeguards. With respect to (b) it 
has never been clear what these might be and conse­
quently there is no great problem in dropping them. 
With respect to (a) the provinces objected strenuously 
to the idea of any witness being entitled to counsel 
when obliged to testify and it appears that in practice 
counsel is not frequently sought. Thus it has been 
dropped. This does not mean that in an appropriate 
case a court could not order that counsel be provided. 
Nor does it mean that a person could not be represented 
by counsel. Indeed, section 24 provides that other 
rights not mentioned in the Charter continue to 
exist. 

On a further point, the Charter does not 
continue the right to a fair hearing in accordance 
with the principles of fundamental justice for the 
determination of a person's rights and obligations. 
This is an important right recognized in section 
2(e) of the Canadian Bill of Rights, particularly in 
the civil and adm1n1strat1ve law areas. 

It has been omitted because of strong provincial 
opposition based on concern as to its scope and 
meaning. There have been ~u?stant~al devel?pments 
in recent years in the administrative law field as 
to the scope of the rules of na!ural justice._ In 
particular the "fa~rne~s" do<;:t:ine h1;1s been g1v 7n a 
very wide application in adm1n1strat1ve proceedings, 
and the jurisprudence is yet unsettled. ~onsequently, 
it was decided to omit referenc 7 t? the right to a 
fair hearing until the legal ~rincipl 7s are clearer. 
In the meantime, the court~ ~111 c?nt1nue to 1;1pply 
the rules to civil and adm1n1strat1ve pro:eed1ngs_ 
as they have in the past and section 24 will continue 
the rights in this area. 

[However if there is strong pressure to . 
include the right to a fair hearing as_set forth in 

· 2() this could be done, but it would make section e , • ] 
the Charter more unacceptable to the provinces. 



leterpm:er 

U. A party or witneas in any procecdina, 40 U. La pertie ou le t~moin qui, Ion de 40 lnterprke 
who does not understand or speak the Ian- procedures, ne comprennent pas ou ne par-
guage in which the proceedings are conduct- lent pas la langue employu ont droit a l'as-
ed baa the right to the assistance of an aistance d'un interprete. interpreter. 
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SECTION 14 
RIGHT TO ASSISTANCE OF AN !NTERPRETER 

This provision is now found in section 2(.g) of 
the Canadian Bill of Ri~hts. It provides to a party 
or wI"tness a fundamenta guarantee of the right to 
an interpreter to assist him in giving evidence or in 
understanding the proceedings where the proceedings 
are in a language he either doesn't understand or doesn't 
speak. This right pertains regardless of the language involved. 

The inclusion of this provision was recommended 
by the Joint Parliamentary Committee of 1972 and by 
the CBA study in 1978. The provision was contained in C-60. 



Equality before 
the Jaw and 
equal protcclion 
ol'the law 

Affirmative 
action 
proarams 

No,r-dfsc,iminotion Rights 

15. (I) Everyone has the right lo equality 
before the law and to the equal protection of 
the law without discrimination because of 
race, national or ethnic origin, colour, reli­
gion, age or sex. 

(2) This section does not preclude any law, 
program or activity that has as its object the 
amelioration of conditions of disadvantaged 
persons or groups. 

Droits a la non-discrimination 

15. (I) Tous soot cgaux devant la loi et 
ont droit a la m!me protection de la loi, 
independamment de toute distinction fondce 
sur la race, l'origine nationale ou ethnique, la 

5 couleur, la religion, !'age ou le sexe. 5 

(2) Le present article n'a pas pour effet 
d'interdire Jes lois, programmes ou activitcs 
destincs a ameliorer la situation des person­
nes et des groupes defavorises. 

Egalitt devant 
la Joi et 
protection tga le 
de la loi 

Programmes 
d'action sociale 
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Non-discrimination Rights 

SECTION 15 NON DISCRIMINATION RIGHTS 

. . This provision deals with two aspects of discri-
~i~ation. First, section 15(1) would assure equality 

e ore the_law and equal protection of the law to 
everyone without discrimination based on race national 
or e!hnic origin, colour, religion, age or se~. Second, 
sec~ion_l5(2~ would permit "reverse discrimination" 
or ':'ffirmative action" programs carried out to 
amelior':'te the conditions of groups or individuals who 
are socially or economically disadvantaged . 

. Thi~ represents a change in approach from the 
Canadian Bill of Rights which provides in section 1 
t~at the listed human rights and fundamental freedoms 
(including equality before the law and protection of 
the law) are to be enjoyed without discrimination by 
reason of race, national origin, colour, religion or 
sex. Consequently the proposed section 15 is broader 
!han the_Bill of Rithts since the non-discrimination 
~snot ~imited tote enumerated rights, but is general 
in_a~plication. In addition, the grounds of ethnic 
origin and age are added. 

On the other hand, the provision is not as broad 
as the "equal protection of the laws" provision of the 
U.S. Bill of Rights since that non-discrimination 
clause is not qualified by any grounds. On the other 
hand, the unlimited nature of the U.S. provision has 
led to many difficulties in its interpretation including 
involvement _of the courts in formulating social values. 

For example, the school desegregation cases in 
the U.S. have led to court orders for wholesale bussing 
of students to meet this racial balance decreed by the 
courts. More recently the courts have ordered states 
to carry out legislative redistricting to ensure that 
each district has equal representation in the legisla­
ture. Again, in recent time, the courts have gotten 
into the question of whether school taxes that are 
higher in one school district than in another constitute 
a denial of equal protection of the laws. 

Mon-discrimination is very -iifficult to -'!.eal with 
in a Charter because many grounds of non-discrimina!ion 
require qualifications which cannot be spelled o~t in 
a constitutional document and are better dealt with 
in positive legislatio:1· Eve:1 with. the "reasonable 
limits" test provided in section_l it would ~e_verr . 
difficult for the Courts to fashi?n the spec~fic limits 
required for grounds such as handicap or marital status. 

What has been attempted in section 15 is to 
adopt a "core" group of well-recognized gr?unds for_ 
non-discrimination where the courts can fairly readily 
define the accepted limits, leav~ng ?ther grounds for 
non-discrimination to be dealt with in the fed~ral 
and provincial human rights acts where the various 
qualifications can more properly be spelled out. 
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Th· • subject b 1~ 7s not a very satisfactory approach to the 
banning n~ ~! at_l7aS t recognizes the importance of 
the same t~- is~r7mi~ation in certain areas while at 
non-disc .i~e a_mitting that a substantial area of 
The onlyrimi1atton mus! come from legislative development. 
non-d· :e~ a_ternat 7ves to this approach are to omit 
1. iscrim1nat1on entirely from the Charter or to 
nsert a general • • h. h b f provision w ic grants equality 
e ore the_law and_equal protection of the law to 

everyone without distinction . 

. ~ecause a substantial number of federal and 
provincial statutes will have to be examined and 
a~ended ·to eliminate discriminatory provisions that 
might violate section 15 (eg. Indian Act, Income Tax 
A~t, 7m~loy~ent and pension laws and existing non­
~iscrimination acts), this section will not come 
into force until three years after the adoption of 
the_Char!er. Allowing time for amendment of existing 
legislat 7on will avoid the expense to litigants of 
challenging the present laws in the courts. 

[There will no doubt be pressure to expand 
the grounds for non-discrimination to include a 
var~ety of other matters such as political belief, 
marital status, physical handicap, sexual orientation, 
etc. If there is an inclination to expand the grounds, 
the best recourse may be to go for a provision that 
simply provides "Everyone has the right to equality 
before the law and to the equal protection of the 
law without unreasonable distinction or limitation", 
recognizing that this will place a very heavy burden 
on the courts.] 

The non-discrimination rights will not become 
effective until three years after adoption of the 
Charter in order to allow each level of government to 
review all existing legislation to ascertain where 
discriminatory provisions exist and to consider if 
they require amendment to. e~sur 7 tha! they will 
comply with the non-discrimination rights. Examples 
of laws requiring review at the federal level are 
pension legislation,. defence legislation: income tax 
legislation, the Indian Act and the Lords D~y Act, 
At the provincial lev:1, pension, taxati~n~ insurance 
legislation will require rev~ew. In add1t1on,_all 
existing human rights laws will need to be r 7viewed 
to ensure that the non-discrimination provisions 
thereunder are consistent with section 15. 
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FEDERAL AND PROVINCIAL NON-DISCRIMINATION ACTS 

SUMMARY OF ACTIVITIES COVERED AND PROHIBITED 
GROUNDS OF DISCRIMINATION 

Canadian Human Rights Act 

Activities 

- Provision of goods, services, facilities and 
accommodation to public 

- Commercial and residential occupancy 
- Employment and related activities 
- Equal pay 

- Publication of discriminatory materials 
- Telephone communication of hate messages 

B. Grounds 

Race, national or ethnic or1g1n, color, religion, 
age, sex, marital status, pardoned conviction and 
physical handicap. 

2. Alberta Individual Rights Protection Act 

A. Activities 

Provision of services, facilities and accommodation 
to public 

- Commercial and residential occupancy 

- Employment and related activities 

- Equal pay 
- Publication of discriminatory materials 

B. Grounds 

Race, religious beliefs, color, sex, age (45-65), 
ancestry, place of origin, marital status, physical 
characteristics (includes physical handicap). 

3. B.C. Human Rights Code 

A. Activities 

- Provision of services, facilities and accommodation 
to public 

- Residential occupancy 

- Employment and related activities 

- Equal pay 
- Publication of discriminatory materials 

- Sale of property 

B. Grounds 

Race religion color, sex, marital status, age 
(45-65), ancestry, place of or~gi~, political 
belief, criminal or penal conviction. 

. .. 2 
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Manitoba Human Rights Act 

Activities 

- Provision of services, facilities or accommodation 
to public 

- Commercial and residential occupancy 
- Employment and related activities 

- Equal pay 
- Publication of discriminatory materials 

- Contracts offered to public 

- Sale of property 

B. Grounds 

Race, nationality, religion, color, sex, age, marital 
status, ethnic or national origin, political belief, 
source of income, family status, physical handicap. 

5. New Brunswick Human Rights Code 

A. Activities 

Provision of services, facilities and accommodation 
to public 

- Commercial and residential occupancy 

- Employment and related activities 
- Publication of discriminatory materials 
- Membership in trade, professional and business 

associations 
- Sale of property 

B. Grounds 

Race, color, religion, national origin, ancestry, 
place of origin, age (19 & over), marital status, 
sex, physical disability. 

6. Newfoundland Human Rights Code 

A. Activities 

- Provision of services, facilities and accommodation 
to public 

- Commercial and residential occupancy 

- Employment and related activities 

- Equal pay 
- Publication of discriminatory materials 

B. Grounds 

Race, religion, religious creed, sex, political 
opinion, color, ethnic, national or social origin, 
age (19-65), marital status, garnishment. 

. .. 3 



7, 

A. 

- 3 -

Nova Scotia Human Rights Act 

Activities· 

- Provision of services, facilities and accommodation 
to public 

- Commercial and residential occupancy 
- Employment and related activities 
- Equal pay 

Publication of discriminatory materials 
- Sale of property 
- Membership in professional, trade or business 

association 

- Admission to volunteer services 
- Association with individuals or groups 

B. Grounds 

Race, religion, creed, color, ethnic or national 
origin, sex, age (40-65), marital status, physical 
handicap. 

8. Ontario Human Rights Code 

A. Activities 

Provision of services, facilities and accommodation 
to public 

- Commercial and residential occupancy 

- Employment and related activities 
- Equal pay 

Membership in professional associations 

- Publication of discriminatory materials 

B. Grounds 

Race, color, creed, nationality, ancestry, place 
of origin, sex, marital status, age (40-65). 

9. P.E.I. Human Rights Act 

A. Activities 

- Provision of services, facilities and accommodation 
to public 

- Commercial and residential occupancy 

- Employment and related activities 

- Equal pay 

- Publication of discriminatory materials 

- Membership in professional, business or trade 
association 

- Sale of property 

- Association with individual or groups 

B. Grounds 

Race, religion, creed, color, sex, marital status 
ethnic or national origin, political belief, age ' 
(18-65), physical handicap. 

. .. 4 
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Quebec Charter of Human Rights and Freedoms 

Activities 

- Provision of goods and services to public 

- Any ~egal (judicial) act, eg. lease or rental of 
premises or sale of property 

- Access to public transport or public place eg. 
hotels, restaurants, etc. 

- Employment and related activities 

- Equal pay 

Membership in professional associations 

- Publication of discriminatory materials 

B. Grounds 

Race, color, sex, civil status, religion, political 
convictions, language, ethnic or national origin, 
social condition, sexual orientation, physical and 
mental handicap. 

11. Saskatchewan Human Rights Code 

A. Activities 

Provision of services, facilities and accommodation 
to public 

- Commercial and residential occupancy 

- Employment and related activities 

- Carrying on any business, enterprise or occupation 

- Equal pay 

Membership in professional and trade associations 

- Education 

- Publication of discriminatory materials 

- Contracts 

- Sale of property 

B. Grounds 

Race, religion, creed, color, sex, nationality, 
ancestry, place of origin, marital status, age 
(18-65), physical disability. 

12. Northwest Territories Fair Practices Ordinance 

A. Activities 

- Provision of services, facilities and accommodation 
to public 

- Residential occupancy 

- Employment and related activities 

- Equal pay 

- Publication of discriminatory materials 
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B. Grounds 

Race, creed, color, sex, marital status, nationality, 
ancestry, place of origin, place of residence. 

Yukon Territory Fair Practices Ordinance 

A. Activities 

Provision of services, facilities and accommodation 
to public 

- Residential occupancy 

- Employment and related activities 

- Equal pay 

- Publication of discriminatory materials 

B. Grounds 

Race, religion, creed, color, ancestry, sex, marital 
status, ethnic or national origin. 

NOTE: It must be remembered that not all grounds of non­
discrimination apply equally to all activities. 
For example, in most jurisdictions sex is the only 
ground for non-discrimination re equal pay. 



Official 
languages of 
Canada 

Extension of 
status and use 

Official Languages of Canada 

16. (I) English and French are the official 10 16. (I) Le fran~is et l'anglais sont Jes 10~.J:i"i:sdu 
languages of Canada and have equality of langues officielles du Canada; elles ont un Canada 
status and equal rights and privileges as to statut et des droits et privileges egaux quant 
their use in all institutions of the Parliament a Jeur usage dans Jes institutions du Parle-
and government of Canada. ment et du gouvernement du Canada. 

Langues officiel/es du Canada 

(2) Nothing in this Charter limits the 15 (2) La presente charte ne limite pas le 15 Port~ 
authority of Parliament or a legislature to pouvoir du Parlement et des legislatures 
extend the status or use of English and d'ameliorer le statut du fran~is et de I'an-
French or either of those languages. glais ou de l'une de ces langues, ou d'en 

developper l'usage. 
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Official Languages of Canada 

Sections 16 to 22 deal with the status and use of 
English and French at the federal level in Canada, 
preserve the existing rights as to their use at 
the provincial level and continue whatever rights 
or privileges as may exist in Canada with respect 
to languages other than English and French. 

SECTION 16 OFFICIAL STATUS AND USE OF ENGLISH AND 
FRENCH 

Section 16(1) incorporates the provisions of 
section z of the Official Languages Act making English 
and French the official languages of Canada with 
equal rights and privileges as to their use in all 
institutions of government at the federal level. 

This means that each language is for federal 
purposes an officially recognized language and that 
each is an equal working language within the federal 
government. It does not mean that the government 
as a manager may not continue to designate language 
positions in the public service as requiring one or 
both languages. 

The meaning of section 2 of the Official Languages 
Act has been addressed in two cases. In 1976, Joyal v. 
iITr Canada in the Quebec Superior Court held that 
section 2 provided a right for use of both languages 
as languages of work in the public service. This was 
confirmed in 1977 by the Federal Court of Appeal in 
Gens de l'Air v. Lang, but in that case it was also 
held that laws could specify the circumstances in which 
one or other of the languages must be used. This is 
likely to be the interpretation given to section 16(1), 
namely a right subject to reasonable limits, 

Section 16(2) assures that, despite the specific 
provisions in the Charter dealing with the use of 
English and French, nothing prevents Parliament or the 
legislatures from providing for more extensive use 
or status of one or both of the two languages. Conse­
quently, Parliament may, as it has in the Official 
Languages Act, provide for the use of both languages 
in public notices, court judgments, services to the 
travelling public. Similarly, provinces may provide, 
as New Brunswick and Quebec have, that one or both 
languages are the official language(s) of the 
province and spell out the circumstances in which 
they are to be used. (This does not mean that Quebec 
and Manitoba can limit the use of both languages in 
circumstances where there is now a constitutional 
provision governing their use, ie. section 133 of the 
BNA Act and section 23 of the Manitoba Act.) 

Article 10 of the Victoria Charter provided 
that English and French were to be the official 
languages of Canada and this was recommended by the 
Joint Parliamentary Committee in 1972. The CBA study 
in 1978 endorsed this approach adding that the two 
languages should be given equality of status at the 
federal level. The Canadian Unity Task Force simply 
called for entrenchment of the principle of equality 
of status, rights and privileges of the two languages 
for all purposes declared by Parliament at the federal 
level. This was the approach taken in C-60. 



,.,.._,, .. or 17. Everyone has the right lo use English 17. Chacun a le droit d'employer la 2oi"r-•• ~• 
p.,Ji,mea< or French in any debates and other proceed- 20 langue officielle de son choix dans les debats ',men 

ings of Parliament. et travaux du Parlemcnt. 



I 
I 

I 

CONFIDENTIAL 

SECTION 17 
LANGUAGE OF PROCEEDINGS IN PARLIAMENT 

. This section provides that any person has the 
right to use either English or French in the debates 
and other proceedings of Parliament. This is a 
restatement of the right now found in section 133 
of the BNA Act, but it makes clear that the right 
extends to committee proceedings as well, and covers 
Witnesses appearing before such committees as well 
as members themselves. 

. This adds nothing new to the existing practices 
in Parliament. The Victoria Charter included a 
similar provision and all reports and studies since 
that time have recommended placing this right in an 
entrenched Charter. It was included in C-60. 



Parliamentary 
statutes and 
--

. • I tes Documents -18. The statutes, records and journals of 18. Les l01s, Jes archives, es comp · parlemCfltaires 
Parliament shall be printed and published in rendus et Jes proces-verbaux du Parlement 
English and French and both language ver- sont imprimes et publies en fran~is et en 25 
sions are equally authoritative. 25 anglais, Jes deux versions des lois ayant ega-

lement force de loi et cellos des aulres docu­
ments ayant m~me valeur. 
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SECTION 18 LANGUAGE OF STATUTES, RECORDS AND JOURNALS 

. This section requires that the statutes, records 
~nd Journals of Parliament be printed and published 
ln b?th English and French and makes both language 
versions of these documents equally authoritative. 

This is essentially the same as the requirements 
~ow specified under section 133 of the BNA Act, as 
interpreted by the Supreme Court in the Blaikie and 
~ cases of 1979. 

Similar provisions were contained in the 
V~ctoria Charter and reports and studies since that 
time have recommended inclusion of a provision the 
same as this. It may be noted that not only are both 
versions of the statutes to be authoritative (as now 
required by the Official Lan~uages Act1 but also bot~ . 
versions of the records and Journals. In C-60, pro~ision 
was made only for the statutes to be equally authorita­
tive in both languages, but it appears to make sense, 
in light of the Blaikie case, that the official records 
of Parliament also be equally authoritative. 



Proceedinp in ...... 
cstablishod by 
Parliament 

1!1. Either English or French may be used 
by any person in, or _in any pleading in or 
process issuing from, any court established 
by Parliament. 

l!I. Chacon a le droit d'employer la ~~=­
langue officielle de son choix dans toutes les 301n1>o•••• 
affaires dont sont saisis les tribunaux etablis t:~~~':.\ 1• 

par le Parlement et dans tous les actes de 
procedure qui en dccoulent. 

·»-
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SECTION 19 LANGUAGE IN THE COURTS 

. This section simply reproduces in more gramma-
tically correct terms those provisions of section 133 
of the BNA Act providing for the use of English and 
French in all courts established by Parliament -- the 
Supreme Court, the Federal Court and other judicial 
or quasi-judicial tribunals. It entitles any person 
to use either language before these courts, orally 
or in writing, and to have processes issued by the 
courts in either language. 

This does not mean that all the judges of the 
courts must be bilingual; it does mean that the 
courts must have the necessary facilities available 
to enable the use of either language. This is now 
the case in all federally constituted courts. Judgments 
of the courts will continue to be published in both 
languages pursuant to the Official Languages Act. 

This provision is similar to that contained 
in C-60. While the Victoria Charter contained 
broader provisions dealing with provincial courts 
as well, it essentially incorporated the rights now 
found in section 133 with respect to federally 
constituted courts. This is equally the case with 
respect to the Joint Parliamentary Committee report 
of 1972, the CBA study of 1978 and the Canadian Unity 
Task Force Report of 1979. 

r-
-....:: 
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Com,p~nica­
tiom by public 
,ilhf*ral 
in5titutiom 

20. Anr member of the publjc in CalJada 30 20. Chacun a, au Canada, a ~itre prive, ~~:,%caks 
has _the ng_ht to communiCljte with, and to droit a l'emploi de la langue offic1ell~ de son 35 •d~i•i~tr& •• 

receive ava1l11ble services from, '!DY hea<I or choix pour corpmuniquer av~ I~ s~ege ou ~~~~:•t_::111""' 

central office of an institution of the Parlia- !'administration centrale d~ mst1tµtJons du 
ment or government of Canada in English or Parlement ou du gouvernement du Canada 
French, as he or she may choose and ha~ the 35 ou pour en recevoir les services; ii a le meme 
same right with respect to any oih~r office of droit a l'egard de tout autre bureau de ces 40 
any such institution where that office is institutions situe dans une region du Canada 
located within an area of Canada in which it 011 ii est rcconnu, conformement aux modali• 
is determined, in such manner as may be tes prevues ou autorisees par le Parlemcnt, 

prescribed or authorized by Parliament, that 
a substantial number of persons within the 
population use that language. 

qu 'une partie importante de la population 
emploie la langue qu'il a cboisie. 
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SECTION 20 LANGUAGE OF COMMUNICATIONS WITH FEDERAL 
GOVERNMENT 

of the Th;t,se~tion would provide a right to any member 
_pu 1c in Canada to use English or French in 

communicating with •, :i: • fro .. . . or rece1v ng available services 
m 1nst1tut1ons of government at the federal level, 

This right would pertain 

(a) in regard to any head or central office 
of a federal institution anywhere in 
Canada, and 

(b) in regard to any other office of a federal 
institution located in any area of Canada 
where Parliament determines that a 
substantial number of persons in that 
area use the minority language. 

~t present there are no constitutional guarantees 
respecting the language of services to the public. The 
only provisions are those found in sections 9 and 10 of 
~he Official Langua&es Act. What section 20 would do 
is gi~e a constitutional guarantee that in the circumstances 
described there would be a r:i:ght to have such s·ervices. 
It would not abrogate the more extensive provisions 
foun~ in the Official Languages Act; ~hese would 
continue and could be added to by Parliament. 

The new provisions would mean that a member of 
the public would have an absolute right to communicate 
with and receive services from a head or central office 
of a federal institution wherever it may be located. 
Thus one could exercise these rights with the Privy 
Council Office in Ottawa, the Department of Veterans 
Affairs in Charlottetown or Air Canada in Montreal. 
In addition this right would exist with respect to any 
other office (a local UIC office or a regional office 
of Transport) in any area designated by Parliament. 

It may be criticized that this latter right 
is dependent upon Parliament deciding where there are 
"sufficient numbers" to warrant such service whereas 
this issue is to be ultimately determined by the 
courts in respect of minority language education rights. 
In response to this it may be said that the right to 
minority language education is more basic than the 
right to communicate with the government but this is 
not a very compelling argument. There may thus be 
considerable pressure to make the provisions of this 
section and section 23 parallel. 

The provisions of this section are very similar 
to those contained in the Victoria Charter. The Joint 
Parliamentary Committee in 1972 recommended that there 
should be a constitutional right £or "every person to 
communicate in either language with any department 
or agency of the Government of Canada". Th~ CBA s·t:idy in 1978 
took a more realistic approach in recommending p~ovisions 
similar to those in section 20, as did the Canadian 
Unity Task Force in 1979. 

Sections 9 and 10 of the Official Languages 

Act provide as follows: 
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DUT!ES OF DEPAI\TMENTS, ETC., IN RF.LATION 

TO OFFICIAL LANGUAOES 

-..... 9 
public io bott. G • (I) Every depart men I and agency of the 
!::~:iot11 ov~r~rn!1!t of Can~d_a an? every judicial, 

quu1-1u~JC1al or adnumstrative body or Crown 
corporation eetablished by or pursuant to an 
Act of the Parliament of Canada hae the duty 
to e~ure that within the National Capital 
Re~ion: at the place of its head or central 
office 1n Canada if- outeide the N1<tional 
Ca!)ital. Region, and at each of its principal 
officce in a federal bilingual district eetab­
hahed un~er thui Act, members of lhe public 
can obtain available services from and can 
communicate with it in both official lan­

&erYk'elto 
public in odwr 
loca1io11a 

guagee. 

(2) Every department and agency of the 
Gover~m?~t of Canada and every judicial, 
quas1-Jud1c1al or administrative body or Crown 
corporation established by or pursuant to an 
Act of the Parliament of Canada h~s in 
addition to but wi.~hout derogating from' the 
duty imposed upon it by subsection (I), the 
duty to ensure, to the extent that it is feasible 
for it to do so, that members of the public in 
locations other than those referred to in that 
1ubeection, where there is a significant demand 
therefor by 1uch persons, can obtain available 
■ervicee from and can communicate with it in 
both official languagee. 1968-69, c. 54, •· 9. 

a.,,..i-::' pullii 10. (1) Every department and agency of 
:, c:.-i.., ' the Government of Canada and every Crown 
- corporation established by or pursuant to an 

Act of the Parliament of Canada has the duty 
to ·emure that, at any office, location or 
facility in Canada or elsewhere at which any 
■ervicea to the travelling public are provided 
or made 'ayaiJable by it, or by any other 
penon pu1111&nt to a contract for the proviaion 
of ■udi .enicea entered into by it. or on its 
behalf on and after the 7th day of September 
1111111, such· ■ervicee can be provided or made 
anilable in both official languages. -_ .... 

iaCa...ia 

Er.ttpl•OD rt 

•. (I) 

(2) Every department and agency described 
in ■uboection (1), and every Crown corporation 
deacribed therein that ia not expre8!!1y exempt­
ed by order of the Governor in Council from 
the appllaatioa of thia 1uboection in respect 
~-ay_ lffl'icei prorided or made available by 
it, hu the duty to ensure that any services 10 
whi"-h auboection (1) does not apply that nre 
prodded or made avail1tble by it at any pl•ce 
elsewhere than in Cunnda rnn be so provided 
or n,nde available in bo1h officinl languages. 

(3) Suboection (I) does 1101 11pplJ· 10 r~quire 
thal services to thr, trnvell111g public he 
provided or made availuble at. any office, 
location or facility in bot.I, ofC1crnl langung,•s 
if, at that office, location or facility, '.here _is 
no significant demand for such services tn 
both official languages by members of. the 
travelling public or the demand 1he~efor is •o 
irregular as not to warrant t~e apphca!1on of 
Nhlection (I) to that office, location or 
facility. 11118-89, c. M, 8• 10• 

DEVOIRS OE8 MINIBTtRJ.ffl, ETC., EN CE QUI A 
TRAIT AUX LANOUES OFFICIELLE8 

9. (I) II incombe aux minioteres d~parte- "'"'"' •• 
ments et organismel!I du gouvern~ment du ~ubl~ da~':n 

Canada, ainsi qu'aux organismes judiciairea, C:~:ii:_n endroi11 

quasi-judiciaires ou administratifa ou aux 
corporations de la Couronne creel en vertu 
d 'une loi du Parlement du Canada, de veiller 
A ce que, dan• la r~gi'on de la Capitale 
nationale d'une part et, d'autre part, au lieu 
de leur siege ou bureau central au Canada •'ii 
est situ~ A l'ext~rieur de la r~gion de la 
Capitale nationale, ainsi qu'en chacun de 
leurs principaux bureaux ouverts dans un 
dislrict bilingue fed~ral cree en vertu de la 
presente loi, le public puisse communiquer 
avec eux et obtenir leurs services dans lea 
deux langues officielles. 

(2) Tout ministere, departement, et orga- "'""""" 
nisme <lu gouvernement du Canada et tout ~~~:~~1:~roita 
organisme judiciaire, quasi-judiciaireou a<lmi-
nistratif au toute corporation de la Couronne 
crees en vertu d'une loi du Parlement du 
Canadfl. ont, en !!Us du devoir que leur impose 
le paragraphc (1), maie sane y deroger, le 
devoir de veiller, clans la mesure OU il leur eat 
possible de le faire, It. ce que le public, dan.s 
des endroits autres que ceux mentionnee dan.s 
ce paragraphe, lorsqu'il y a de sa part 
demande importante, puiase communiquer 
avec eux et obtenir leurs eervicee dan.s lee 
deux langues officielles. 1968-69, c. 54, art. 9. 

' 10. (I) II incombe aux miniatere1, departe-8emeoo '"' 
ments et organiamee du gouvernement du ;;>=:,"" 
Canada, ainsi qu'aux corporationa de la ailleun 
Couronne, crees en vertu d'une loi du 
Parlement du Canada, de veiller It. ce que, 1i 
dea service• aux voyageurs eont fournia ou 
offert• dana un bureau ou autre lieu de 
travail, au Canada ou ailleura, par cea 
adminiatrations ou par une autre personne 
agiasant aux termee d'un contrat de fourniture 
de cee eervicee conclu par elle• ou pour leur 
compte apres le 7 eeptembre 1969, lesdits 
oervices puiasent y @tre fournia ou offerte dana 
les deux langues officiellee. 

(2) II incombe aux miniateres, departemente """'"' •ill•'"' 
et organiame• mentionnes au paragraphe (1), ••'•• Canod& 

et aux corporations de la Couronne y 
mentionneee qui ne sont paa expreeeement 
exempteea, par decret du 1ouvemeur en 
conaeil, de l'applicationdu preoent 1>ara_graphe 
relnt ivcment a des services fournis ou offerts 
par eux, de veiller a ce que lee services, 
auxquels n• s'appliqul' pas le paraKraphe (1), 
fournis ou offerts par eux µartout uill,·urs 
qu 'nu Can:uin pui~sf'nt l'e':trr. rlnns lr•M rlrux 
lnr,gues officiell,·s. 

(3) L" parngraplte (I) n'exi~" pas l'emploi E"'•''""'" 
des Jeux langues officiell!'s pour des services 1"' 111 

aux voyageurs fournis ou offerts dan• un 
bureau ou autre lieu de travail si la demande 
de eervi,·e• dnns les deux langucs officielles, 
de la p11rt des voyageurs, y est faible ou trop 
irreguliere pour justifier !'application du 
pnrnp;rnphe (1). 1968-69, c. 54, art. 10. 



Continuation of 
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21. Nothing in sections 16 to 20 abrogates 
or derogates from any right, privilege or 
obliga lion with respect to the English and 
French languages, or either of them, that 
exists or is continued by virtue of any other 
provision of the Constitution of Canada. 

21. Les articles 16 a 20 n'ont pas pour 
5 effet, en ce qui a trait a la langue fran~ise 

ou anglaise ou a ces deux langues, de porter 
atteinte aux droits, privileges ou obligations 
qui existent ou sont maintenus aux termes 
d'une autre disposition de la Constitution du 
Canada. 

Meintienen 
vigucur de 
ccrtaines 

5 dispositions 
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CONFIDENTIAL 

SECTION 21 -- PRESERVATION OF EXISTING OFFICIAL LANGUAGE 
RIGHTS 

This section makes it clear that sections 16-20 
do not exhaust or abrogate existing rights or obligations 
respecting French or English now provided for in the 
constitution. 

This is particularly important now that the 
Charter does not deal with language rights at the 
provincial level. Consequently, the provisions of 
section 133 of the BNA Act relating to Quebec and 
section 23 of the Manitoba Act will continue to apply 
so that in Quebec and Manitoba the use of English and 
French in the legislatures, the statutes and the courts 
will continue to apply. 

However, no provisions are made in the Charter 
for the institutional use of English and French in 
the other provinces. These will be left to be dealt 
with by provincial laws as is now the case. At the 
same time if provinces, such as New Brunswick, wish 
to entrench institutional language rights at the 
~rovincial level (eg. the right to use both languages 
in the legislatures, the statutes, the courts and in 
services to the public) this can be done by appropriate 
amendments to section 133 of the BNA Act. 

It might also be noted here that existing 
federal laws dealing with language rights will continue 
to have application in the provinces. These are 
section 11 of the Official Languages Act which provides 
for a witness in any criminal proceeding to give 
evidence in either English or French and section 462.1 
of the Criminal Code which gives an accused the right 
to have his trial heard by a judge and/or jury who 
speak the official language of the accused, The 
provision in the Criminal Code was enacted in 1978 
and is now in force for New Brunswick, Ontario and 
the Territories. Its provisions for bringing it 
into force read as follows: 

6. (I) Sections I and 5, other than sub­
paragraph 462.1(1 )(a)(ii) or the Criminal 
Cod,· as enacted bv section I. shall come into 
rorce in any provi~cc only on a day rixed in a 
proclamation declaring those sections to be 
in fore~ in that province. 

6. ( I l Les articles I cl 5 a l'cxeeption du 
sous-alinca 462.l(l)a)(ii) du Code criminel, 
tel qu cdictc par rarlicle I, n 'entrcnl en 
vigueur dans une province qu'a une dale 
rixi:c par proclamation ii eel errc1. 

l·.n1rt:c en 
"igucur d.,o~ 
unc prO'l'im.:c 

(2) Subparagraph 462.l(l)(a)(ii) ur the 
( ·riminal Code, as enacted by section I, shall 
..:ome into force in any province only on a day 
rixed in a proclamaiion declaring. that sub­
paragraph to be in rorce in that province and, 
ror greater certainty, on and artcr that day 
but not before that day. Part XIV.I or the 
Criminal Code applies with respect to a 
person accused in that province or an offence 
punishable on summar) conviction. 

(3) Section 2 shall come into force on the 
day on whio:h section, I and 5, other than 
subparagraph 46~.l(l)l11)(ii) or the Crimi-
11al Code as enacted by section I, come into 
force in the Province or Quebec. 

(.\) Sc..:tion J shall come into force on the 
day on whid1 se..:tions I a_nd 5, other_ tha_n 
subparagraph 462.1 ( ! )(0)(11) or the C ,,,,,,. 

(2) Le ,uus-alinca 462.1 ( I )a)lii) du Code 
ai111i11d, tcl 4u'cdictc par !'article I, n'cntrc 
en vigucur dans unc province qu·a unc date 
rixce par proclamation a eel erret cl, pour 
plus de certitude, la Partic XIV. I du Coile 
crimi11el s'appliquc, a partir de cc juur seule­
ment. a toute pcrsonne accusce dans cc11c 
pro"ince d'une infraction punissable par voic 
de declaration sommaire de ..:ulpabili1c. 

Idem 

(J) !.'article 2 cntrc en vigucur le jour ou 
lcs articles I et 5 :i l'c,eeption du ,ous-alinca 
462.1( I )a)(iil du Cude .-rimind, 1cl qu·c­
dietc par !'article I, cntrenl en vigucur dans 
la province de Quebec. 

(.\) \.'article 3 cntrc en "igueur le jour uu 
lcs articles I et 5 ,i rc,ceptiun du sous-alinb 
462.1 ( 1 )al(ii) du Code criminel. tel 4u'i:-

l.n1rCc: en 
v111:ucur dc: 
l'art1dc ! 

l·nlrCc en 
v1~1.1cur de 
J'.u11dc: l 
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\\ hrrc nu 
.1i:rl-,:mc111 
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rw/ C 'otJ,, as enacted by '.\Ct.:tion I. come intu 
rort.:c in the Prn\'inn,: ,if Manitoba. 

( .5 l Sl·c1 ion 4 sha II come into f'orcc on the 
later of the days on "hil'h section:-. I and ~. 
01 ha than subparagraph 462.1 ( I )(aHii) of 
the Criminal Cod,• as enat.:h:d b) section I. 
l'11111c illlo forl.'c in I he Provint.:e of Quebec 
a11tl in the Prnvinl'c of M;1ni1oba. 

(( 1 ) No pnx.·lamalion mav be issued under 
,ubscction (I) or ( ~) unles'.'\ the Minish:r of 
.lu:-.ti, . .-c and the Allorncy (icncral of the rclc­
\'ant prorincc have t.:unsulted together with a 
new to l'nsuring the orderly implcmcntatiun 
,1f the provisions to which the prodamation 
,i.otlid relate. 

t 7) Y..'hc.:rc. following consultation pursu­
ant to subsc-ction llll. tht.· Minister of Justil.:c 
and thc Allorncy Gcncral of the relevant 
pnwinl·c have not rcad1c<l agreement ~IS lo 
an appropriate date for implementation of 
the ri~hts that would be providcJ by the 
is!louance or a pnx.:lamatiun under subs..:ction 
(I) or (:!). no proclanrntion may be issued 
umh:r ""hichcvcr or those subsections is ap­
plil.·.thlc fixing a datl· that is earlier than two 
years after the date of issuance of the 
proclamation. 
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<lic.:tC p.ir !'article I. cntrcnt en vigucur dam, 
l:1 prnvini.:c du Maniluba. 

(5) l.'art1dc 4 cntrc en v1gucur le jour uU 
k:-. artidc:,, I et 5 :1 J'C)l,i.:cption du sous-alinbt 
461. I ( I )a)(ii) du C(l(fr ,·rimi1wl. tcl 4u'C­
dictC par l'anidc 1. cnlrcnt en vigucur dam 
l..1 province dt.: Qul:bcc uu t.lan, la province du 
Manitoba. la phh CluignCc de cc:-. date, Ctant 
rctenue. 

Enul:t o:n 
VltUcur d( 

l'arudc 4 

(6) Aucunc prudam,1t1on nc pcul Ctrc 
lancCc en vi:r1u des paragraphcs (I) ou (2) . 
sauf si le ministrc de la Justice et le procu­
rcur gCnCral de la province conccrnCc sc sont 
consultCs d,ins le but d'assurcr la mi~c en 
u;uvrc cffic~1cc des dispositions qui scraienl 
visCcs par l:.i proclamation. 

(7) l.ors4uc, aprC~ lcs consultations visCes 
au paragraphe (6). le ministrc de la Justice 
et le procurcur gCnCral de Ja province conccr­
nCc ne pcuvcnt s·cntcndre sur unc date per• 
mcttant de dunner cffct aux droits qui rCsul­
tcraient d"une pro..:lamalion en vcrtu des 
parngraphc:,; (I) ou (2). aucunc proclamation 
en vcrtu de cc~ paragraphcs nc pcut Ctrc 
lancCi: fixanl unc date 4ui est antfaicurc 1.\ 

1·expiration de 1a pCriodc de dcux ans qui suit 
son lanccment. 

,\~MC 

d':u:cord 



SECTION 21 - CHARTER OF RIGHTS 

CONFIDENTIAL 
October 10,1980. 

BRIEFING NOTE CHARTER OF RIGHTS 
LANGUAGE RIGHTS AT PROVINCIAL LEVEL 

~uestion: Wh does the Charter of Ri hts 
raft Charter ta le y t e Prime Minister at t e 

First Ministers Conference in Se tember, not include 
rovision for institutional lan ua e ri ntario 

and New Brunswic·. 

Answer: The draft federal Charter.tabled at the FMC 
in September contained provisions for institutional 
lan¥uage_rights (ie. use of English and French in 
legi~lative bodies, statutes, courts and in providing 
services to the public) at both the federal and 
provincial levels of government. 

Apart from New Brunswick, there was little provincial 
support at the FMC for inclusion of these provisions. 
Consequentlt, when the federal government decided to 

roceed wit the Pro osed Resolution now before Parliament, 
it was eci ed to maintain t e status quo wit respect 
to institutional lan ua e ri hts at the rovinc:ial 

evel. T us, t e institutional lan~uage rig ts provisions 
ortne Charter are confined to the ederal government 
level (sections 16-20). 

The only reference to institutional lan*ua*e rights at 
the provincial level is in section 21 w ic , as noted 
above, simply preserves the status quo. What this 
provision means is that the existing constitutional rights 
respecting the use of English and French in the legis­
lative debates, the statutes and the courts in Quebec 
(under section 133 of the BNA Act) and Manitoba (under 
section 23 of the Manitoba Act) are continued. 

Provinces such as New Brunswick, that may want to entrench 
similar language rights for their populations, will be 
able to do so by an amendment to the constitution agreed 
to by the province concerned and the Parliament of Canada 
(sections 34 and 43 of the Constitution Act, 1980). 

guestion: Is the omission from the Charter of ~n~titutional 
lan ua e ri hts for Ontario the result of bar ain~ 

etween Prime Minister ru eau an Premier Davisr 

Answer: No. As indicated earlier, the federal government 
tooJ<a policy decision when_decidin¥ to proceed with the 
·Proposed Resolution not to include in the Chart~r any 
provision dealing with in~titut!o~al language ri,hts at 
the provincial level. This dec~sion was taken without 
any bargaining with Premier Davis. 
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Possible Supplementary Question 

Q_uestion: Since the federal 6overnment decided as a 
matter of olic not to deal in the Charter with 
institutional lan ua e ri ts at t e rovincial level, 
w di it ten ecide to inclu e m1nor1t lan ua e 
e ucat1on rig ts. 

Answer: This is a rather different matter. Here, the 
:i?rovincial Premiers had all agreed at their meeting in 
Montreal in February 1978 on the principle that each 
child of the French or English speaking minority in a 
province is entitled to receive his or her education in 
the primary and secondary schools in the minority 
language wherever numbers warrant. Indeed, Premier 
Levesque had offered to enter into reciprocal agreements 
with other provinces to give effect to this principle. 
Surely it is better, as the Task Force on Canadian 
Unity suggested, to entrench this principle in the 
constitution where it can be guaranteed and not left 
simply to provincial reciprocity. 



Ri&hll and 
pririle,es 
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22. Nothing in sections 16 to 20 abrogates I O 22. Les articles 16 a 20 n'ont pas pour I O o,.;ts prcscrvts 

or derosates from any legal or customary effet de porter atteinte aux droits et privile-
right or privilege acquired or enjoyed either ges, anterieurs ou posterieurs a l'entree en 
before or after the coming into force of this vigueur de la presente charte et decoulant de 
Charter with respect lo any language that is la loi ou de la coutume, des langues autres 
not English or French. 15 que le fran~is ou l'anglais. 15 
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SECTION 22 PROTECTION OF OTHER LANGUAGE RIGHTS 

. This ~e 7tion is designed to ensure that any 
rights or privileges that exist with respect to the 
use ?f l~nguages other than English and French are 
~ot impaired by the provisions of the Charter. Thus 
if there is a right to use Ukranian or Cree for 
example, in public meetings, courts or othe~ institutions 
in certain parts of Canada, these rights are not 
interfered with. 

A provision similar to this was contained in 
the Victoria Charter and in C-60. The Joint Parlia­
mentary Committee in 1972 recommended that provinces 
be empowered to declare third languages equal in 
status with English and French. (They can do this 
without any constitutional authorization.) The CBA 
study proposed a constitutional provision authorizing 
governments to assist ethnic groups to promote their 
languages. (Again, no constitutional authority is 
required to enable this.) The Quebec Liberal Party 
Beige Paper, of course, recommended that the native 
languages be placedon an equal footing with English 
and French in the areas of services to the public, 
education and penal proceedings in courts. 



Language of 
instrvclton 

Continuity of 
language of 
instruction 

Minority Language Educational Rights Droits a /'instruction dans la langue de la 
minorite 

23. (I) Citizens of Canada whose first 23. ( J) Les citoyens canadiens dont ~a pre-
language learned and still understood is that miere langue apprise et encore compnse eSt 
of the English or French linguistic minority celle de la minorite francopho_ne ou anglo-
population of the province in which they phone de leur province de residence ont le 
reside have the right to have their children 20droit de faire instruire Jeurs enfants, aux 20 
receive their primary and secondary school niveaux primaire et secondaire, dans la 
instruction in that minority language if they Jangue de Ja minorite dans toute region de la 
reside in an area of the province in which the prnvi nee ou le nombre des enfants de ces 
number of children of such citizens is suffi- ~ltuycns justifie Ja mise sur pied, au moyen 
cient to warrant the provision out of public 25de fonds publics, d'installations d'enseigne- 25 
funds of minority language educational ment dans cette langue. 
facilities in that area. 

(2) Where a citizen of Canada changes (2) Le citoyen canadien qui change de 
r~idence from one province to another and, residence d'une province a une autre a le 
pnor to the change, any child of that citizen 30 droit de faire instruire ses enfants, aux 
has been receiving his or her primary or niveaux primaire et secondaire, dans la 30 
secondary school instruction in either English langue, fran~aise ou anglaise, dans laquelle 
or French, that citizen has the right to have l'un de ses enfants recevait son instruction 
any or all of his or her children receive their dans la province de son ancienne residence, 
primary and secondary school instruction in 35 dans toute region de sa nouvelle province de 
that same language if the number of children residence ou le nombre d'enfants de citoyens 35 
of citizens resident in the area of the prov- jouissant d'un droit reconnu au present arti-
ince to which the citizen has moved, who cle justifie la mise sur pied, au moyen de 
have a right recognized by this section, is fonds publics, d'installations d'enseignement 
sufficient to warrant the provision out of 40dans cette langue. 
public funds of minority language education-
al facilities in that area. 

Languc 
d'instruction 

ContinuitC 
d"cmploi de la 
languc 
d'instruction 



CONFIDENTI/\1. 

Minority Language Educational Rights 

SECTION 23 MINORITY LANGUAGE EDUCATIONAL RIGHTS 

Section 23(1) establishes a basic new right 
~espec~ing the language of educational instruction 

?r c~ildren of ~he ?nglish or French speaking 
minority_p?pulation in each province. It provides 
the conditions ~nder which the right to minority 
language education may be exercised. 

First, the right pertains only to citizens of 
Canada resident in a province or territor·~y~.---

Second, the citizen must have as his first 
e learned and still understood that ottne 

or Frenc lin uistic minorit o t e population 
province or territory o resi ence. 

Third, the citizen must reside in an area in 
the province or territory where there are a sufficient 
number of children of similar citizens to warrant the 
provision of minority language educational facilities. 

Put in concrete terms, in Quebec a citizen 
whose first language learned and still understood 
is English will have a right to have his or her 
children receive their primary and secondary education 
in English when that person resides in an area of the 
province where there are enough children of English 
speaking citizens to warrant minority language 
schooling. In the other provinces and the territories 
the same situation would pertain for French speaking 
citizens. 

The right is confined to citizens to meet the 
provincial concerns (primarily Quebec) that immigrants 
would, if they also had the right, tend to assimilate 
with the minority language group when the desire is 
to have them identify with the majority language 
population. Similarly, the right is limited to those 
whose "mother tongue" is French or English since those 
are the two languages which the section is seeking to 
foster and protect. 

Consequently, the provision will work hardships 
on the non-citizens and those whose "mother tongue" 
is neither English or French, but it must be remembered 
that the essential goal of this rtght is to preserve 
the cultural heritage of the two founding language 
groups. 

It might be noted that section 23(1) wou~d . 
create the following situation with respect to immigrants 
whose first language is English or French. If an 
English speaking person immigrates to_Quebec fro~ 
Britain, Jamaica or Pakistan then ~uring !h~ period 
(minimum three years} before ~ecom~ng a citizen ~e 
w uld have no right to send his children to English 
l o schools and under Bill 101 they would have anguage ' • H ce th to attend French language schools. owever on_ e 
· · t became a citizen he would have the right to 1mmigran . • h 
have his children educated in Englis • 
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to Ont Egually, a French speaking immigrant coming 
have ar~o would not during the first three years 
to Fr!n~tg~t und er th is section to send his children 
may per .t ~~guage scho?ls_ (although provincial law 
aft mi im to do this in any case). However 
und!rr hthe beChcame a citizen, he would have this riiht 

e arter. 

th" _As for the question of "where numbers warrant" 
i is wil~ be~ matter for the provinces to determine' 
n t~e first instance, but where they fix the numbers 

so high ~s to effectively nullify the right, the 
courts will step in to rule that the law is invalid. 

The provinces would also be able to enact 
reasonable law~ for determining what the "first language 
learne~ and still understood" by a citizen is. This 
cou~d_include the specification of certain presumptions 
of fir~t language" based, for example, on the place 
from which the person comes or the language in which 
he has been educated. Again, such laws would have 
to be reasonable. 

The provinces will also have to enact laws to 
determine whether both or only one parent is required 
to make the decision as to whether the children are 
to go to a minority language school. However, the 
right itself will arise whenever one of the parents 
has as his or her first language learned that of the 
minority language population of the province. 

Section 23(2) provides for an exception to the 
general rule in section 23 (1) that the "mother tongue" 
of the citizen parents governs. This provision permits 
a citizen who moves from one province to another after 
any of his children are in school to have all his 
children continue their education in the language in 
which they started. Thus, for example, an Italian 
spe•king citizen resident in Quebec who has enrolled 
his children in French language schools would, upon 
his move to Toronto, have the right to continue his 
children's education in French even though under 
section 23(1) he would not have this right. This 
right, like the first, is subject to there being 
sufficient children in the area to which he moves 
having a right to French language instruction. 

It is important to note that these rights are 
minimum guarantees and do not preclude the provinces 
from providing greater rights, as some of them now do, 
such as allowing immigrants and citizens to send their 
children to minority or majority language schools as 
they may choose. 

The main impact of the rights under thi~ section 
are two-fold. First, in Quebec it would_override th~ 
provision of Bill 101 which limits the right to English 
language education to children one of ~hose p~ren~s 
received his or her primary education in English in_ 
Quebec. Under section 23 children of English speaking 
citizens (wherever the citizen may have bee~ educated) 
will be able to send their childr~n t? English language 

h l s Second outside Quebec it will ensure that 
SC 00 • ' • • t • • 11 
children of the French speaking minori i~s wi 
have a right to a French language education for their 

children. 



( 

( 

CONFIDENT! AL 

This provision will b ~m grounds that it . . . e attacked by many provinces 
in a field of exclu~~ imposi~g ~pon_th:m ~n ?bligation 
constitutional• . ive _provin~ial Jurisdiction and 
Task Force sai~zi~~ a righ! w~ich the Canadian Unity 
should be left t ( b l~aS t in_its formal recommendations) 
until all provi O eh edalt with by provincial laws nces a agreed on a common policy. 

Premie 1~ ~hi} regard it should be noted that at the 
the fois _on er:nc: of February 1978 in Montreal 

lowing principle was unanimously accepted: 

"Eac~ child o~ the French-speaking or 
English-speaking minority is entitled 
!o an edu~ation in his or her language 
in the primary and secondary schools in 
each province wherever numbers warrant." 

The Premiers did qualify this by stating: 
"It is understood, due to exclusive 
~urisdic!ion of provincial governments 
in the field of education and due also 
to wide cultural and demographic diffe­
rences, that the implementation of the 
foregoing principle would be as defined 
by each province." 

This accord was noted by the Canadian Unity 
Task Force at page 109 of its report where it is 
stated that given the unanimity on the principle, it 
should be entrenched in the constitution. 

~n_the past the federal government has taken 
the position that there should be freedom of choice 
in educating children in English or French. However, 
recognizing the particular hardship this might impose 
on the provinces, particularly Quebec, it is now 
proposing a more limited minority language education 
right. 

The federal proposal in C-60 was also a minority 
language right limited to citizens but based on the 
"primarily spoken language" of the parent. The problem 
with this definition is its ambiguity and the difficulty 
in applying it. Since a person could have both English 
or French as his "primarily spoken languages", and 
since those whose mother tongue was neither English 
or French could readily acquire either English or 
French as his "primarily spoken language", this 
approach would have amoun!ed in eff:ct to a free 
choice of language education for children. 

The CBA study of 1978 opted for the free choice 
approach, while the Canadian Unity Task Force in 1979 
proposed adoption of the principle enunciated by the 
Premiers in 1978, including a similar right for 
children changing province of residence. The Quebec 
Liberal Party Beige Paper proposed the right of 
minority language choice, ba~ed up?n mother.tongue. 
The Joint Parliamentary Committee in 1978 did not 
pronounce decisively on this matter 1 but questioned 
how far constitutional guarantees might be used to 
promote language rights. 
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October 7, 1980. 

BRIEFING NOTE -- EFFECT OF CHARTER OF RIGHTS 
ON QUEBEC BILL 101 LANGUAGE OF EDUCATION 

PROVISIONS 

~uestion: What would b~ the effect 
education rovisions in t e carter 

0 
lan ua e o e ucation rovisions o 

minorit lan ua e 
ts on t e 
s Bi 1 1 1? 

~~wer: Section 23 of the Charter has been developed in 
-:nner so as to cause the least disruptive effect on 

Q~e ec's l~ngua,e_law, while at the same time ensu1·ing ! at Ca~adian citizen~ in Qu~bec or moving to that province, 
Fhose first !angu~g~ is English, have the same rights as 

ren~h sreaking citizens in the other provinces and the Territories. 

_ Bill 101 provides in general that children in 
Quebec_are to be educated in French. The exception is 
for children whose mother or father has been educated at 
t~e elementarr school level in English in Quebec. Thus, 
Bi~l 101 requires not only that all non-English-speaking 
children attend French language schools. It also places 
th~ same requirement on English-speaking children in 
Quebec who don't fall into the exception as well as those 
who move to that province from elsewhere in Canada. 

It is to protect these latter -groups that S·ection 
23 of the Charter is directed in the same way as it will 
protect French-speaking children in the rest of Canada. 
What it provides is that in Quebec a parent, who is a 
Canadian citizen and whose first language is English, will 
nave tne rignt to send his or her children to English 
schools. Thus, it will not provide this right to immigrants 
even though they may be English speaking, nor will it 
disrupt the general rule of Bill 101 that French is the 
us~al language of instruction in that province. Indeed, 
Quebec will still be able to require that all students 
graduating from school in that province have a proficiency 
in the French language. 

Section 23 also provides that immigrants to Quebec 
upon becoming citizens will be ahle to have their children 
educated in the first language of these parents where this 
is English. However, this_should c~us~ no significant 
impact for two reasons. First, as immigrants these parents 
will have to send their children to French language 
schools in Quebec, and they are not likely to change 
their language of instruction to English after this period. 
Second the number of English-speaking immigrants to 
Quebec'is now only about 4,000 per year, so the impact 
of these numbers on the French language is not likely 
to be great. 

Finally, section 23 provides that where a citizen 
with children in school moves from another province to 
Quebec he or she will have the right to_continue_ to ~ave 
all of his or her children continue their education 1n 
English if that was the lang~age in w~ic~ they be,an 
their instruction outside Quebec. This_is essent~al to 
ensure continuity of language of education for children, 
and the same rule applies to French language students 
who meve with their parents from Quebec to another part 
ci°f Canada~ • 
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t . What, in fact, the Charter does is give consti-
uti?nal ~ffect to the principle agreed to by all 

Premiers in Montreal in 1978 that 

"Eac~ child of the French-speaking or 
English-speaking minority is entitled to 
an edu~ation in his or her language in 
the primary or the secondary schools in 
each province wherever numbers warrant." 

This, of course, goes further, as· does the Charter, 
than_the o~fer made by Premier Levesque to the other 
provinces in 1~77. That offer was to enter into reciprocal 
a!rangements with the other provinces whereby the same 
rights !o English language instruction as were granted 
under Bill 101 (to children whose mother or father had 
recei!ed elementary education in Qu€bec) would be extended 
to children moving from another province to Qu€bec if that 
oth 7r province granted similar French language instruction 
to its Francophone minority. 

The real problem with this so-called "Canada Clause" 
(apart from the fact that reciprocal agreements and legis­
lated rights do not provide permanent guarantees to 
minority language education) is that in many of the English 
language majority provinces French-speaking parents will 
not have received their education in French simply because 
it is only in recent years that facilities for providing 
French language education have existed. 

In sum, the Charter provisions will make some 
change in Bill 101 by guaranteeing the right of children 
of all English-speaking citizens in Qu€bec to receive 
their elementary and secondary school instruction in 
English wherever numbers ~arrant. But, ~ore_important, 
it would give this same right as a constitutional guarantee 
to children of Canadian citizens in other parts of Canada 
whose first language is French -- to have their education 
in the French language. 



Ultdcclared 
rights and 
freedoms 

Undeclared Rights and Freedoms 

24. The guarantee in this Charter of cc,. 
tain rights and freedoms shall not be con­
strued as denying the existence of any other 
rights or freedoms that exist in Canada, 
including any rights or freedoms that pertain 
to the native peoples of Canada. 

Droils et /ibertes non expressement vises 

24. La presente charte ne nie pas l'exis• 
tence des droits et libertes qu'elle ne garanttt 
pas exprcssement et qui existent au Canada, 
notamment les droits et libertes des peuples 

5 autochtones du Canada. 5 

Oroits et 
libcrt& non 
exprCSSCmcnt 
visb 
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Undeclared Rights and Freedoms 

SECTION 24 - UNDECLARED RIGHTS AND FREEDOMS 

Th~s sectio~ is_designed to ensure that by 
~uaranteeing certain rights and freedoms specifically 
in_the Charter, this does not intend to deny the 
exist:nce of other rights including those that may 
pertain to the native people. In other words, the 
C~arter does not pretend to be exhaustive of the 
rights of Canadians. 

For example, certain rights found in the 
Canadian Bill of Rights do not appear in the Charter: 
property rights and the right to a fair hearing. As 
recognized rights under Canadian law, they would 
continue to be recognized. 

Similarly, the native peoples claim the 
existence of certain rights under treaties and as 
aboriginal rights. As these rights may become 
crystalized by court decisions or by negotiation, 
they will not be denied simply because they are not 
enumerated in the Charter. 

This provision has been redrafted from the 
one in C-60 to take account of the views of the 
Joint Parliamentary Committee that native rights 
should not be limited to those under the Royal 
Proclamation of 1763. 

In this regard, it may be noted that there 
are certain other provisions of the Charter that 
bear particularly on the matter of native peoples 
rights. These are: 

section 22 which would preserve any legal 
or customary rights and privileges with 
respect to the use of native languages. 

section 15(1) that protects against discri­
mination based on race and sex. This would 
be particularly relevant to the provision 
of the Indian Act (section 12) which discri­
minates against Indian women who marry non­
Indians. This provision would almost 
certainly be found in violation of section 
15 (1). 

section 15(2) which would authorize "affir­
mative action" programs for native peoples 
who are disadvantaged as a result of past 
discrimination or inaction. 



Primacy or 
Charter 

General Dispositions genera/es 

25. Any law that is inconsistent with the 25. La presentc charte rend inoperantes 
provisions of this Charter is, to the extent of les dispositions incompatibles de toute autre 
such inconsistency, inoperative and of no regle de droit. 
force or effect. 10 

PrimautC de la 
chartc 
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General 

SECTION 25 - PRIMACY OF CHARTER 

This section is intended to make explicit the 
overriding effect of the Charter where any law, whether 
stat~t~ry or common law, is inconsistent with a 
P: 0 vis~on of the Charter. The provision is important 
since_it_directs the courts to strike down any law 
that is inconsistent, thus avoiding the reluctanc~ 
s~own by the courts to doing this under the existing 
Bill of Rights. 

. A similar provision was found in C-60. However, 
it applied only to individual rights and not to 
~ollective rights. In this Charter no such distinction 
is made and consequently the courts may apply the full 
force of the Charter in testing the validity of any 
law. 

There may be some concern that this section 
addresses only laws that are in conflict with Charter 
provisions and does not deal with administrative 
actions taken pursuant to such laws. This is a deliberate 
omission since the administrative action can be attacked 
by attacking the law which authorized it. 

There is no provision in this Charter, as there 
was in C-60, expressly enabling a person whose rights 
are infringed to apply to a court for a declaration 
or injunction where no other remedy is available. 
This provision was supported by the Joint Parliamentary 
Committee in 1978 which felt that it should go even 
farther and oblige the courts to grant whatever remedy 
was appropriate for infringement of rights. 

In earlier drafts of the proposed Charter, 
including the one made public by the federal government 
on July 9, 1980, provision was made for a court to 
grant whatever remedy or relief was appropriate for 
a breach of the Charter rights. After discussion 
with the provinces which objected to this provision, 
it was decided to delete the provision. This was 
done because it was felt that the courts already 
possess sufficient powers to grant appropriate 
remedies- for breaches of the law by means of declara­
tions and injunctions, and that in the common law 
tradition they would develop the necessary remedies 
for Charter breaches as the cases arise. [However, 
having spelled out the specific obligation on the 
courts to strike down laws contravening the Charter, 
it may be argued that no other remedies are available 
as, for example, where an accused is denied access to 
a lawyer. There will likely be great pressure from 
civil libertarians to have a remedies provision put 
in the Charter.] 



Lawsrcspccting 26. No provision of lhis Charter, other 26. A !'exception de )'article 13, les dispo- 0;e~~:ur la 
.,;dm< than section 13, affects the laws respecting sitions de la presente charte ne portent pas IOP 

the admissibility of evidence in any proceed- atteinte aux lois sur l'admissibilite de la 
ings or the authority of Parliament or a preuve en justice, ni aux pouvoirs du Parle-

_ legislature to make laws in relation thereto. 15 ment et des legislatures de 1/:gif/:rer en cette 
matiere. 
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SECTION 26 PRESERVATION OF EXISTING EVIDENCE LAWS 

'.his section states that, except for the right 
r(espe~ting the protection against self-crimination 

s~ct~on 13), nothing in the Charter affects the 
exi~ting_rules on admissibility of evidence or the 
legislative powers to make laws on that subject. 

This provision is a compromise with the provinces 
and relates to the legal rights respecting unlawful 
searches and seizures and denial of the right co 
coun~el. Under similar provisions in the U.S. Bill 
of Rights, the American courts have held that a 
violat~on of these rights by the police results in 
any evidence obtained being ruled inadmissible. In 
other words, the U.S. courts have decided that the 
only effective means to control police from conducting 
unlawful or unreasonable searches and seizures or 
from denying an accused access to counsel is to refuse 
to admit evidence obtained in violation of these 
ri?hts. This has resulted in many admitted offenders 
being set free because without such evidence a 
conviction could not be sustained. 

In Canada, the law generally permits the 
admissibility of any evidence as long as it is relevant 
even though it may have been obtained by means that 
are not in accordance with the law. The provinces 
wanted this right enshrined in the constitution. The 
federal position was that the law relating to evidence 
is presently under review and is in a state of evolution. 
While agreeing that we did not favour the American 
rule of absolute exclusion in every instance of a 
right being violated, at the same time we could not 
agree to entrenching a rule of admissibility in all 
cases. 

Consequently a compromise was arrived at 
whereby the Charter would provide that the rules respecting 
the admissibility of evidence,as they are laid down by 
the courts from time to time or by the legislators, 
would govern. This leaves open the question of how 
the courts will treat evidence which has been obtained 
in violation of Charter rights, rather than freezing 
any particular approach in the Charter. 

This will be a very controversial provision 
since civil libertarians, and the Joint Parliamentary 
Committee in 1978, feel strongly that an entrenched 
Charter should explicitly empower the courts to 
exclude evidence which has been obtained in contra­
vention of a Charter right. In our view this is not 
a satisfactory solution. The rule in the United 
States has not demonstrably reduced the incidence 
of police violations of basic rights; it has, 
however enabled admitted criminals to be set free. 
The sol~tion thus does not appear to lie in this 
approach but rather in providing_more e~fectiv 7 laws 
to discipline police who engage in denying basic 
legal rights. 
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The approach set out in this section would 
leave open to Parliament and the legislatures the 
power to either enact sanctions for violations of the 
particular rights or to make laws excluding the 
admissibility of illegally obtained evidence. It 
seems better to place the onus here rather than 
leaving to the judiciary the power to adopt rules 
similar to those in the United States. 



Application to 
territories and 
territorial 
11uthoritics 

27. A reference in this Charter to a prov- 27. Dans la presente charte, Jes disposi- 15~~::~ 00 ••• 

ince or to the legislative assembly or legisla- tions qui visent les provinces, leur legislature 
ture of a province shall be deemed to include ou leur assemblee legislative visent egale-
a reference to the Yukon Territory and the ment le territoire du Yukon, Jes territoires du 
Northwest Territories, or to the appropriate 20 Nord-Ouest ou leurs autoritcs legislatives 
legislative authority thereof, as the case may competentes. 20 
be. 



( 

CONFIDENTIAL 

SECTION 27 - APPLICATION OF CHARTER TO TERRITORIES 

This provision is designed to give the Charter 
the same effect in the Yukon Territory and Northwest 
Territories as it has in the provinces. 



Legisl1tivc 
powCB "°' 
extended 

28. Nothing in this Charter extends the 
legislative powers of any body or authority. 

28. La presente charte n'elargit pas les 
competences legislatives de quelque orga­
nisme ou autorile que ce soil. 

Non~largiMC· 
mcnt des 
com~tcnces 
ltgiilatives 



~ 

SECTION 28 
NO EXTENSION OF LEGISLATIVE AUTHORITY 

This section simply states the basic rule that 
nothing in the Charter is intended to affect the 
distribution of powers under the BNA Act as between 
Parliament and the provincial legTslatures. 

Some powers of both Parliament and the legis­
latures will be limited since neither will be able 
to enact laws contravening the Charter. However, 
vis a vis each other, the balance of power remains 

unchanged. 



Applkation or 
Charter 

E"(ccption 

Application of Charter 

29. (I) This Charter applies 25 

Application de la charte 

29. (I) La presente charte s'applique: ~P[~:c~;inn de 

a) au Parlement et au gouvernement du 25 (a) to the Parliament and government of 
Canada and to all matters within the au­
thority of Parliament including all matters 
relating to the Yukon Territory and 
Northwest Territories; and JO 
(b) to the legislature and government of 
each province and to all matters within the 
authority of the legislature of each 
province. 

Canada, ainsi qu'a tous les domaines rele; 
vant du Parlement, y compris ceux qu1 
eoncernent le territoire du Yukon et les 
territoires du Nord-Quest; 
b) a la legislature et au gouvernement de 30 
chaque province, ainsi qu'a tousles domai-
nes relevant de cette legislature. 

. (2) Notwithstanding subsection (I), sec- 35 (2) Par derogation au paragraphe (I), l'ar-
uon 15 shall not have application until three ticle 15 ne s'applique que trois ans aprcs 
years after this Act, except Part V, comes l'entree en vigueur, exception faite de la 35 
mto force. partie V, de la presente Joi. 

Rcstric::tion 
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Application of Charter 

SECTION 29 APPLICATION OF CHARTER 

This section makes clear, in section 29(1), 
that_the_Charter upon its adoption has immediate 
appl~ca~ion throughout Canada at the federal, 
provincial and territorial levels . 

. Section 29(2), however, provides that the 
n?n-discrimination rights (set out in section 15) 
will have no application until three years after 
the adoption of the Charter. Since the non­
discrimination rights will have an effect on a 
br?ad range of federal and provincial legislation, 
this delay period will be necessary to enable 
appropriate adjustments to be made to existing laws. 

NOTE: No provision is made in the Charter for the 
repeal or modification of the Canadian Bill of Rights 
upon the entrenchment of the Charter. 

Since the Charter replaces most but not all 
provisions of the Bill of Rights it will be necessary 
to consider amendments to the Bill of Rights to 
ensure that there is no conflict or overlap between 
its provisions and those of the Charter. 

There are a few rights in the Bill of Rights 
that are not repeated in the Charter. For example, 
the Charter omits reference to the right to a fair 
hearing for determination of a person's rights and 
obligations, the right to counsel when compelled to 
testify, and the right to enjoyment of property. 
These we would want to continue in force at the 
federal level. 

Similarly there are the provisions in the Bill 
of Rights requiring the Minister of Justice to 
examine all regulations and Bills before their 
adoption to determine if any of their provisions are 
inconsistent with provisions of the Bill of Ri~hts. 
We would want to amend this to extend its application 
to the Charter, and it may be desirable to transfer 
this provision as amended to the Department of Justice 
Act which specifies the other duties and responsibi­
lities of the Minister of Justice. 



Citation 

Citation 

30. This Part may be cited as the Canadi­
an Charter of Rights and Freedoms. 

Titre 

30. Titre de la prcsente partie: Charle 
canadienne des droits et libertes. 

Titre 
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Citation 

SECTION 30 TITLE OF CHARTER 

This section provides that the Charter shall 
be known as the Canadian Charter of Rights and 
Freedoms. 
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October 20th, 1980. 

BRIEFING NOTE 

AMENDMENTS TO THE SENATE 

UNDER THE CONSTITUTION ACT, 1980 

(Sections 48 & 50) 

The Court in the Senate reference indicated that 
at_prese~t, most significant amendments must be made by th~ 
United ~ingdom Parliament; however, less significant amend­
ments might be made by the Canadian Parliamant. Among the 
latter are the following: some changes ~o the qualLfications 
of S~nators (e.g.: property qualifications but not residency 
req~irements); some changes to tenure (e.g.: imposing a 
retirement age of 75); changing the name of the Senate; and 
pe 7haps changes to increase the number of Senators, providing 
this does not alter the system of regional representation. 
~mong the matters Parliament clearly could not amend, accord­
J.ng to the Senate reference, are: the abolition of the Senate; 
changing the powers of the Senate to provide for a suspensive 
veto only; changing the proportion of senators per province 
(e.g.: increasing the number of Senators from Alberta or B.C.); 
changing the residence qualifications of Senators; changing 
the method of appointment in a fundamental way (e.g.: provin­
cial appointment or direct election). 

Under the Constitution Act, changes to the Senate 
which require the use of the general amending formula (section 
50) and, therefore the approval of the provinces, are: changes 
to the powers of the Senate (e.g.: to either abolish it or 
to provide for a suspensive veto); changes to the proportion of 
Senators per province; and changes to the residence qualifica­
tions of Senators. Such changes could also be made by approval 
of a national referendum under section 42. 

All other aspects of Senate reform could be accom­
plished by Parliament alone pursuant to section 48. Thus, under 
the Constitution Act, 1980, amendments could be made to the 
Senate by the Canadian Parliament which now can only be made by 
the United Kingdom Parliament. Among such amendments, there 
is at least one which is significant: changing the method of 
appointment of se_nators (e.g_.: to allow for provincial 
appointment or direct election). It has been suggested that 
this matter is perhaps one that should be under the general 
amending formula (i.e. listed un~er section 50) since_it is 
a matter which concerns th: provi~ces a~ w:11 as Pa:liament. 
If this change is pressed in Committee it is something to 
which the government could agree. However, for the reason 
indicated below, it is not a change that the government 
would likely want to initiate. 

It is important to note that amendments made to the 
senate by Parliament alone would in every case require the 
Senate itself to acquiesce in the amendment. Amendm~nts made 
under the general amending formula, pursuant to ~ection 4~, 
however, could be made without Senate approval ~ince section 
43 provides that senate opposition may_be overridd:n by the 
House of Commons repassing the appropriate resolut~on. Such 
override could only occur in cases where the required number of 

· d ecti·on 41 have agreed to the amendment. When provinces un er s · f 
1 · ht by referendum the Senate, by virtue o approva is soug • th f d • 42 ld have to agree to the holding of ere eren um. section , wou 
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