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CONFIDENTIAL 

PART II - EQUALIZATION AND REGIONAL DISPARITIES 

The • • intentio prin~iple set out in this Part is a statement of 
on gover~m~r commitment only. ~t does not place legal obligations 
section 31 nts •. Thus, the opening words of subclause (1) of 

provide that the section operates: 

"wit~out altering the legislative authority of 
Parl1ame~t or of the provincial legislatures, 
or the r1gh ts of any of them ... ". 

s t' 
1:c.ion 3 1(1) expresses the commitment of federal and provincial 

gislatures and governments to: 

(a) 

(b) 

(c) 

Promote equal opportunities for Canadians; 

further economic development to reduce disparities in 
opportunities, and to 

provide essential public services of reasonable quality to 
all Canadians. 

This was agreed to by all governments at the September 
1980 Conference and is identical to the best efforts drafts 
discussed at that Conference. 

Subclause (2) of section 31 provides an additional com-
mitment for the Parliament and the government of Canada, a 
commitment to take such measures as are appropriate to ensure 
that provincial governments have sufficient revenues to provide 
essential public services. 

The section is based on a proposal put forward by British 
Columbia at the September, 1980 Conference. 

The three best efforts drafts discussed at the September 
Conference (the Saskatchwan draft, the Quebec draft and the British 
Columbia draft) differed as to how this clause should be framed. 
The Saskatchewan and Quebec drafts framed the commitment as one 
to "the principle of making equalization payments". The British 
Columbia draft which refers to "taking such measures as are 
appropriate" provides a more generic formulation and is therefore 
more appropriate for a constitutional text. 

At present we do not know what "measures" there might 
be other than equalization payments to fulfill the commitment. 
we do not even see, at present, how one could be designed. 
Nevertheless there may be ways, as British Columbia has argued, 
that wouln become obvious in the future. However, since we do 
not see at present how such a measure might be designed or operate 
a question asking for a description of such measures and whether 
they would involve payments to governments or to people is very 
hypothetical. 

The text does not change the present equalization formula. 
Entrenching the principle in the constitution has nothing to do 
with the precise terms of the formula. 

The commitment is to enable provinces to provide essential 
public services without imposing an undue burden of provincial 
taxation. Thus not all public services enter into the equation. 
A decision on what is essential would consider factors such as 

hether most or only one province provided the service; whether 
;he cost of the service was out of line with that provided by 
other provinces. 
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that th The test of "undue burden" carries with it the notion 
provi 7r1 must be a comparison made of provincial revenues and 
relat~ciab tax efforts. It carries with it the notion of a 

ve alance between provinces. 

1980 
All three best efforts drafts presented to the September, 

~onference (Quebec's, Saskatchewan's and British Columbia's) 
contained a third subclause: 

"(3) The Prime Minister of Canada and the First 
Ministers of the Provinces shall review 
together the question and principles of 
such measures at least once every five years." 

. There is no counterpart in section 31 because it_is ~hought 
advisable not to build procedural rigidity into the Constitution. 
More importantly, however, the clause was left out because many 
P7°~le seemed to misread it and feel that under such a draft the 
Ministers would consult with each other only once every five years 
while the subject was one that required continuous attention. 

It will be remembered that there was a section respecting 
regional disparities discussed during the 1967-71 constitutional 
process which led to an article on that matter being included in 
the Victoria Charter as follows: 

P,\HT Vll--RF.C.ION,\L DISP,\RITIF.S 
Art -lli 1'hl.' P.irho.ir1,t•11t ,wt! C,,,·erument of Canadu ""d 
the l..t"l!)t.l.i1tff1;>, .:1n,I Gl""crnin('nt~ o( the Provmce.s are­

comrnuh"d 10. 
(I} the prom,,uon of equalny ,,f uppurtumt.y :;md well 
being h1r .ill 1nd1ddu:ils m Co11rnda: 
(2) the assur:-incl·. as nearly as pouible. that e~-.cru:al 
public servkes of reuon:)ble quahly are ava1l3ble to :ill 
lndiv1dunls; 111 C,m11da; :;1nd 
t3l th(? pron:~ottun or ,e,cononu<' dcni•lQpmcmt 10 r~du,.i: 
d1sp:iritics 1n the ~0c.:1al and N:onum1c opportumhe1 for 
all ind1\'1duals m Canada \\'ht rc,·cr they may li\'C, 

Art. 47. The pr0\"l)I0n:i- of thtS r.in t.hall not hn'-C the 
eflcct of allcnnl,! the d1stributmn o( pnwera it~d sh.111 nnt 
compel 1he Parhament ol C.in~da ,,r Le&1sl0lurcs o( the 
ProvinC'cS to extrc:t:.e their lcg1t,lal1'-·e powers. 
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PART Ill 
PARTIE 111 

co STITUTIO AL CONFERE CES 
CONFERE CES CO STITUTIONNELLES 

32. Until Part V comes into force, a <:<>n· 32. Ava~t l'e~tr_ce en vigucur de la pariie 
stitutional conference composed or !h~ Prime V, le P!•m1er m1n_1stre du Canada convoque 
Minister or Canada and the first minister~ or au ~oin_s une fois par an unc conference 
the provinces shall be convened by •~e Prime 35co_nsutut1onneUe . reunissant lcs premiers 
Minister of Canada at least once in every m1n1stres prov1nc1aux et Jui-mtme, sauf si la 35 
year unless, in any year, a m!jority o~ those majoritc d'cntrc eux decide de nc pas la tenir 
composing the conference decide that II shall une anncc don nee. 
no1 be held. 

Co.ilereM:c-­
comi,iutl(lr,m:I• 
l<1 
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Section 32 

PART III - CONSTITUTIONAL CONFERENCES 

Pr 'd • * ( ovi es that until the "final" amending formula 
Part V of the Act) is in force, the Prime Minister 
~~a~l convene a constitutional conference of First 

inisters at least once every year. The requirement 
can last for up to 4\ years from the date of the 
Act coming into force. 

Part_V comes into force in one of three ways (refer 

section 37): 

(al when both Houses of Parliament and the 
legislatures or governments of all provinces 
agree (which may be at any time from the 
day of the coming into force of the Constitution 
Act, 1980, up to two years from thataatel; 

(b) automatically two years after the constitution 
Act, 1980 comes into force if action under (af 
above has not been taken; or 

(cl if ei~ht provinces propose an amendment to the 
provincial component of Part V and that version 
or some federal alternative thereto is approved 
by the people in a referendum then the amended 
Part V comes into force within six months of the 
date of the referendum (section 39). Under 
this last procedure, section 32 might be 
operative for four and a half years after the 
coming into force of the Constitution Act, 1980: 

• provinces are given two years within 
which to file an amended version of 
part V (section 38(2)); 
the c;overnment of Canada is then 
given a further two-year period with­
in which it must hold a referendum 

( on chat pcopoea< (section 38(3ll, and 
there are six months after that date within 
which the Governor General's proclama-
tion must be issued. 

. -

If, however, a majority of First Ministers, in 
any year, do not wish to have such a conference 
then one will not be held. 

Part IV describes the amending formula which will 
be in force during the interim period before the 
"final" formula under Part V comes into force. 

" . "here is not used in the sense of un~mendable but in 
final of a formula which becomes operative after the 

the sense . 
interim period. 

,., 





IM<n• ,,.,.....rr 

c::r ... -Cuad.l 

PART IV 

l"TERl'4 AME"'DING ,ROCEDURE AND 
RULES FOR ITS REPU<CEMENT 

33. Until Part V comes into force. an 
amendment to the Conshtuuon or Canada 
may be made b) proclamation issued by the 
Governor General under the Great Seal or 
Canada v.bere so authorized by resolutions 
or the Senate and House or Commons and by 
the leg1sla11ve assembly or government or 
each province 

PARTIE IV 

PIIOCU>UlltE PIIOVISOIRE DE MODIFlCATIO, 
ET lltGLES Df REMPLACEMEl<T 

». Avant l'entr6e en vigucur de la partic 
V. la ConJutution du Canada pcut tire 
mod,fi~ per proclamation du gouverncur 
g6n6ral sous le grand sc:cau du Canada. auto-

5 ris« pu des resoluhons du Sfnat et de la 5 
Chambrc des communes et per l'usemblcc 
16g,slative ou le gouverncmcnt de toute> les 
provinces. 
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PART IV 

INTERIM AMENDING 
PROCEDURE ANO RULES FOR ITS REPLACEMENT 

Part IV pro 'd f . apply for ape. d vies or an interim amending formula to 
or less or as rio of time which might be as short as two years 
proclamation ong as 4-1/2 after the Governor General has issued 
Act, 1980 i t(pursuant to section 57) bringing the Constitution 
discussed mn °force •. The length of the interim period is 
formula is~!~ full~ in th 7 note on section 37. The interim 
to those out in sections 33 and 34 and they do not apply 
Canada p(asrts_of the Constitution which can now be amended in 

ection 36). 

Sections 37, 38, 39 and 40 provide for a mechanism whereby a "final" amendi_ng formula will be adopted. 

Section 33 - Interim Procedure for Amending Constitution 

Section 33 Provides that amendments to the Constitution may, 
for an interim period, be made with the unanimous 
consent of both Houses of Parliament and all 
provinces. 

This section must be read together with section 
34 which provides during this interim period for 
the amendment provisions which affect one or more 
but not all provinces and with section 36 which 
provides that where there is an existing provision 
for amendment in the constitution (e.g. sections 
91(1) and 92(1) of the B,N.A. Act) they continue to 
operate. 

Although section 33 is broadly framed it does not 
encompass amendments covered by section 34. 
Section 34 is a more particular section and 
the rules of statutory interpretation require 
that more particular provision take precedence 
over the more general. 

Provincial consent may be given by either the 
legislature (for example, by resolution) or by 
the government of the province (this could be 
by an informal instrument, such as a letter 
signifying the provincial government's consent) 
- the section talks about the consent ... "of the 
legislative assembly or the government of each 
province." Consent ofthe Senate and the House 
of Commons must, however, be by resolution. 

These procedures reflect past practice. On 
occasion provincial consent to amendments has 
been signified by letter from the province. 
On other occasions the more formal process of 
signifying consent by resolution of the legislative 
assembly has been used, 

"May be made by proclamation issued by the Governor 
General" does not leave discretion to the federal 
government to direct the Gover?,or ~eneral not 
to issue a proclamation. The may does not 
relate grammatically to the issuing of the procla­
mation but to the use of a proclamation for such 
purposes. The section means the same as if it 
read that the Governor General shall issue a 
proclamation when he is so authorized. 

,.., 
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34. Until Part V comes into force, an 34. Av~nt 1:entrec en vigueur de la partie 
amendment 10 the Constitution or Canada in V. les d1spos111ons de la Constitution du 
relation 10 any provision that applies to one 5 Canada applicables a certaines provinces 
or more. but not all, provinces may be made seulement peuvent ctre modifices par proela-
by proclamation issued by the Governor mauon du gouverneur general sous le grand 
General under the Great Seal of Canada sceau du Canada, autonsec par des resolu-

Modiricalk>n I 
l'lprd de 
ccrtaine1 s p,cwincd 

where so authorized by resolutions or the uons du Sonat et de la Chambre des commu-
Senate and House of Commons and by the !Ones et par l'assemblec legislative ou le gou- 10 
legislative assembly or government of each vernement de chaque province a laquelle la 
province to which the amendment applies. modification s'applique. 

( 



Section 34 

Section 34 

Amendments of Provisions Relating to Some but 
not all Provinces 

States that amendments to provisions ot the 
Constitution which apply to one or more, Q~t not 
all provinces, can be amended in the interim . 
period with the consent of both Houses of Parlia­
ment and the legislature or government of the 
province or provinces concerned. 

Provisions amendable in this way would include, 
for example, parts of the Terms of Union with 
British Columbia, Newfoundland and Prince Edwa rd 
Island, since these relate only to one 
province, Another example would be section 133 
of the B.N.A. Act which prescribes certain 
language guarantees in Quebec, and section 23 
of the Manitoba Act which prescribes similar 
guarantees in Manitoba. 

This section could be used, for example, to 
extend the language guarantees in section 133 
to New Brunswick should that province so desire. 
(Premier Hatfield has indicated he would wish to 
see Naw Brunswick so bound) - note: in this 
regard, it is only amendments toexisting 
provisions which apply to one or more but not 
all provinces which can be made under this 
section, but the consent required is of the 
prov~nce to which the amendment applies.~hus 
provinces not already covered by any such provision 
could be added thereto. 
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35, (I) The procedures for amendment 35. (I) L'initiativc des procedures de Riglcs 

described in sections 33 and 34 may be im- modification visces au~ articles 33 et 34 
tiated either by the Senate or House of Com- 15 appartient au Senat, a la Chambre des corn- 15 
mons or by the legislative assembly or gov- munes, a l'assemblec legislative d'une pro-
ernment of a province. vincc ou au gouvernement de cclle-ci. 

(2) A resolution made or other authoriza- (2) La resolution adoptec ou l'autorisation Idem 

tion given for the purposes of this Part may donnee, dans le cadre de la presente partie, 
be revoked at any time before the issue of a 20pcut etre revoquec a tout moment avant la 20 
proclamation authorized by it. date de la proclamation qu'elle autorise. 
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Section 35 

Section 35(1)-

Rules for Amendment Procedures 

States that amendments may be initiated by either 
the Senate or the House of Commons, or by the 
legislative assembly, or by the government of a 
province. 

While initiation by the federal government must 
be by resolution the section leaves the procedure 
to be followed by provincial legislatures and 
governments open,to be determined by them. 

The provision mirrors the requirements for consent 
to a constitutional amendment set out in section 33. 
The Senate and House of Commons could initiate a 
constitutional amendment by joint resolution while_ 
a province might initiate an amendment by legislative 
resolution or by a letter from the Premier setting 
forth a proposal. 

Section 35(2)- Provides that consent given to an amendment (either 
by resolution or otherwise) can be revoked by 
the sponsoring legislative body or government at any 
time before the amendment becomes law. 

Equally action taken to initiate an amendment 
(either by resolution or otherwise) can be 
countermanded by the sponsoring legislative body or 
government at any time before the amendment 
becomes law. 

A similar provision was contained in the Victoria 
Charter p~oposals. 
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36, Sections 33 and 34 do not apply to an 36. Les articles 33 et 34 nc s'appliqucnt R""""""'d• 

amendment to the Constil~t_ion _of Canada pas aux cas de modification con~litulionncllc ~.:.1a 
where there 1s another provmon m the Con- pour Icsquels unc procedure d1ffcrcn1c est "'"'"'""" 
stitution for making the amendment, but the 25 prcvuc par unc aulre disposition de la Consti- 25 
procedure prescribed by section 33 shall be tution du Canada. La procedure visce a 
used to amend the Canadian Charter of !'article 33 s'impose toutcfois, pour modifier 
Rights and Freedoms and any provision for la Chorte canadienne des drolts et /ibertes, 
amending the Con tilution, including this ainsi que les dispositions relatives a la modi-
scction, and may be used in making a general 30 fication de la Constitution, y compris le pre- 30 
consolidation and revision of the Constitu- sent article; ccttc procedure peut cgalcmcnt 
tion. scrvir a toutc codification ou revision gcncra­

les de la Constitution. 

J 



Section 36 

Section 36 

) 

- Where an Existing Amending Procedure Exists 

for Amendment in Canada 

Provides that the interim amending procedure 
of unanimous consent (in section 33) and that 
relating to provisions affecting ~ne or more 
but not all provinces (section 34) do not apply 
where there is already in the Constitution 
another provision for making the amendment. 
Existing provisions for making amendments 
include section 91(1) of the B.N.A. Act which 
provides that the Parliament of Canada may 
legislate to amend the constitution of 
the central government (subject to certain 
exceptions); section 92(1) which provides 
that provincial legislatures may amend_~e 
Constitution of the province; and provisions 
such as that in the B.N.A. Act, 1871 which 
allows provincial boundary changes to be made 
when the federal Parliament and provincial 

legislatures agree. 

The section expressly provides that the • 
interim formula of unanimous consent (section 
33) will apply to amendments to the Charter 
of Rights and Freedoms. 

Equalization (Part II of the Act) and the provision 
for constitutional conferences (Part III of the 
Act) would be amendable by section 33; no express 
reference is made to them in this section because 
there is no argument that they might apply only 
to one or more but not all the provinces. 



37. Part V shall come into force 37: La partie V _entrc en v,gueur i la !"''",':,,. 
(a) with or without amendment, on such prem,cre des dates su,vantes: 35,::: v 
day as may be fixed by proclamation 35 a) avcc ou sans modification, a la date 
issued pursuant to the procedure pre- fixee par proclamation prise conformc-
scribed by section 33, or ment a la procedure visee a l'article 33; 
(b) on the day that is two years after the b) deux ans aprcs l'entree en vigueur, 
day this Act, except Part V, comes into exception faite de la partie V, de la pre- 40 
force, 40 sente loi. 

whichever is the earlier day but, if a referen- II demeure entendu que, si la tenue d'un 
dum is required to be held under subsection referendum s'imposc conformc!ment au para-
38(3), Part V shall come into force as pro- graphe 38(3), la partie V entre en vigueur 
vided in section 39. conformcment a !'article 39. 45 
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Section 37 

Section 37 
Coming into Force of Part v 

Provides that Part v (i.e.: the "final"* 
amending formula) comes into force in one of 
three ways: 

(a) when both Houses of Parliament and the 
~egislatures or governments of all prov­
inces agree; this would be accomplished 
by use of the amending procedure set out 
in section 33 above; or 

(b) automatically two years after the Constitu­
tion Act, 1980 comes into force, if prov­
inces have not agreed upon an amended 
version of Part V which is to be put to 
the people by referendum pursuant to 
section 38(3); or 

if eight provinces representing 80 per cent 
of the population agreed upon a proposal 
for a replacement for Part Vas provided 
for in section 38 and that proposal, or some 
federal alternative thereto, is approved 
by the people in a referendum, then Part V 
amended in accordance with that proposal comes 
into force within six months of the date of 
the referendum (section 39). 

*_"final" here is not used in the sense of unamendable but 
in the sense of a formula which becomes operative after the 
interim period. 

rJ 

t 

s 
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•ll~l'MII\(! ......... 38. (I) The governments or legislative 45 38. (I) Les gouvernemenis ou asscmblccs 

assemblies of eight or more provinces that legislatives d"au mo,ns huit provinces dont la 
have. according to the then latest general population confonduc repr~cntc. scion le 

ccn us. combined populations of at least rcccnsement general le plus recent A l'epc>-
cighty per cent of the population of all the quc. au moins quatre-vingrs pour cent de Ja 
provinces may make a single proposal to population de toutcs lcs provinces pcuvcnt 
substitute for paragraph 41 (I )(b) such alter- prts<:nter une proposition commune en vue 
nahve as they consider appropriate. 5 de rem placer la procedure prevue a l'alinu 

41(1)b). 

-
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Section 38 

section 38 

Alternative Formula Proposed by Provinces 

Provides for the adoption by referendum of an 
alternative version of the "final" formula set 
out in Part v. If eight or more provinces 
initiate the referendum process provided for 
in this section, within the two-year interim 
period, Part V (i.e,: the ''final'' formula), 
will be determined by that process. 

Section 38(1)- p rovides that if the governments or legisla-
tures of eight or more provinces that have at 
least 80 per cent of the population can agree 
on a single proposal as an alternative "final" 
amending formula to the "provincial component" 
of Part V, that will be put forward for approval 
by referendum. 

The provincial component is subsection 41(1) (b) 
which provides that for general amendments the 
provincial consent required is that of: 

(i) every province that has or has had 
25 per cent of the population of the 
country; 

(ii) two Western provinces with a combined 
population of at least 50 per cent of 
the population of the region; 

(iii) two Atlantic provinces with a combined 
population of at least 50 per cent of the 
population of the region. 

The provinces cannot change the component 
of the Part V formula which requires Parlia­
ment's consent to constitutional amendments 
(amendments made, for example, under section 
92(1) of the B.N.A. Act with respect to the 
Constitution of a province do not, of course, 
require such consent). No proposal for an 
amending formula which has been put forward 
so far has done so and any such proposal 
could be based on the philosophy that Canada 
was of a confederal nature or merely an 
association of states rather than the federa-
tion which we are. 

Nor can provinces change that part of the 
"final" formula which provides for the adoption 
of general amendments to the Constitution by 
the agreement of the people through referenda 
rather than by the agreement of governments 

(section 42) , 

A provincial proposal, by replacing 
subsection 41(1) (b), however, could convert 
section 41 into a quite different amending 
formula. Among the options open are: 

(1) The Fulton-Favreau formula of 1964 
which would require the consent of Parliament 
and of all provincial legislatures for 
amendments regarding matters of fundamental 
concern, such as the distribution of powers 
and the consent of Parliament and two-third' 
of the provincial ~egislatures representings 
50% of the population for other matters of 
mutual concern (such as the office of the 
Queen or Lieutenant Governor); 
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(2) The "Toronto consensus" fonnula 1978-79 
which would require unanirnity for amend!llents 
to provincial ownership or jurisdiction 
over natural resources, and the consent of 
Parliament and 7 provincial legislatures 
representing 85% of Canada's population 
for all other matters, and 

(3) The "Alberta" formula of 1979-80 (which 
Alberta renamed the "Vancouver" formula) 
which woul<l require the consent of Parliament 
and two-thirds of the provincial legislatures t 
representing at least 50% of the population 
of Canada, except that if the amend!llent r-> 
affected the legislative powers of the 
provinces, rights and privileges granted or 
secured to a provincial legislature or 
goverrunent, the assets or property of a . 
province, or the natural resources of a province, 
the amendment would not apply to a province 
whose legislature had expressed its dissent, 

The percentage of population found in each 
province according to the 1976 census is as 
follows: 

Nfld. 
P.E.I. 
N,S, 
N.B. 

Que. 
Ont. 

27% 
36% 

Man. 
Sask. 
Alta. 
B.C. 

4% 
4% 
8% 

11% 

(The next census will occur June, 1981, but it is 
unlikely that the relative positions of the 
provinces will change except that Quebec will likely 
drop to 26% and Alberta rise to 9%.) 

Thus any alternative must have the consent of 
Ontario and Quebec each of which has more than 
25% of the population. Also, by requiring the 
consent of at least 8 provinces, a region can 
not be ignored; there must be at least two 
provinces in both the Atlantic and Western 
regions that agree to the proposal. This 
stringent requirement can be justified on the 
ground that an alternative to Part V should 
have strong support before it qualifies as a 
serious proposal to be put before the people in 
a referendum and that it should have support 
from all regions of the country. 

The requirement will be criticized on the 
ground that it heavily favours central Canada 
since both Ontario and Quebec obtain a veto 
under Part v as it is presently drafted and 
their consent is needed before any alternative 
thereto can be put to the people in a referendum. 
on the other hanc :n a referendum those two 
provinces do rP-present over 60% of Canadians. 
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(2) One copy or an alternative proposed (2) Chaque province conccrnec peut dcpo-
under subsection (I) may be deposited with ser le texte de la proposition visec au para• 
the Chier Electoral Officer or Canada by graphe (I) aupr~ du dirccteur general des 
each proposing province within two years elections du Canada dans les deux ans sui- 10 
arter this Act, except Part V, comes into I O vant l'entrce en vigueur, exception raitc de Ja 
force but, prior to the expiration or that partie V, de la prcsente Joi, Wint entendu 
period, any province that has deposited a qu'elle peut retire, le texte au cours de celle 
copy may withdraw that copy. pcriode. 

,-;t,111tfd0 
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Sc-ction 38 ( 2) 

~cction 38(2) 

- T'rovi.ncial 1\11p1·nahve or that 'Preferred b_y 
Lh..: F1.'1.h,'\ .\ \ -:: ... ,~., ~~'.'l:;--\ '"~' •\ ,•,\ ,,~· \{,•\t• \\'\Hhl\\\ 

Provides_that when the provinces agree on an 
alternative to the provincial component of Part V 
they s~all deposit a draft of that oroposal with 
the Ch1ef Electoral Officer. 

A~y province so filing would be entitled to 
withdraw its proposal at any time within the 
two year period. The prooosals filed by at 
least 8 provinces hav1ng 80\ of the population 
would have to be identical. 

This is preliminary to the holding of a ref­
erendum to allow the people to choose whether 
they prefer the proposed provincial alternative 
or one put forward by the federal government. 
This could be Part V, as contained in the Act, 
or another federal alternative put forward 
under para. 38 (3) (al. 

The Chief Electoral Officer is chosen because he 
has an independent status as an officer of 
Parliament and he will likely be the person in 
charge of conducting the required referendum -
the Parliament 0€ Canada may under Section 40(1) 
set the rules for holding the referendum but it 
is likely it would choose to use the offices of 
the Chief Electoral Officer for this purpose. 

In the Referendum Bill, which died on the 
order paper in May, 1979, the Chief Electoral 
Officer was under the terms of that legisla­
tion placed in charge of the referendum. 

If the federal government should support the 
provincial alternative agreed to by 8 or more 
provinces, but not 10, then a referendum would 
have to be put to the people asking whether 
they preferred that alternative or the one 
presently set out in paragraph 4l(l)(b) ie.: 
modified Victoria. If all 10 provinces and 
the federal government agreed, however, this 
could be substituted for section 4l(l)(b) 
by using the interim amending formula of 
unanimous consent set out in section 33. 



Rc:rcn:M•m 

(3) Where copies of an alternative have (3) Dans les cas ou, deux ans apra l'en• I 511.,._,."' 
been filed as provided by subsection (2) and, I 5 tree en vigueur, exception faite de la partie 
on the day that is two years after this Act, V, de la pr~ente Ioi, au moins huit provinces 
except Part V. comes into force, at least remplissan1 les conditions demographiqucs 
eight copies remain filed by provinces that visces au paragraphe (I) n'ont pas retire Ieur 
have, according to the then latest general texte, le gouvernemen1 du Canada fail tenir, 20 
census, combined population of at least 20 dans les deux annecs suivan1 I'ecbeance des 
eighty per cent of the population of all the deux ans, un referendum pour determiner 
provinces. the government of Canada shall Iaquelle des procedures suivantes sera adop-causc a referendum lo be held within two tee: 

years after that day 10 determine whether a) celle qui est prevue a t'alinea 4t(l)b) 25 
(a) paragraph 4 I ( I )(b) or any alternative 25 ou l'cventuelle procedure de remplacement 
thereto proposed by the government of proposec par le gouvemement du Canada 
Canada by depositing a copy thereof with apra depot de son tex1e aupres du dire,c. 
the Chief Electoral Officer at least ninety 1eur general des elections au moins quatr~ 
days prior to the day on which the referen. vingt--dix jours avant la date du rcfcren• 30 dum is held, or 30 dum; 

(b) the alternative proposed by the prov. b) celle qui fait l'objet de la proposition 
inces, des provinces. shall be adopted. 

I 
• 

I 



~ection 38 ( 3) 

( 

Provides that where the required number of 
provincial cqpsents to an alternative proposal 
for the provincial component for the amending 
formula are t:iled, at the end of two years 
after the Co11stitution l\Ct comes into force, 
the Governmeht of Canada shall ensure that a 
referendum i1 held giving the people of Canada 
the choice etween that alternative and 
such one as might be preferred by the federal 

government. 
It is probal>le that the federal government'• 
preferred lternative would be the modified 
Victoria p oposal noW set out in section 

41(1) (b) d,nce: 

it is sllmilar to the one which has been 
agreed to at one time at least by all 
provindial governments: 
it pro •ides for a guaranteed reg1.onal 

balanc~,; 
yet it is not overly rigid as would be a 
provision for unanimous consent of all 
provi cial legislatures. 

Neverthe~.ess, an alternative proposal !llight come 
forward :from the provinces pursuant to subsection 
38(1) an' (2) which would 1ead the federal govern­
ment to think that something other than the pre!;ent 
section 4l(l)(b) was most appropriate and there 
is thertJ,fore flexibilitY built in by section 38(3) 
to allo~, the federal government to propose an 
alterna1;ive to the modified Victoria proposal 

set out in section 41. 

Should the federal eovernment agree with a 
provinq;ial alternat1.ve, proposed by 8 OT 9 
but no~ agreed to by all 10 provinces, then 
a referendUJII would have to be held askin& 
the people whether they preferred that 
alter~otive oT the modified Victoria Charter 
propo,als as set out in section 4l(l)(b). 



Com1QJ1nlo 
(o,tt ol Pan V -­rdCRl'ldvm 
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39. Where a referendum is held under 39. Oans les six mois suivant la date du 35 Entde;;. ,. 
subsection 38(3). a proclamation under the 35 referendum, une proclamation sous le grand ;:.'~k" aprb 
Great Seal of Canada shall be issued within sceau du Canada est prise en vue de faire ,trtrcnd•"' 
six months after the date of the referendum entrer en vigueur Ja partie V, eventucllcment 
bringing Part V into force with such modifi- modifiee dans la mcsure n~saire pour 
cations. if any, as are necessary to incorpo- incorporer la proposition approuvee par la 40 
rate the proposal approved by a majority of 40 majorite des votants et pour integrer lcs 
the persons voting at the referendum and autres amenagements justifies qui en d6cou-
with such other changes as are reasonably Jent. 
consequential on the incorporation of that 
proposal. 

40. {I) Subject to subsection (2). Parlia- 45 40. (I) Sous reserve du paragraphe (2), le Rl1.':' ':. 
mcnt may make laws respecting th• rules Parlcment pcut lcgifercr pour reglcmenter la 45 ~~t.,~ • .,, 
applicable to the holding of a referendum tenuc du referendum vise au paragraphe 
under subsection 38(3). 38(3). 



section 39 

Section 39 

section 40 

Section 40(1) 

Coming into Force of Part v where a Referendu~ 
is Held 

Provides that where a referendum is held a 
proclamation must he issued within six mont~s 
by the Governor General bringing the proposal 
chosen by the people into force. 

In addition consequential changes to the other 
components of the "final" amending formula set 
out in Part V would be made by virtue of this 
section, for exaMple, 

the present section 4l(l)(b) provides for 
consent of a province - Sections 42 and 45 
accordingly assume that consent will be given 
by resolution of the legislature and refer 
to such resolution, yet it is open to the 
provinces by means of theprocedure prescribed 
in Section 38 to provide for a "provincial 
component" of the final formula which would 
not use resolutions of the nrovincial 
legislatures - it might require only the 
~onsent of the government of a province, or 
it might require a provincial statute. In such 
case consequential amendments would be required 
in Sections 42 and 45. 

It may be questioned why the voting in this case 
is on a national basis with no requirement for 
majorities from the particular regions of the 
country. This is because the formula put forward 
by the provinces will already have been approved 
by at least eight of the provinces. Thus it 
is not felt necessal"Y to provide for a regional 
majority in the referendum. 

Rules for Referendum 

Provides that Parliament may make rules for 
holding the referendum described in Section 38. 

Parliament's authority in this regard will be 
subiect to Section 40(2) which provides that all 
citizens may vote subject to reasonable distinction 

or limitation. 

Parliament's authority in this regard would be 
limited by the new constitutionally-entrenched 

Charter of Rights set out in Part I of the 
Con~titutional Act 1980 and its requirements 
for freedom of expression, opinion and the media. 

It is reasonable to assume that provisions similar 
to those set out in the ReferenduM Bill, which 
died on the order paper in May 1979 would be 

enac tec"1. 



(2) Every citi,.en of Canada has. without 
unreasonable diMinction or limitation, the 
right to vote in a referendum held under 
subsection 38(3). 

(2) Tout citoycn canadicn a le droit de 
vote :l !'occasion du rHcrcndum vise au para­
graphc 38(3). Cc droit nc pcut, sans motif 
valablc. faire l'obJct d'aucunc distinction ou 
restriction 

[)roil d,e VOIC 

5 



Section 40(2) 

CONFIDENTIAL 

Guarantees that all c1t1zens of Canada without 
unreasonable distinction have the right to vote 
in a referendum. 

Clearly a provision which prevented citizens 
under 18 years of age from voting would be a 
reasonable restriction. 





CONFIDENTIAL 

PART V 
--....;.. 

PROCEQ~_!_QR AMENDING THE CONSTITUTION OF CANADA 

• Part V provides for what is called in these brief­
~g notes a "final" amending procedure. It is final only in 
ame ~7nse that it is to be distinguished from the interim 

er ing formula set out in sections 33 and 34 of Part IV. It ~if d, Of ?0 urse, be amended before or after coming into force. er section 47 which provides that: 

<i7. The procedures prescribed by section 
41, 42 or 43 do not apply to an amendment 
to the Constitution of Canada where there is 
another provision in the Constitution for 
making the amendment, but the procedures 
prescribed by section 41 or 42 sliall neverthe­
less be used to amend any provision for 
amending the Constitution. ir.cluding this 
section, and section 4 I may be used in 
making a general consolidation or revision of 
the Consti:ution. 

Part V provides for two alternate ways of approving 
constitutional amendments, by approval of the federal and 
Provincial legislatures (sections 41 and 43) or by approval 
of the people in a referendum (section 42). 

As noted above (section 37), this "final" formula 
set out in Part v, can come into force in one of three ways: 

(1) 
when both Houses of Parliament and the legisla­
tures or governments of all provinces agree, if 
Within two years of the coming into force of the Act; 

(2) 

(3) 

automatically two years after the Constitution 
Act, 1980 comes into force; or 

if the provinces agree upon an alternative to the 
provincial component of section 41, and that version 
or some alternative thereto is approved by the 
people in a referendum,then Part V amended accord­
ingly comes into force Within six months of the date 
of referendum (section 39). 
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PARl V 

PROCEDURE FOR A"E DI c; 
C"O TtTUTIO ! or ( /\ AD/\ 

41. (l) An amendmcm to the onstitutiun 5 
of Canada may be made by proclamation 
issued by the Governor General under the 
Great Seal of Canada where so authorized 
by 

(a) resolutions of the Senate and House of 10 
Commons; and 

(b) resolutions of the legislative assem­
blies of at least a majority of the provinces 
that includes 

(i) every province that at any time 15 
before the issue of the proclamation 
had. according to any previous general 
censu • a population of at least twenty­
five per cent of the population of 
Canada, 20 

(ii) at least two of the Atlantic prov­
inces that have. according 10 the then 
latest general census, combined popula­
tions of al least fifty per cent of the 
population of all the Atlantic provinces. 25 
and 

PRCX.l·D RE DI. \101>11 ICATION Of LA 
0 STITln 10 OU C.\ ADA 

41. (I) La onstilution du Canada pcul 
ctre modificc par proclamation du gouver­
ncur general sous le grand sccau du Canada. 
autorisCc: 

a) par des resolution~ du Senat c1 de I• I 0 
Chambre des communes; 

b) par de re.solutions des asscmblecs 
legislatives d'une majorite des provinces; 
ccllc majornc doit comprcndre: 

(i) chaquc province dont la population, 15 
avant la date de ccttc proclamation, 
rcpresentait, selon un reccnseincnt gene• 
ral antcrieur quelconquc, au moins 
vingt-cinq pour cent de la population du 
Canada. 20 
(ii) au moins deux des provinces de 
l'A tlantiquc don1 la population confon­
due reprcscnte, scion le rcccnscment 
general le plus recent a l'epoquc. au 
moins cinquante pour cent de la popula- 25 
tion de !'ensemble de ccs provinces. 

(iii) au moins dcux des province, de 
(iii) at least two of the Western prov- l'Ouest dont la population confondue 
inces that have, according to the then reprcsente. scion le reccnscment general 
latest general census. combined popula- le plus recent a l'cpoque, au moins cin- 30 
tions of at least fifty per cent of the 30 4uan1c pour cent de la population de 
population of all the We11ern provinces. l'ensemble de cc.s provinces 

Proddure 
normak de 
rnod1ric:.au0tt 

(2) In this section. (2) Lc.1 definitions 4ui suivent s'appliquent D<flo.uon, 
"Atlantic provinces" means the provinces of au pre.sent article . 

ova Scotia, 'ew Brunswick. Prince ,provinces de l'Atlanti4uc, Les provinces de 35•~•- d, 
Edward Island and cwfoundland: 35 la ouvelle-Ecosse, du ouvcau-Bruns- I Aibn,,que, 

"Western provinces" means the provinces of 
Manitoba, British Columbia, Saskatche­
wan and Alberta. 

wick. de l'lle-du-Prince-Edouard et de 
Terre- cuve. 

«provinces de l'Oucsh Les provinces du ,provinec:s <k 

Manitoba. de la Colombie-Britanniquc. de 40 r0u..,,. 
la Saskatchewan et de !'Alberta. 



CONFIDENTIAL 

Section 41 General Amending Formula 

In order to see the complete amending process, one_ 
should read section 41 together with section 43 which 
provides for amendments to provisions affecting one_ 
or more but not all of the provinces, section 48 which 
provides for amendment by Parliament for the executive 
government of Canada, the Senate and the House of 
Commons, and section 49 which provides that provincial 
legislatures may make amendments with respect to 
provincial constitutions. 

Section 41 is a modified version of the Victoria 
formula in that the consent required from the 
Atlantic provinces must be by at least two pro~inces 
comprising at least 50 per cent of the population 
of all Atlantic provinces. In the Victoria formula 
such a population requirement only pertained to the 
two Western provinces. 

The Victoria amending formula was acceptable to 
all governments in Victoria in 1971, although Quebec 
rejected the whole constitutional proposal because 
the provision relating to social services did not go 
far enough; in addition, Saskatchewan never officially 
accepted the whole Charter because its government 
changed at that time. 

Subclause (1) will require, at the present time, 
the consent of Ontario and Quebec. 

The percentage population of the provinces is as 
follows: 

Nfld. 2½% 
P.E. I. - !% 
N.S. 4% 
N.B. 4% 

Que. - 27% 
Ont. - 36% 

Man. 
Sask. -
Alta. 
B.C. 

4% 
4% 
8% 

11% 

It should be noted, however, that the formula re­
quires the ~onsent of "every province that at any time 
before the issue of the proclamation (i.e.: bringing 
any particular constitutional amendment into force) 
had a population of at least 25 per cent ... ". 
Thus, the consent of every province which at any 
time in its history had 25 per cent of the popula-
tion is required, even though at the time of the 
particular amendment it may have less than that 
number. Therefore, over the course 
of time the consent of several provinces could be 
required under this section. That would only occur 
if, as a result of population shifts, that province 
at some time or other had 25 per cent of the 
population of the country. 



CONFIDENTIAL 

The population of provinces by percentage of 
total population of the Atlantic and Western 
regions respectively are set out below. The 
figures are taken from the 1976 census. Those 
for the next census in June, 1981 are not 
expected to change the relative positions of the 
provinces. 

Atlantic Region 

Nova Scotia 
New Brunswick 
Newfmmdland 
P.E.I. 

Western Regions 

38% 
31% 
25.6% 

5.4% 

British Columbia 39% 
Alberta 29% 
Saskatchewan 16% 
Manitoba 16% 

The result of the 50 per cent regional population 
requirement means that in no case will the vote of 
P.E.I. count since any two other Atlantic provinces 
can carry an amendment and yet P.E.I., combined with 
any other Atlantic province, would not constitute 
a majority, 

In the Western region the regional population 
requirement means that an amendment can only be 
made when British Columbia and at least one of the 
other Western provinces agree. Otherwise, if B.C. 
does not agree, the three other Western provinces 
must agree. 

As noted above, the provincial component of the 
amending formula (section 41(1) (b) can be altered 
if eight provinces having at least 80 per cent 
of the population agree on an alternative proposal 
which is approved by referendum as provided for 
under section 38, 

Victoria Proposal 

Art. 49. Amendments to the Const1tut1on of Cana<.a rnlJv 
from time to time be made by proc.·lamauon issued by Th'e 
Governor General under the Great St!d1 of Canar!: v.·hen 
so authonzed by rcsoluuons t"I( the Senate and H(luse of 
Commons and of the Leg1slauve 1\i.scmbhes of at least a 
majority or the Provinces that includes 

(1) every Pro\·ince that ac any umC" before the i:-Su<= o( 
such proclamation had, an·ordmg tu any prc,·1ou$ .:,•n­
eral census. a populauon of 3t lC'ust twemyTfi,·e percent 
oC the population or Canada, 
(2) at le.:ist two or the .4.tlanur Provinces: 
(3) al least two or the Western Pr<winces that ha\·e. 
accord,ng to lhe 1h~n latest gen~ral census. comlunrd 
populations of at least fifty per cent of thf' population of 
all the Western Provinces. 
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CONFIDENTIAL 

~did the federal government propose the Victoria 
amending formula as the "final" formula? 

1, All provinces and the federal government 
explicitly agreed to its provisions in 1971. 

2, It provides for a regionally-weighted 
"national consensus" requiring the agreement 
of Parliament and the legislatures of at 
least six provinces representing over 80% of 
the Canadian population distributed among 
four regions. 

3, The Victoria formula (or variations of it) 
continues to have broad public support (the 
Pepin-Robarts Report, the Canadian Bar ASsocia­
tion Report, the Ontario Advisory Committee 
on Confederation Report, the Quebec Liberal 
Party "Livre Beige"). 

4. The Victoria formula strikes an appropriate 
balance between the need for flexibility and 
the need for stability. 

5, The provisions of the Alberta amending 
formula, discussed at the First Ministers' 
Conference in September, 1980, were not 
explicitly accepted by all provinces or by 
the federal government, The emerging 
consensus around the Alberta approach was 
contingent upon acceptance of a larger 
package of constitutional changes. There 
was some continued concern about the opting­
out provisions which might lead to a checker­
board effect over time, Furthermore, some 
questions remained unresolved, such as how 
to handle amendments where opting-out would 
not be appropriate (i.e., amendments respecting 
t.he Supreme Court and the Senate). If, however, 
eight provinces representing at least 80 
per cent of the population were to agree to 
a fully elaborated version of the Alberta 
formula, it could be put to the people in a 
referendum. If adopted, it would replace 
the Victoria formula. 



ArnaidlMfll 
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41. (I) An amendment to the Constitution 42. (I) La Constitution du Canada pcut 
or Canada may be made b) proclamation 40c:irc modiricc par proclamation du gouvcr· 
issued by the Governor General under the ncur ~cntral sous le grand sccau du Canada. 

\1c,d1rlQlllotl 
:u1toriiCC par 
,trCfcMtum 

Great Seal or Canada where ,o authori>cd 
by a referendum held throughout Canada 
under subsection (2) at which 

(a) a majority or persons voting thereat. 
.~ 5 
(b) a majority of persons voting thereat in 
each or the provinces, resolutions of the 
legislative assemblies of which would be 
sufricicnt, together with resolutions of the 
Senate and House or Commons, to author- I 0 
i,.c the issue or a proclamation under sub­
section 41 (I), 

have approved the making or the amend• 
ment. 

autorisCc par un rCfCrendum tcnu dans tout 
le p,1ys conformement au paragraphc (2) et 
lors duqucl la modification a ctc approuvce: 

a) d'unc part, a la majoritc des votants: 
b) d'autre part, a la majoritc des votants 5 
de chacune des provinces dont les resolu­
tions de leurs assemblecs legislatives surfi­
raicnt. avec lcs resolutions du Senat et de 
la Chambre des communes, a autoriscr la 
proclamation mentionnce au paragraphe I 0 
41(1). 



Section 42 

Section 42(1) -

CONFIDENTIAL 

Amendment by Referendum 

Provides for approval of amendment by 
referendum instead of by legislatures as 
required by section 41. 

It is being argued that this section allows 
the federal government to amend the constitution 
"over the heads of the provinces". It does; 
it allows going "over the heads of the 
province" to the people of the respective 
provinces. A better characterization of the 
section is to say that it allows constitutional 
issues to be removed from the hands of 

overnments and laced in the hands of the 
~ or decision. Governments too often 
~ vested interest in constitutional 
amendment which means that they make decisions 
based on what would lead to most power for that 
particular sovernment. This does not necessarily 
lead to the best solution for the country 
as a whole. It is this attitude on the part 
of governments which has led to the continued 
deadlock in federal-provincial constitutional 
negotiations for more than 50 years. It must 
be emphasized that a referendum under this 
section cannot be won on the basis of a national 
majority only. 

Two majorities are required in order to 
ensure acceptance of the proposed amendment 
in all regions: a majority of voters voting 
and a majority in each region. The purpose 
of the section is to place authority to consent 
to an arrendment directly in the hands of the 
people as an alternative to amendment by 
agreement by Parliament and the provincial 
legislatures. Thus, the required regional 
majorities parallel the consent required 
from provincial legislatures under section 41. 
on the basis of the present section 41, 
approval by referendum therefore would require: 

(a) a majority of voters voting thereat; 

(b) a majority of voters 
{i) in every province having or 

having had 25 per cent of the 
population (Ontario and Quebec); 

(ii) in at least two Atlantic prov­
inces having combined populations 
of at least 50 per cent of the 
region; 

(iii) in at least two western provinces 
having the combined population of 
at least 50 per cent of the region. 

If section 41 is amended as a result of an 
alternative proposal by the provincial or federal 
government under section 38, then the require­
rrent for regional approval in a referendum under 
this section would change accordingly. 

It may be asked why only a referendum author­
ized by Parliament and not by the provinces is 
provided under this section. The rationale 
is that only Parliament represents all of the 
people of Canada and, consequently, the ability 
to go to them by way of referendum should be 
vested in the national Parliament. 



/\ulhor11.1IK1r1 
of rc:rc-rcnd.um (2) A referendum referred lo in subsection 15 (2) L'ordre de tenuc d'un rHercndum 

(1) shall be held where directed by procla- ment,onne au paragraphe (I) est donnc par 
mat ion issued by the Governor General proclamation du gouverncur general sous le J 5 
under the Gre:11 Seal of Canada authoriicd grand sceau du Canada, autoris« par les 
by resolutions of the Senate and House of resolutions du Sena! et de la Chambrc des 
Common<. 20communcs. 

Avtotuahof'I de 
rfflrcndum 



Section 42(2) - Provides that a national referendum shall be 
held under section 42(1) when directed by 
proclamation issued by the Governor General 
when authorized by resolution of both Houses 
of Parliament. Parliament is empowered by 
section 46(1) to make rules respecting the 
holding of this referendum. 
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43. An amendmcn1 10 lhc Con,111u1ion of 43. Les d1Spos111ons de la Cons111uuo_n du .. .,.,., de 
Canada rn relation to an> prov"ion that CanadJ applicablcs a certaines provinces 20..,u,,,.. 
applies to one or more, but not all, provinces seulemen1 pcuvent ftrc modifices par procla- ,...,_ 
may be made by proclama1,on i ucd by lhe mation du gouverneur general sous le grand 
Governor General under the Great Seal of25,ccau du Canada, au1oriscc par des rcsolu-
Canada where <o :iu1horized by resolutions Irons du Senat. de la Chambre des commu-
of the Scna1e and House of Commons and of ncs et de l'assemblcc legislative de chaquc 25 
the legislative assembly of each province to province a laquelle la modification s'appli-1<hich the amendment applrcs. que. 



Section 43 

Section 43 

CONFIDENTIAL 

Amendments of Provisions Relating to Some 
but not all Provinces 

Provides that amendments to provisions of 
the Constitution that apply to one or more, 
but not all of the provinces, may be amended 
with the consent of the two Houses of Parlia­
ment_and the l~gislative assembly of each 
province to which the amendment applies. 

This is identical to the interim amending 
formula for the same cases set out in section 
34 of this Act and to Article 50 of the 
Victoria proposal. 

An. ~O. Amendments to the Constltuuon o! Canada in 
relation to any pro\'1s1on that applies to one or more. but 
not all, o( the Pro\ mces ma)· from ume to time be made 
by procfamauon 1:-$.Ut:d Uy the Go\'crnor General under 
the Great Seal of Canade v.•hen so authorized by resolu­
uons of the Senate and House Q! Commons and of the 
Lel{1slauve Assembly of eJ.Ch Province to which an 
e.mendment apphcs 

There is no referendum alternative for 
amendments under this section. It would not 
be appropriate to hold a national referendum 
on an issue pertaining to one or more but 
not all provinces. 

,., 



AltW'adtf!C'III\ 
••••1Sc-ftJi1c 
~-.hM 44. An amcndmcn1 10 lhc Const11u11on or JO 44. La Constnution du Canada peut ftre Mod::,',;:"',.. 

Canada may be made by proclama1ion under modificc par proclamation, dans Jc cadre du :"k .. , 
,ubsecuon 41 (I) or <cc1ion 43 wilhou1 a paragraphe 4 I (I) ou de l'ar1iclc 43, sans une 30 
rc,,oluuon or the cna1c au1hor121ng lhe i>Sue rc!soluuon du Scnat au1orisan1 la proclama-
or lhc proclama1ion ir, w11hin ninc1y da), lion. lorsquc. dans un dc!Jai de quatrc-vingt-
aficr lhe pa •8• b} the House or Common 3 dix Jours su1van1 l'adop11on par Ja Chambrc 
or a rcsolulion au1horizing i1s issue. 1he de,, communes d'une resolution a cct effct, le 

natc has no1 P•'>cd uch a resolu1ion and c!na1 n'a pas adop1c unc tellc resolution et 35 
ir. JI any time aficr lhc cxpirauon or !hose i. aprcs !'expiration de cc dclai, la Chambre 
n1ne1y days, the House or Commons again d._, communes adop1c de nouveau ta resolu-
pam-s the resolution, bu1 any period when 40110n. Dans la compu1ation du dc!lai ne sont 
Parliament is prorogued or di solved shall pas comp1c!s Jes Jours pendant Jesqucls le 
not be counted m compuung !hose ninety Parlcmcn1 es1 prorogc ou dissous. 40 da}s. 



Section 44 

Section 44 

CONFIDENTI/>.L 

Amendments Without Senate Approval 

Provides that where the Senate refuses to au­
thorize an amendment by passing a resolution, the 
House of Commons may override that lack of consent 
by re-passing the resolution. All such amend­
ments will require the approval of either a 
majority of provinces regionally distributed 
~s set out in section 41(1), or the provinces 
immediately concerned (section 43). rt is not 
thought appropriate that the Senate should 
be able to block a proposed amendment to which 
both the House of Commons and the relevant 
provincial legislative assemblies have agreed. 

The section has no application to amendments 
by national referendum under section 42. 

The section has no application to amendments 
which require Parliament's consent alone - those 
relating to the executive government of Canada, 
or the Senate, or House of Commons, under 
section 48. 

/>.n amendment to abolish the Senate, however, 
could be accomplished without Senate approval 
by virtue of this section since "the powers 
of the Senate" are by virtue of section 50 
amendable by the general amending formula 
(section 41) and are not among the items which 
require Parliament's consent alone. 

A similar provision was contained in the 
Victoria formula: 

Art. SI. An aml!ndment may be made by proclnmation 
under Article 49 or ~O ,,·1thout tt rc:;olut1on o( the Senate 
authori11ng the issue of the proel~mution 1f withm ninety 
days of the pa1,:sa~r of .i •~soluuon by the House of Com­
mons authori11n,! 1ti. •~sue the Scn~te hus not passed such 
a .-esolution und ut any ume c1 her thC" cxp1rat1on of the 
nmNy day.s thP !louse of Common~ .-gu,n passe:i. the resu­
luuon. hut trny period when Purlrnmc-n1 1!t 1norogucd (Jr 
d1uol\'ed shall n,,1 be countt>d 1n c:omputm~ the ninetv 
days. 
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45. (I) The procedures for amendment 45. (I) L'initiative des procedures de 
described in subsection 41 (I) and section 43 45 modification visees au paragraphc 41 (I) et a 
may be initiated either by the Senate or rarticlc 43 apparticnt au Stnat, a Ja Cham· 
House of Commons or by the legislative brc des communes ou a l'assemblec Jcgisla-
asscmbly of a province. tive d'unc province. 

(?) A resolution made for the purposes of 
this- Part may be revoked at any time bc~ore 
the issue of a proclamation authorized by 11. 

(2) La resolution adoptce dans le cadre de 
Ja prcsente partie peut etrc rcvoquce a tout 
moment avant ta date de la proclamation 
qu ·cue autorise. 

RCllti: 
appliiCabld au:1 
pto(idurcs de 
modification 

tdcm 



section 45 

CONFIDENT!~ 

Rules for Amendments by Parliament and t~ 
Provincial Legislatures 

section 4 5(1) - Provides that amendments under sections 41 and 
43 may be initiated by either the senate or the 
House of Commons, or by the legislative assembly 
of any province. Presllllllibly this will be done 
by resolution of the respective legislative 
assemblies. 

Section 45(2) - Provides that any resolution may be revoked 
any time before the amendment to which it 
relates becomes law. Similar provisions were 
part of the Victoria proposal. 

Art 52 The (01luw1ntt rules ~pply to th~ procedures fnr 
amendment dest•nhed m Arucle, 4~ 11nd ~O 

t 1l either of the:!>C proce-durts rna~· be 1mtinted by the 
Senate or 1hc House of Commons or the Legi~lauve 
A~sen,bly uf a Pr<wmce. 
(2) a ruolution mnd.- for the purpnscs of this Part ma)' 
be r~\•okcd at ~ny umc before the 1~1\ue or a procluma-
uon 1tuthon1.cd by 1t 



R1.1h1 toWOl.e 

46. (I) ubjcct to ubsccuon (2). Parlia­
ment may make laws respecting the rules 
applicable 10 the holding or a referendum 
under section 42. 

-46. (I) Le Parlcment pcul. sous rCScrvc du 5 :.!':rir,:::110ff 
5 paragraphc (2). lcgircrer pour reglementcr la ••'"' 

1cnuc du rHcrcndum visc :l l'aniclc 42. 

(2) Every citizen or Canada has. without (2) Tout ci1oyen canadicn a le droit de 
unreasonable distinction or limitation. the vote lors du referendum vise a !'article 42; cc 
right to vote in a referendum held under I Odroit nc pcul. san motif valablc. faire l"objel I 0 
section 42. d'aucunc di'i:tinction ou restriction. 

Drat de~ 
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Section 46 

Section 46(1) _ 

Section 46(2) -

CONFIDENTIAL 

Rules for Referendum 

Provides.that Parliament may make rules 
for holding the referendum described in 
section 42. 

Parliament's authority in this regard will 
be subject to section 46(2) which provides 
that all citizens may vote subject to 
reasonable distinction or limitation. 

Parliament's authority in this regard 
would be limited by the new constitutionally­
entrenched Charter of Rights, set out in 
Part I of the Constitutional Act, 1980, and 
its requirements for freedom of expression, 
opinion and the media. 

It is reasonable to assume that provisions 
similar to those set out in the Referendum 
Bill, which died on the order paper in May, 
1979, would be enacted. 

Guarantees that all citizens of Canada 
without unreasonable distinction have the 
right to vote in a referendum. However, 
reasonable distinctions or limitations 
would be permitted (e.g., minors would not 
be able to vote). This parallels the 
provisions in section 3 of the Charter of 
Rights respecting voting in provincial 
and federal elections. 
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47. The procedures prescribed by scc1ion 47. Le, anicles 41, 42 ou 43 ne s'appli- Re,uo<uond• 
41, 42 or 43 do not apply to an amendment qucn1 pa, aux cas de modirication constitu- ~~la 
to 1he Constitulion of Canada where there is 1ionnelle pour lcsquels une procedure diffe- _.,,.,, 
another provision in the Constitution for 15 ren1c es1 prcvuc par unc au1rc disposition de 15 
making !he amendmcn1, but lhe procedures la Cons1i1u1ion du Canada. La procedure 
prescribed by scc1ion 41 or 42 shall nevcnhc- viscc aux ariiclcs 41 ou 42 s'imposc toutefois 
lcs be used 10 amend any provision for pour modiricr les disposilions relatives a la 
amending the Constitution, including 1his modirication de la Cons1i1ution, y compris le 
sec1ion, and section 41 may be used in 20prcsen1 article; la procedure visee a !'article 20 
making a general consolida1ion or revision or 41 pcu1 cgalcmcnt scrvir a toute codirication 
the Consti1ution. ou revision gcncrales de la Constitution. 



I r Section 47 

Section 47 

CONFIDENTIAL 

Clarification re, Use of Amending Formula 

Provides that the general amending formula 
(section 41 or 42) and the procedure for 
amendments respecting one or more but not all 
provinces (section 43) may not be used where 
there is another provision in the Constitu­
tion for making amendments. For example, 
section 48 provides that Parliament may 
amend provisions relating to the executive 
government of Canada, or the senate or 
House of Commons. section 49 provides that 
provincial legislatures may amend provincial 

Constitutions. 

However, the section makes it clear that 
the general amending formula (section 41 or 
42) must be used to alter any provision 
respecting the procedures for constitutional 
amendments, including this section, and 
that section 41 may be used to make a ~ene 7al 
consolidation or revision of the constitution. 



A___, 48. SubJCCI to sccuon 50. Parliament may 48. Sou, rcscn·c de l'art1clc 50, le Parle- Mod~r,..,_ 
.,,.,,,._, exclusively make laws amending the Consti- rncnt a competence c.clusivc pour modifier ~••-•• 

tution of Canada in relation to the executive 25 Jo. dispos,11on, de Ja Constitution du Canada 25 
government of anada or the enatc or rclat,vcs au pouvoir exccutif federal. au 
House of Commons. Scnat et a la Chambre des communes. 



l Section 48 

\ 

CONFIDENTIAL 

Arnendments by Parliament 

The section provides that Parliament itself 
may make amendments to provisions concerning 
th e executive government of Canada, or the 
Senate or the House of Commons. 

';11is_section must be read together with 
ection 50 which exempts certain matters 

from that amending power: 

the office of the Queen; 
the office of the Governor General: 

the powers of the Senate; 
the number of members by which a 
province is entitled to be repre­
sented in the Senate, and ~~e 
residence qualifications of Senators; 

the right of a province to a number 
of members in the House of Commons, 
not less than the number of Senators 
representing the province; 
the principles of proportional repre­
sentation of the provinces in the House 
of Commons prescribed by the Constitu­
tion of Canada. 

This section replaces section 91(1) of the 
British North America Act which was added 
to that Act by an amendment of the United 
Kingdom Parliament in 1949. It provides: 

, 1' the exclusive 
Legislative Authority of the Parliament of Canada extends 
to all Matters coming within the Classes of Subjects next 
herein-after enumerated; that is to aay ,-

1. The amendmeM from time to time of the Constitu­
tion of Canada, except as regards matters coming within 
the classes of subjects by this Act assigned exclusively 
to the Legislatures of the provinces, or as rege.rds rights 
or privileges by this or any other Constitutional Act 
granted or secured to the Legislature or the Government 
of a province, or to any class of persons with respect to 
schools or as regards the use of the English or the 
French language or as regards the requirements that 
there shall be a ae915ion of the Parliament of Canada at 
least once each year, and that no House of Commons 
shall continue for more than five years from the day 
of the return of the Writs for choosing the House: 
provided, however, that a House of Commons may in 
time of re&! or apprehended war, invasion or insurrec­
tion be continued by the Pe.rliament of Canada if such 
continue.lion is not opposed by the votes of more than 
one-third of the members of guch House." 

The requirement that there be one session 
of parliament each year, and tha~ no House of 
c ns continue for more than five years 
a~::"~overned by provisions of the Charter of 
Rights (sections 4 and 5), and_would not 
fall under Parliament's authority purs~ant to 
this section. The replacement of section 91(1) 
is similar to the provisi~ns o! the Fulton­
Favreau formula and the Victoria formula. As 
a practical matter, it probably does not narrow 
Parliament's power much more than the Supreme 
court did in the senate reference. 

section 91(1) is repealed by section 51. 



Affieftdmel'lb 
byPfoY,naal 
q;.ua,u,c:s 49. object lo section 50. the legislature 4Y. ::.ous rc.<ervc de l arucle SO. la lcg1s a- ;,.,,., 

• • • l Mod1fte111ion of each province may exclusively make laws lure de chuque province a competence exclu- ,..,,,.,~,., 
amending the constitution of <he province. JOsivc pour modifier la constitution de celle-ci. 30 pro,,,neo,, .. 



Section 49 

\ 

\ 

Amendments by Provincial Legislatures 

The section empowers provincial legislatures 
to amend their own Constitutions. This 
a~thority is subject to section 50 which pro­
vides that the office of Lieutenant Governor 
can only be amended by the general amending 
formula of section 41 or 42. 

This replaces section 92(1) of the B.N.A. Act 
which also excepted the office of the Lieuten­
ant Governor from the amending power of the 
province. 

92. In each Province the Legislature may exclusively 
make Laws in relation to Matters col!ling within the Classes 
of Subject next herein-after enumerated; that is to aay,-

1 . The Amendment from Time to Time, notwith­
ata.nding anything in this Act, of the Constitution 
of the Province, except u regards the Office of 
Lieutenant Governor. 

Section 92(1) is repealed by section 51. 

This section 49 is like the Fulton-Favreau 
and the Victoria formulas. 
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SO. An amendment to the Const1tut1on or 50. Toutc modification de la Constitution 
Canada in relation to the following matter, du anada portan1 sur les questions suiva~-
may be made only in accordance with a 1c, sc rail scion Ja procCdurc visCC. aux arll· 
procedure prescribed by section 41 or 42: clc, 41 ou 42; 

(o) the office of the Queen, the Governor 35 a) Jes fonction. de la Reine, celles du gou• 35 
General and the Licutcnan1 Governor or a vcrncur gCn~ral cl <.:ellcs des lieutenants-province: 
(b) the Canadian Chart,, of Righrs am/ 
Fret'doms: 

(c) the commitment rclahng 10 equali,a- 40 
tion and regional disparities set out in 
sccuon 31; 
(cl) the powers of the Senate; 
(t) the number of members by which a 
province is entitled 10 be represented in the 45 

cnatc and the residence qualifications of 
Senators; 

(/) the right of a province to a number of 
members in the House of Commons not 
less than the number of Senators repre• 5 
senting the province; and 

(g) the principles of proportionate 
representation of the provinces in the 
House of Commons prescribed by the 
Constitution of Canada. I 0 

gouvcrncurs: 
b) la Chart, eonad/ennt des droill tl 
libtrtls; 

c) lcs engagements cnonccs, en matierc de 40 
pcrcquation Cl d'incgalitcs rcgionales, a 
!'article 31; 
d) les pouvoirs du Sonat; 
•l le nombre de scnatcurs reprcscntant 
chaque province au Sfoat cl les conditions 45 
de residence qu'ils doivent remplir; 

/) le droit d'une province d'avoir a la 
Chambre des communes un nombre de 
deputes au moins egal a celui de ses 
scnatcurs; 

g) les principcs de la representation pro- 5 
portionnellc des provinces a la Chambre 
des communes prcvus par la Constitution 
du Canada. 

c-, ... , .. t 51. Class I of section 91 and class I of 51. u rubrique I de !'article 91 et la Mod,r~,..., 
•meod .... u section 92 of the Constitution Act, 1867 rubrique I de !'article 92 de la Loi ronstitu• 10"""''.,,.., 

(formerly named the British North America tionnelft de /867 (antcrieurement d~ignce 
Act. 1867), the British North Amtrica (No. sous le titre: Actt de l'Amirique du Nord 
1) Act. 1949. referred 10 in item 21 ofl5Briranniqu,. 1867),l'Acre de l'Amlrique du 
Schedule I to this Act and Parts Ill and IV Nord Britannique (n" 1/. 1949. mentionnc au 
of this Act are repealed. n• 21 de !'annexe I de la present• loi, et les 15 

parties Ill et IV de la prcsente loi son1 
abrogcs. 



Section 50 

Section 51 

CONFIDENTIAL 

Matters Requiring Amendment by General Formula 

This section removes a number of matters from 
the_power of Parliament and of the provincial 
legislatures to amend their respective Con­
stitutions, including the office of the Queen, 
the Governor General and the Lieutenant 
Governor of a province. In addition, it makes 
it clear that the new constitutional pro­
visions added by this Act (The Canadian Charter 
of Rights and Freedoms, and the commitments 
relating to equalization and regional dispari­
ties) are amendable only by the general 
amending formula prescribed by section 41 or 
42. Amendment of the amending procedures 
added by this Act is also governed by the 
general formula. Section 47 so provides. 

Consequential Amendments 

Provides for the repeal of sections 91(1) 
and 92(1) of the B.N.A. Act, and Parts III 
(Constitutional Conferences of First Ministers) 
and IV (Interim Amending Procedure and Rules 
for its Replacement) upon the coming into 
force of Part V. 





PART Vf 

GENERAL 

52. (I) The Conslilution of Canada 
includes 

(a) lhc Canada Act; 

(b) lhc Acts and orders referred 10 1n 
Schedule I; and 

(c) any amendment lo any Ac1 or order 
referred lo in paragraph (a) or (b). 

PARTIE VI 

DISPoSfTIO S G~N~RALES 

52. (I) La Con.iitution du Canada com­
prendc 

20 a) la Loi sur le Canada; 20 
b) lcs lextcs lcgi la1if5 et lcs dccrcts figu• 
rant a !'annexe I; 

c) lcs modifications aux tcxtcs lcgislatifs 
cl aux dccrcts mentionnes aux alincas a) 
OU b). 25 

(2) Amendments to the Cons1itu1ion of25 (2) La Conslilution du Canada nc pcu1 
Canada shall be made only in accordance ctrc modificc quc conformcment aux pou-
with 1he au1bority con1a1ned in the Constilu- voirs confcres par clle. 1ion of Canada. 



( 

section 52 

I 

I 
Section 52(2) -

PART VI GENERAL 

Definition of Term "Constitution of Canada" 

This section defines the major parts of the 
Constitution of Canada. 

The definition is not exhaustive; it "includes" 
the documents specifically listed. The con­
stitution of Canada is found in other documents 
as well as those listed, such as the letters 
patent appointing the Governor General, 
the instructions to Lieutenant Governors, 
provincial statutes relating to the constitu­
tion of the province, federal statutes 
such as the Succession to the Throne Act. 
To try to enumerate all such documents would 
be too time-consuming. There would be a 
danger of leaving some out. 

This subsection expresses the general rule 
that amendments to the constitution may only 
be made as provided in the Constitution. This 
is a critical element of patriation establish­
ing an exclusive Canadian procedure for amend-

ment. 



53. (I) The enactments referred to in 53. (I) Les 1cx1cs lcgislatifs enumeres a l_a ~z~~°:l,~~ 
Column I of Schedule I arc hereby repealed. 30colonne I de l"anneAc I sont abroges ou modi- 30 
or amended to the extent indicated in fics dans la mesure indiquee a la colonne II. 
Column II thereof, and, unless repealed, Saur abrogation, ils restcnt en vigueur en 
shall continue as law in Canada under the tant quc lois du Canada sous les titres men-
names set out in Column II[ thereof. 1ionnes d la colonne Ill. 



""" ,11rra Section 53 

Section 53(1) -

CONFIDENTIAL 

Repeals and New Names 

Amends portions of the constitutional 
documents set out in the Schedule as indicated 
therein. Most of the re~als are for the 

ur ose of chan in the htles of the British 
Nor Amer ea Act, 867- 9 to the Constitu­
tion Act, 1867-1975. In addition, some of 
the long and cumbersome titles of statutes 
other than the B.N.A. Acts have been changed 
to a more modern version. For example, the 
long title of the Manitoba Act: 

"An Act to amend and continue 
the Act 32-33 Victoria chapter 3; 
and to establish and provide for 
the Government of the Province 
of Manitoba, 1870, 33 Viet., c. 3 
(Can.)." 

is changed to "Manitoba Act, 1870" (item 2 
of the Schedule). 

In addition to the changes of title, some 
consequential changes are made: 

Section 20 of the British North America 
Act, 1867 which provides for one session 
of Parliament every year is repealed 
(item 1 of the Schedule), It is now re­
placed by section 5 of the Constitution 
Act, 1980. 

Section 20 of the Manitoba Act (item 2 
of the schedule) is repealed because it 
also is replaced by section 5 of the 
Constitution Act, 1980. 

The British North America Act (No. 2), 
1949 (item 21 of the Schedule) is repealed 
on the coming into force of Part V of the 
Constitution Act. The 1949 Act added 
section 91(1) to the B.N.A. Act, 1867 
giving the Parliament of Canada authority 
to amend certain provisions of the 
Constitution. When Part V comes into 
force, section 91(1) will be replaced by 
sections 48 and 50 of that Part. 

In addition, some statutes which are obviously 
spent are repealed: 

Canadians eaker (A ointment of De ut) 
Act, item 10 o e Sc edu e va idat-
ing federal legislation providing for the 
appointment of a deputy speaker in the 
Senate; it is now spent. 

British North America Act, 1943 (item 18 
of the Schedule) provided for the postpone­
ment of redistribution of the seats in 
the House of Commons until after the war. 

,-..> 



Con$tqliC:lllial 
amcndmc.11~ 

(2) Every enactment. except the Canada 35 (2) Toute loi, sauf la lei sur le Canada. 35 Mo,unco,;.,,,, 
Act, that refers to an enactment referred to qui fail mention d'une loi ligurant a l'annexe ""'""""' 
in Schedule I by the name in Column I I par le titre indique a la colonne I est 
thereof is hereby amended by substituting modiliee par substilution a cc titre du titre 
for that name the corresponding name in correspondant mcntionne a la colonne Ill; 
Column Ill thereof, and any British North40tout Acte de l'Amerique du Nord Britanni- 40 
America Act not referred to in Schedule I que non mentionne a !'annexe I peut etre cite 
may be cited as the Constitution Act fol- sous le titre de ll.>i constitutionnelle suivi de 

lowed by Lhe year and number, if any, of its 
enactment. 

!'indication de l'annee de son adoption cl 
eventuellement de son numcro. 



IO 

Section 53J.1.) -

CONFIDENTIAL 

British North America Act, 1946 (item 19 
of the Schedule) altered the provisions 
for readjustment of representation in the 
House of Commons. It has been superseded 
by federal legislation enacted pursuant 
to the authority given to Parliament by 
the 1949 amendment. 

British North America Act, 1951 (item 22) 
which originally gave Parliament concurrent 
jurisdiction with the provinces to make 
laws in relation to old age pensions was 
made obsolete by the changes to that 
jurisdiction made by the British North 
America Act, 1964. 

British North America Act, 1952 (item 23) 
which provided a scheme for the readjustment 
of representation in the House of commons 
is now superseded by federal legislation 
of 1974. 

The most significant repeal is that of sections 
4 and 7(1) of the Statute of Westminster (item 
16) to clarify and symbolise the termination of 
the authority of the U.K. Parliament over the 
Canadian constitution. An editorial amendment 
is also made to the Statute of Westminster to 
delete the phrase "and Newfoundland" from 
sections land 10(3) of the Statute (item 16) 
which was enacted when Newfoundland was still 
a separate Dominion. 

This section serves a technical purpose. It 
provides that where any of the renamed statutes 
listed in the Schedule are referred to in other 
statutes (federal or provincial) by their old 
names, that reference will be repealed and the 
new name substituted therefor. 

The section also provides that any British 
North America Act not referred to in the 
Schedule, for example, those which have been 
repealed, may be referred to by the new name, 
the Constitution Act. This is simply to avoid 
confusion by making the new title generally 
applicable. 
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54. A French version of the porti011s of the 54. Le ministre de la Justice du Canada 
Constitution of Canada referred to in est charge de rcdiger, dans lcs meilleurs 
Schedule I shall be prepared by the Minister 5 dela,s, la version fran~ise des parties de la 
of Justice of Canada as expeditiously as pas- Constitution du Canada qui figurent a l'an-
ible and, when any portion thereof sufficient nexe I; toute partie surfisamment importante 

to warrant action being taken has been so est, des qu'elle est prcte, deposec pour adop­
preparcd. it shall be put forward for enact- tion par proclamation du gouverneur general 
ment by proclamati011 issued by the Gover- IOsous le grand sceau du Canada, conforme- 10 
nor General under the Great Seal of Canada ment a la procedure applicable A l'epoque a 
pursuant to the procedure then applicable to la modification des dispositions constitution-
an amendment of the same provisions of the nellcs qu'ellc contient. 
Constitution of Canada. 



CONFIDENTIAL 

Sections 54, 55 and 56 French Version of the constitution 
of Canada 

section 54 Requires.ti:ie Minister of Justice to prepare 
as expeditiously as possible a French version 
of the constitutional documents listed in 
the Schedule. Section 55 provides that when 
these are enacted the French and English 
versions will be equally authoritative. 

Consul tat ion with the provinces is not 
expressly required by the section, but it 
will be necessary since the French version 
can only be brought into force by "the 
procedure then applicable to an amendment 
of the same provisions of the Constitution of 
Canada". That is, if the provision is one 
that requires use of the general amending 
formula then it will require the consent of 
Parliament and all provincial governments 
or legislatures in the interim period 
(section 33), or the consent of Parliament 
and those provinces indicated by section 
41 ("final" formula). If the provision is 
one which relates to one or more but not 
all the provinces, then it will require the 
consent of Parliament and the provincial 
legislatures or governments concerned 
(interim formula - section 34; "final" 
formula - section 43). 

While there are translations of the various 
U.K. amendments available, including the 
British North America Act, 1867, and these 
appear in the appendices to the consolidated 
federal statutes, they are not official 
French versions because the statutes were 
enacted only in English. The only parts of 
the Constitution for which there are at 
present official French versions are those 
which have been enacted by the Canadian 
Parliament, such as the Manitoba Act, the 
Saskatchewan Act, and the Alberta Act, 
as well as certain amendments to the Con­
stitution of the Province of Quebec (and 
perhaps to some extent, some of those 
of Manitoba - which will be extended as 
that province translates its statutes 
to comply with the recent Supreme Court 
decision). 



• • l • des VCfSNI!" , 55. Where any portion of the Const11u1ion l S 55. Les versions fran91isc et ang a,sc 
15 

,,."'°,..' 
of Canada hu been or is enacted in English parties de la Constitution du Canada adop- • ., .. ,.. 
and French or where a French version of any ices dans ces dcu, langucs ont cgalcment 
portion of the Constitution os enacted pursu- force de loi. En outre, ont cgalemcnt force de 
ant to section 54, the Engl,sh and French loi, des !'adoption, dans le cadre de _l'arucle 
versions of that ~rt,_on of the Constitution 2054, dune part1c de la version fra~~1sc de. la 

0 are equally authoritative. Cons1i1u11on, ccttc pan,c et la version angla1sc 2 
corrcspondantc. 

e.,....,.. 56. The English and French versions of 
r,_. • .,_ this Act arc equally authoritative. 

56, Les versions fran~isc et anglaisc de la 
prcscntc loi ont cgalcmcnt force de loi. 

v.­
frup«el ....... 



Section 55 

Section 56 

CONFIDENTIAL 

Provides that: (1) where there already exi st 
statutes enacted in both French and English, 
the two versions are equally authoritative; 
(2) when new amendments are enacted, both 
language versions will be equally authorita­
tive; and (3) that when a French version 
is enacted pursuant to section 54, it will 
be equally authoritative with the English. 

Provides that the French and English version 
of this Act, the Constitution Act, 1980, are 
equally authoritative. 



C1talJOl'I• 

En1t6e en 57. Subject to Seetion S8, this Act shall 57. Sous reserve de !'article SS, la present• 25 ,;, ... , come into force on a day to be fixed by 25 loi cntre en vigucur au jour fixe par procla-
proclamation issued by the Governor Gener- mation du gouverncur general sous le gra nd 
al under the Great Seal of Canada. sceau du Canada. 

58, Part V shall come into force u pro­
vided in Pan IV. 58. La partic V entrc en vigueur dans Jes 

conditions pre•ues a la partic IV. 
E.acc.pdon i 
l'lpnl dot 
..- ... de 
modiriicailoa 

59. This Schedule may be cited as the 30 59. Titre de la presentc annexe: Loi cons_-JOTI•.., 
Constitution Act. 1980 and the Constitution titutionnelle de 1980; titre commun des lo,s 
Acts. 1867 to 1975 (No. 2) and this Act may constitutionnelles de 1867 a 1975 (n• 2) et de 
be cited together as the Constitution Acts, la prcscntc loi: Lois constitutionnelles de 
1867 10 /980. /867 il /980. 
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Section 57 

Section 58 

Section 59 

coNFIDENTI~ 

Coming into Force of Constitution Act 

Provides that the Constitution Act, 1980 
will come into force when proclaimed in 
force by the Governor General. 

Coming into Force of Part V 

Refers to the special procedures for 
bringing the "final" amending formula in 
Part v into force set out in section 37. 

Citation 

The section refers to "this Schedule" 
instead of "this Act" because the constitu­
tion Act, 1980 is Schedule B to the Canada 
Act. 
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CONFIDENTIAL 

LIST OF UNITED KINGDOM AMENDMENTs TO THE 
CANADIAN coNstltu'I ION 

(1) 7:hc Ruprrt'3 T.,11111I Acl l~fifl a11!11ori7.r,I llic arrpplanrr.- hy 
<-ana,ln nf tl1c ric:hl~ ,,( lhc ll1ul~o11',-; Ray Comp:111y ovrr 
l~_111wrt.'s Land nnd IIH' ,orth.\\'1•:••:tc•ru T<•rrilory. It. al~o pro­
' 1•lrd f hal., on Add,·c·,- frt1111 I lir Jlom•~•.q of Parliamrnt of 
Cnn:ula, llw ~·l'own roul,1 ,lrdarr 1111,..; t.A-•rrilory part of Cnn:uht 
:rnd Ou.· Parli:unt"'nl. of 1 ':mnda could make.· Jaw~ for it, peace, 
nnlcr :uul ~ood J:n,·c.·rn1111·11L 

(2) '/'/,c lfriti.,lt /\'nrt/1 ,l111rl'ir11 .-trl nf /R7/ ralili.-,1 the ~lanilohn 
Ad. p:t...:!--(•d hy lhr 1':uli:1111r11t of C:rn:ula in I 70, rrrali11~ Lhc 
provinct• o( ~f:\niloha ancl ~ivini;: iL n pro,·inrial ro11stilulion 
1',.im,br to lhnsc: of t.la~ olht•r pro\'inc,•N. 'l'hc Briti~h North 
A111r•ri1•a Arlof I 71 also t·1111•0\\'("rt•11 llu- l':1dimnrnt or Cnn:'ld:\ 
to t..•:-tal,Ji-..J, m•w 111·0,·im·,·s out of any ( 'nn:t,li:111 territory n<"t. 
llu II inrlurlrd in n p10,·i11rc; to nll1·r lhc lxn1n,bn1\i 0£ :my 
pnn·int·<' (\\ ith the rons:<'nL n£ it.-.; lq.d,lnlurl'), and lo providc­
£nr tl11• a1!111i11i:--lral11111, 1w:u·c•, ,ml,·r a1ul ~00tl ~nvcrnmrnL of 
:rny lc:rri101·y 110L inchult"d in :'\ prU\·inrc. 

(3) 7'/,c l'nrlia111r11t of Gonad,, Art nf 1S7f, am,•111lr<I ,e,·t ion 18 of 
the llriti,h Nurlh Am<!rirn Art., 181i7, whid, scL forth the 
pri,·il1·~t•~, immuniliC8 nnrl JKlwcrs of <'nch of the llousc.s of 
P:11 lia111rnt.. 

(4) 1'1,r /;riti.,h Nnrtlt Amrrim :kl of ISSG ;111U10ri1.r<I I.he l'nrlia• 
nwuL uf ( ·:rn:ul:1 lo pro\'iclc (or the rrpn•:-r·11L-..lion in the Senn.le 
and ll1<· Jlou,e ol Co111111ons of any territories not inclu<le,I in 
:my 1u-o,·incc. 

(5) 1'/tr 8tn/11tr. l,mo J/r1·i•in11 Art, J,~.?S rl'(wnlr,I some obsolete 
pru\'i,ions of Liu, llriti,lr Norllr A111~rira Act of 18&7. 

(G) 7'/,r ('n11ndi1111 .~,.rnkrr ( A1•1•n111l111c11t nf /)rp11tu) Act, /S!JJ 
r1111fin11r,I an ArL uf tlw 1':1rli:111u'nL ol Cnnn,ln "'hich provided 
for Uu• appoinlnll'nt of n lkpuly-Sp,·akcr for Lhe Senate. 

(7) 7'/ic 1/ritish Nort/1 America Act, /!)()7 cst,nulishc<l n new scnle 
of financial s11l,~idies to the pro,·inccs in lieu of those set forth 
in srction J 18 or the llrilish North Amcricn Act ol 18&7. Whil~ 
noL rxpn.">Sly repenting the originnl section, it mndc il.s pro­

visions obsolel<'. 

(8) The llriti.,h North Amairri Acl, J.?/5 re-defined the Sena­
torial Divisions of Cnnn<ln to t.nke into account the provinces 
of Mnnitoba, British Coh1111bi:i, nsknlr.hrw:111 :mcl Alberln. 
Although this statutc di,I not exprrssly n111end the text of the 
original section 22, it <li<l alter il.s clTeet. 

(0) 

(10) 

(JI) 

The /lriti.,lt North A111c,,,·11 Ac/, J!IJG provided for thr extension 
ol the life of tlrr rurr• ut 1'11rli11111ent ol Cnnndn beyond the 
normal period ol fi"c y1·an1. 

I 

The S/11/11/r /,nw Rc1•i.<1011 Act, 1927 repented n1l<lition,d spent 
or 0:,'-,(,l1•li• prn,·is:iom, in the llnilt·tl J\lu(!tlom f\tntuCrliliJ includ-­
ing t\\n provisions of U,r llrili,h Nnrth America Act•. 

The 1/ritish Nn,.th Awt·rira Ar/, J.?,'JO confirruril tlu, nnlurnl 
l'l'!-OllnTs aµrrt•n1t•nls bet.wren tlu- (:ov('tnt111•nL _of C'nn:ulr~ nml 
the (1n\'cr11111cnls ol lllnnitohn, British Colu111lnn, /\lll<'rl:1 :""I 
sa~kafrltcwrlll, ~ivi11~ llw 111,.trccmc·nL~ tl1r force or law noLwllh­
>l:tll,linc :111~•!11ini: in !Irr llrili•h 1'/urlh Amcri•·a Ads. 

2 
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(12) 'l'/1<• St_a'.ulc af ll'P,lmi>1•lrr, I.?:// while 1101, ,lir<·rlly n111c11,li"~ 
t~u" l\nli:-:h North Am<•ri1•t\ ArL .. , clirl nllc-r ,-:uine or thrir provi­
).:IOII:-:, Thus, lh,.. P:uli:11111,•111. of Cana1la wa~ J!in•n Llir, power 
lo 1nakc law~ hn,·it11!; P:\lr:11nritorint Prfrrl. J\ll-o, Pnrlinmrnl, 
nnd_ lh,· provi11C"ial h·:.::i~l:d1uf'4-l ,n•rr ~iH•n the nulhnrily, within 
IIH'1r l'~\H•rs 1111,lt•r 1hr l\l'il i>-h Norlh AnH"ricn Ad~, Lo rt•pral 
:my Un11A-,I Kini:don, slalnlc lhat. formed part. of U,c low of 
?:111.,dn. This null,ority, l1nwcver, cxprc.ssly cxclutlr,I Lhc lliiL-
1sh North Aincrirn Act. ils.•lf. 

( 1:l) The lfriti.,I& Nori/, ,lmuirn ,frt, J.?J,O ~a\'c Lhc l'nrli:u11rnt. of 
Cnn:ufa the cschisivc jmi*licl ion lo make lnws in rclnt.ion t.o 
Unemployment. Jnsurnnre. 

(J.I) Thr /1,,i/i,/, ,Yor//1 A,nrrirn Act, /DIS prodded for Lho post.­
pon,•m,•nl, of rcdi•Lribution of Uw ,rats in U,c llou,c of Co111-
111ons until Lho first. scR.~ion of l'l\rlinmcnL nit.er tl,c cessation 
nf hoslilil.irs. 

( If,) 'l'lu /l,·ifi.,/1 Nnr/lt Amcrir11 ,Id, l!J~I/ n·pl:ir,•d sccLinn 51 of the 
l\r1:h,h N,,1·th AHwrira A•·L1 IHH7, aml alh-ri•,1 tlu."!: pro\'i:--ions for 
I Ill' r1·a1lj11:,,.f m1•11t uf n·1u-.-~1·ul al iou in I hr l 1011:-:c or ( '11111111oni:i. 

(lti) '/'/,,• /lriti.,1, Nor//r A1111rim ,Id, J.?J,!1 ronfirn1c<l Lhc Terms o( 
Union htLwcrn C:mn,la nnrl Ncwfoundlantl. 

(17) The llritish Nor//, America Act (No. f!), J!J4D gn,·" Lhe l'nrli11-
nll'nL of (':nrn,ln aut.horiLy t.o amend Lhc <.:onstituLinn of Cnnndn 
with rntnin exceptions. 

(18) The 811111.ic l,nw llrvi,ion Art, 1950 repealed nn obsolete scc­
ti<111 of the llrilish North Amcricn Act., I G7. 

(JO) 7'/rc llriti,;1, North America Act, 1/lfi/ gnvc Lhc l'nrlinmenL o( 
Cnnnd~ coacurrcnL j11risrliction wiLh the provinces t.o mnke 
lnws in rebtion Lo Old Age Pensions. 

(20) ?'he /?ritish North America Act, /,?(JO 1unen<lc1i Reel.ion 00 and 
nli.<'rrd the tenure or office of su1,erior court jud~cs. 

(21) The llriti,;h North Amcricn A,·r, 1961, nmendcd the nuthorit.y 
conferred upon Lhc l'n.rlinmenL ,,r Cnnndn by the 13ritish North 
America Act, 1051, in relnt.ion lo henefit.s supplement.:iry t.o Old 
Age Pensions. 

(22) Amcndmc11t 1,y Order fo Cound 
Sect.ion 146 of Lhc Ilritish North America Act., 1807 provided 

for Lhc ndmis.<ion of other l\rilish North Americ•n l<:rritories 
by Ortlrr in Counril nnrl slipulatr,I thnl the provisions of nny 
such Onlcr in Onmcil woultl l111ve the same effect ns i[ enac!.cd 
hy I hr l'a·rliamcnL of the Uni led J{ini;rlom. Under thi~ section, 
ltuprrL's !.am! 111111 the North-\Vcst.crn Territory were. admitted 
hy Order in Council on Juno 23rd, 1870; llritish Columbin by 
Orrlcr in Council on J\[ay lGU,, 1871; Prince Bdwnr,J lslnnd hy 
Order in Council on June 20th, • 1873. Ilccnusc nil of t.hese 
Orders in Council container! provisions of a consLitut.ional 
ehnracter-ndnpting lhc 11rovisions of the British North 
Amcricn Art t.o the new provinces, but with some modificnt.ions 
in rnch cnsc-they may therefore be regarded as constitutional 
amendments. 
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CONFIDENTIAL 

TABB 

STATUTE OF WESTMINSTER 

No. 26 

THE STATUTE OF WESTMINSTER. 1931 

22 George V, c. 4 (U .K.) 

An Acl to give dferl 10 cerlain resolutions 
pused by Imperial Conferences held in 
the yean 19'l6 and 1930 

(I Ith December, 1931] 

Whereas the delegales of Hia Maje11 v'• 
Governments in the Uni1ed Kingdom the 
Dominion of Canada, the Commonweai'1h of 
AUlltralia, the Dominion of New Zealand the 
Union of South Afrira, the Irish Free Stale 
and Newfoundland, at Imperial Conferences 
holden at Wes1mins1er in the yean of our 
Lord nineteen hundred and twenty-six and 
nineteen hundred and thirly did concur in 
making the declarations and resolutions set 
forth in the Repom of 1he said Conferences: 

And whereas it ia meet and proper to set 
out by v.·ay of preamble to thia Arl that, 
inasmuch as the Crown ia the symbol of the 
free association of the members of the Britiah 
Commonwealth of Nations, and u they are 
united by a common allegiance to the Crov.•n, 
it 111ould be in accord with the eatabliabed 
constitutional position of all the memben of 
the Commonwealth in relation to one another 
tha1 any alteration in the law touching the 
Succession to the Throne or the Royal Style 
and Title• ohalJ hereafter require the aaenl 
u well of the Parliaments of all the Dominions 
u of the Parliament of the United Kingdom: 

And whereas it ia in accord with the 
e,tahliahed co111titutional pooition that no 
law hereafter made by the Parliamenl of the 
United Kingdom ohall extend to any of the 
,aid Dominio111 u part of the law of that 
Dominion otherwiae than at the requeat and 
with the conaent of that Dominion: 

And whereu it ia nece,aary for the ratifying, 
confirming and eatabliahing of certain of the 
aaid declaratio111 aod re,olutiona of the aaid 
Confereneft that a law be made and enac~ 
in due form by authority of the Parliament 
of the United Kingdom: 

And wbereu the Dominion of Canada, the 
Commonwealth of Auatralia, the Dominion 
of New Zealand, the Union of South Africa, 
the Iriah Free State and Newfoundland have 
eeverally request~ and conaente~ to the 
aubmiMion of a meuure to the Parliament of 
the United Kinadom for makins auch pro,·i­
aion with regard to the matten afore.aid u ill 
hereafter in thia Act contained: 

Now, therefore, be it enacted by the_ King'■ 
moat Excellent Maje.ty by and. '!nth the 
advice and conaent of the Lorda Spmtual and 
Temporal, and Commona, in thia p~nt 
Parliament ueembled, and by the authority 
of the aame, u follows:-

No 26 

STATUT DE WESTMINSTER, 1931 

22 George V, c. 4 (R.-U.) 

Loi donnanl effe11 1 certains va,ux formules 
par lei Conferences imperiales de 19'l6 el 
de 1930 

{II dtctmbrt 1931] 

Consideran1 que lee delegues des Oouver­
nemenu de Sa Maje,te du Royaume-Uni, du 
Dominion du Canada, du Commonwealth 
d'Australie, du Dominion de la Nouvelle­
Ulande, de )'Union Sud-Africaine, de l'Etat 
libre d'lrlande, et de Terre-Neu,·e, aux 
Conferences imperiales tenuea 1 Westminoter 
en lea annees de Noire-Seigneur mil neuf cent 
vingt-<1ix et mil neuf cent trenie, ont concouru 
aux enonres et aux va,ux formules dans Jes 
rapports desdites Conferences; 

Con,idt!rant qu'il est expedienl et a propos, 
puuique Ja Couronne est le aymbole de la libre 
uoociation des membres de la Communaule 
des na1io111 britanniques et que ces detnieres 
1e trouvent unies par une allegeance commune 
lt. la Couronne, d'exposer eous forme de 
preambule 1 la presente Joi qu'il .erait 
conforme au atatut conatitutionnel consacre de 
toua Jes membrea de la Communaute dan, 
leun rapport.s reciproques. de 1tatuer que 
toute modification de la Loi relative a la 
aucceesion au Trone ou au Titre royal et aux 
Titres doil recevoir desormaia l'uoentiment 
a111Si bien des Parlements de toua Jes 
Dominiona que du Parlement du Royaume­
Uni; 

Co111iderant qu'il esl conforme au atatut 
co111titutionnel conucre de atatuer que nulle 
Joi emanant deaormaia du Parlement du 
Royaume-Uni ne doit 1'etendre a l'un quel­
conque deadiu Dominio111 comme partie de 

la lecialation de ce Dominion, .aauf 1 la 
demande et avec l'•ment de celui-ci; 

Conaiderant que la ratification, la confir­
mation et la miae 1 effet de certaina deldit■ 
enoncea et VCl,WI deedite, Conference, neces­
aitent la confection et !'adoption, par autorite 
du Parlement du Royaume-Uni, d'une Joi en 
bonne et due forme; 

Cooaideraol que le Dominion du Canada, 
le Commonwealth d'AUlltralie, le Dominion 
de la Nouvelle-Ulande, l'Union Sud-Afri­
caine, l'Etat libre d'lrlande, et Tem-Neuve 
ont eolidairement demande et agrff de aaiair 
le Parlement du Royaume-Uni d'une meaure 
tendant & ■tatuer, quant &Ull questio111 
auadilel, dana le ■ena preeerit ci-aprea dana la 
preeente Joi: 

A ce■ cauae■ , qu'il eoit edicte ce qui ■uit par 
Sa Tm Excellente Mt,jeste le Roi, de l'avia 
et du co11.1entement et par autorite des lords 
1pirituell et temporela et des communea en le 
preeent Parlement u■emhles: 
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1. In thia Act the •itpraaion "Dominion" 
?leana any of the following Dominiona, th1.1 
'" to aay, the Dominion of Canada, the 
Commonwealth of Auatr&lia, the Dominion 
of New Zealand, the Union of South Africa 
the lriah Free St.ate and Newfoundland. ' 

Z. (I) The Colonial Laws Validity Act, 
1865, ahall not apply to any 11.w ma.de &fter 
the commencement of thia Acl by the 
Parliament of & Dominion. 

(2) No law and no proviaion of any law 
made after the commencement of thia Act by 
the Parliament of a Dominion ■hall be void 
or inoperative on the ground I.bat it ia 
repugnant to the law of Englo.nd or to the 
proviaiona of any exiating or fut~re Act of 
Parlio.ment of the United Kingdom, or to any 
order, rule or reguluion made under any such 
Act, and the powers of the Parliament of a 
Dominion shall include the power to repeal 
or amend any such Act, order, rule or 
regulation in so far u the nme ia part of the 
law of the Dominion. 

S. It ia hereby declared and enacu.d that 
the Puliament of a Dominion hu full power 
to make laws having extra-territorial opera­
tion. 

4. No Ac1 of Parliamenl of the United 
Kingdom piwed afler the commencement of 
thi, Ac1 shall exrend, or be deemed to exrend, 
10 a Dominion as parl of the law of tha1 
Dominion, unless it ia expreasly declared in 
1hat Acl that that Dominion hu requeared, 
and consenled to the enactmenl thereof. 

S. Wuhoul prejudice to the generality of 
the foregoing provisions of 1his Acl, eectiona 
ee,•en hundred and thirry-five and seven 
hundred and thirty-six of the Merchanl 
Shipping Acl, 1894, ohall be construed as 
though reference therein to 1he Legialarure of 
a Britiah possession did not include reference 
to the Parliamenr of a Dominion. 

6. Withour prejudice to the generality of 
the foregoing provisions of thia Act, section 
four of the Colonial Courls of Admirahy Acl, 
1890 (which requires cerlain laws 10 be reserved 
for the significal ion of His MajeBly's pleasure 
or to contain a suspending clause), and so 
much of aecrion seven or that Acl u requires 
the appro,·a.l of His Majes1y in Council to 
an\' rules of Court for regulaiing the practice 
and proredure or a Colonial Cour1 or 
Admirahy, shall cease 10 have effect in an?• 
Dominion u from the commencement of this 
Acl, 

_ 1. Dana la prbente loi J'e1preaion •~mi• ::ifw::aocri dv 

mon. ■ianifi~ l'un q·uelconque dea Domm1on1 .Dom11uoo, 

euivanta; le Dominion du Canada, le Com- t::" i.•""'"' 

monwealth d'Auatralie, le Dominion de la 
Nouvelle-Zelo.nde, !'Union Sud-Africaine, 
l'Etat libre d'lrlande, et Terre-Neuve. 

2. (I) La Loi de 1865 relative lo la validite :':! ~: ••~ 
de■ loia dea colonie■ ne doit e'appliquer lo p.;,.,,., d'"" 

aucune loi adoptee par le Parlemenl d'un "°"'""'•·a" 
Dominion posterieurement lo la proclamation III VK, d> "" 

de la presente Joi. 

(2) Nulle Joi et nulle diaposition de toute 
Joi edictee poeterieurement i. la proclama.tion 
de la presente loi par le Pulement d'un 
Dominion ne eera invalide ou inop,!ranle l 
cause de son incompatibilite avec la legia.lation 
d'Angleterre, ou avec lea diapositioru, de toute 
loi uiat.ante ou l venir emanee du Parlement 
du Royaume-Uni OU avec tout t.rrete, 11atul 
ou ,;.g)ement rendu en uecution de toute loi 
eomme aUJdit, et lea attributiona du Parlement 
d'un Dominion comprendront la faeulte 
d'abroger ou de modifier toute loi ou tout 
&rrete, 11.atut ou reglement comme ouadit 
faiaant p&rtie de la legialation de ce Dominion. 

S. II ett decl~ et atatue i:>a'. les p1"ent~• ;:i::,:,• d'•• 
que le Parlement d'un Dominion a le plem Dcmit>ioc •• 
pouvoir d'adopter de• loia d'un• port.ff utra- -1 .. , ,.,,.. 
territoriale. ....,........,,., 

4. Nulle loi du Parlemenl du Royaurne· Le p.,r,., .. , 
Uni adoplee poaterieur~ment & l'entl"ee en t:,~:~ ... 
vigueur de la preeente Loi ne doit •'etendre lfc~ .... pow ., 

OU etre cenoee a'etendre a un Dominion, l)cmionoo ••• 

comme partie de la legialation en vigueur t :;1:;,"'"'" 
dana ce Dominion, l moiru, qu'il n'y eoit 
expreaaemenl declare que ce Dominion a 
demande celte Joi et 1. eonaenti i. ce qu'elle 
soil ~iw!e. 

S. Sana prejudice de l'enaemble des dispo- Pou••., dn 
sit ions precedente1 de la ~reeente Loi, les :;:11,:,~:": dn 

arucle, sept cent trente-emq el aep1 cent .. 1 .. 1 .... ,., • 
trenre-aix de la Loi de la Marine marchande, i. w.,, .. 
de 1894, doivenl etre interprete., comme si la :,~:;i•/~ 
mention de la Ugialalure d'une possession 
britannique ne s'appliquait pas au Parlemenl 
d'un Dominion. 

6. Sana prejudice de )'ensemble dea diapo- p.,..,,..d" 
1itioru, precedentes de la presente Loi, el des p.,i, .. ,.~dH 

la miae en vigueur de cell,~i, doivent cesser ::::.:~,u 
d'avoir effer dans les Dominions: )'article "' c..,,.. 
quatre de la Loi relarive aux cours coloniales ~"';~~~;1 ;3" 
d'amiraute, de 1890, (qui exige que certaines 
lois eoienl reserve"' en a1tendan1 la oignifica-
tion du bon plaisir de Sa Majesre, ou 
contiennenr une clause ,usperu,ive), et la 
partie de l'uticle 1ept de ladire loi qui exige 
)'approbation par Sa Majesuf en son conseil 
de toute regle de cour conrernant la pratique 
er la procedure d'une cour coloniale d'ami-
raute. 
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7. (I) Nothing in this Act ahall be deemed 
lo ap1;1ly to the repeal, amendmen1 or 
ahera11on of the British North America Act.., 
1867 to 1930, or any order, rule or regulation 
made •hereunder 

(2) The provision11 of aection two of this Act 
shall_ extend to lawa made by any of the 
Pr~v1ncea of Canada and to the powers of the 
leg1Slatures of •uch Provinces. 

(3) The powers conferred by this Act upon 
the_ Parliamen1 of Canada or upon the 
legislatures of the Provinces shall be restricted 
to_ th~ enactment of laws in relation 10 matters 
w11h1n the competence of the Parliament of 
Canada or of any of the legislatures of the 
Provinces respectively. 

~~.~';''°" 8. Nothing in this Act shall be deemed to 
,.,,. o1 4 ..,..i,. confer any power to repeal or alter the 
~:i Constitution or the Constitution Act of the 

Commonwealth of Australia or the Conatitu• 
tion Act of the Dominion of New Zealand 
otherwise than in accordance with the la.,. 
e:risting before the commencement of this Act. 

S..,-.iDS •itlii 
taptt1to&..1a 
o/ A.uttta.l~ 

A.D 1111 

Ct-n&lDflft'tKlflll, 

of Ac-1 not 10 

qply10 
Awt.raliA,Nrw 
Zta.labdot 
Hn,(011DdlHd 

..i..odopi.d 

9. (I) Nothing in this Act ahall be deemed 
to authorize the Parliament of the Common• 
wealth of Australia to make laws on any 
malter within the authority of the States of 
Australia, not being a matter within the 
authority of the Parliament or Government 
of the Commonwealth of Au•tralia. 

(2) Nothing in this Act ahall be deemed to 
require the concurrence of the Parliament or 
Government of the Commonwealth of Aus­
tralia in any law made by the Parliament of 
the Uni~ Kingdom with respect to any 
matter within the authority of the States of 
Australia, nol being a matter within the 
authority of the Parliamen1 or Go,·ernmen1 
of the Commonwealth of Auatralia, in any 
case where it would have been in accordance 
with the co111titutional practice existing before 
the commencement of this Act that the 
Parliament of the United Kingdom should 
make that law without such concurrence. 

(3) In the applic&tion of thia Ac1 to the 
Commonwealth of Auatralia the request and 
consent referred to in section four shall mean 
the request and consent of the Pa.rliament 
and Government of I.he Commonwealth, 

10. (]) None of the follo~ing sections of 
thia Act, thal is to aay, aectlons two, t_h,:ee, 
four, five and aix, ah&II ex1~nd to a Dominion 
to which this section apphea aa part ~f th_e 
law of thal Dominion unlea that aect!o~ 11 

adopted by the Parliam~nt of the Do?11mon, 
and any Act of that Parhament ~doptmg any 
section of this Act may pr~v1de that the 
adoption ahall have effect either from the 
commencement of thia Act or fr~m ouch later 
date aa ia specified in the adopting Act. 

CONFIDENTIAL 

7. (I) Rien dans la preaente Loi ne doil f•"•~";." f.~'; 
itre conaidf!re comme ae rapportant 8. l1abro• ;t'7,'AminqlH' 

gat ion ou It. Ja mod ifieat ion des Ac1e• de d• NO<d 

l'A~erique du Nord britannique, 1867 A 1930, :;;::!.:;: 
OU dun arrete,atatut OU reglemenl quelconque la Lo, •• 
edic1e en vertu deadi1e1 Actes. C.""4• 

(2) Let di1po1itiona de l'ar1icle deux de la 
preaente Loi doiven1 a'etendre aux loisedictees 
par lea province• du Canada el aux pouvoirs 
des legislature, de cea provinces. 

(3) Lea pouvoin que la preaente Loi confer• 
au Parlement du Canada ou aux legisla1ures 
des provinces ne les autori.sent qu'a legiferer 
aur des questions qui aonl de leur compe1ence 
reepective. 

8. Rien dans la preaente Loi n'esl c~~ ~•,::;;:t: 
conferer le pouvoir d'abroger ou de mod1f1er ,...,;,utioo-
la Constitution ou la Loi conatilutionnelle du .,11 .. d, 

Commonwealth d'Auatn.lie ou Ja Loi co111li• ~.a.;:::7,:• d, 

tutionnelle du Dominion de la Nouvelle- Uland• 

Ulande a.utrement qu'en cooformite de la loi 
nistant avant la miae a effet de la pn!aenle 
Loi. 

9. (I) Rien dana la presente Loi oe doit :i;...,..,;:::;: 
etre considere comme autoriaant le Parlement ~~ ... ..i." 
du Commonwealth d' Auatralie a legiferer aur 
toule queation qui tombe sous l'autoritk des 
Elate de l'Auatralie et qui echappe a l'autorite 
du Parlement ou du Gouvernement du 
Commonwulth d'Auatralie. 

(2) Rien dans la preaente Loi ne doit elre 
considere comme exjgeant le conaenlement 
du Parlement ou du Gouvemement du 
Commonwealth d'Auatralie a une loi quel­
conque du Parlement du Royaume-Uni tou­
chant toule queation qui tombe aoua l'autorite 
dea Etata de l'Auatralie et qui echappe ;. 
l'autorite du Parlement ou du Gouvernemen1 
du Commonwealth d'Auatn.lie, dana toua cas 
ou !'adoption de cette loi par le Parlement du 
Royaume-Uni aana ledit conaentement aurait 
elk conforme a la coutume conatitutionnelle 
exista.n1 antkrieurement a la miae en vigueur 
de la pruente Loi. 

(3) Dana !'application de la preaenle Loi au 
Commonwealth d' Auatralie, la demande el le 
conaentement viaea i. !'article quatre aont la 
demande el le conaentement du Parlement et 
du Gouvernement du Commonwealth d' AU$­
tralie. 

10. (I) Aucun dea articles auivants de la c..w .. _.,,,.1,. 
preaente Loi, aavoir les articles deux, trois, :.~ 1:;:, 
quatre, cinq et 1ix, ne doit e'etendre a un l l'A-.lot.":' 

Dominion auquel e'apf'lique le preaent ~t.icle ~~"!!;'l 
comme partie de la leg11la11on de ce Dom1n1on, T..,..i,;,.,., l 

a moina que l'artide en queation_ ~e aoit :.:C-:,q:J 
adopte par le Parl~n:,ent du Dom1mon .. et Mlop,a 

toute Joi de ce Dom1mon adoptant un article 
quelconque de la pre•ente Loi peul pourvoir 
i. ce qu'elle prenne effet, soil le jour de la 
mi.seen vigueur de la preaente Loi, aoit a telle 
date ultkrieure que Ja loi d'adoptionapecifiera. 

4 
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(2) The Pa.rli&.ment of any ■uch Dominion 
u afore■aid may at o.ny time revoke the 
adoption of any aection referred to in 
■ubeection (I) of thia section. 

(3) The Dominions to which thia oection 
applies are the Commonweo.hh of Australia, 
the Dominion of New Zealand and New• 
foundland. 

1,1-."' •• 11. Notwithstanding anything in the lnter­
;~,;f.:",u pretation Act, 1889, the expreaaion "Colony" 
1.1Vi<t . ..e3 shall not, in any Act of the Parliament of the 

United Kingdom passed after the commence­
ment of thia Act, include a Dominion or any 
Province or State forming part of a Dominion. 

12. This Act mav be cited u the Statute 
of Westminster, !93i. 

CONFIDENTIAL 

(2) Le Parlement de tout Dominion 1uadit 
peut en tout temp, abroger tout a.rticle vise 
au paragraphe (I) du present article. 

(3) Lee Dominion, auxquele 1'applique le 
p~oent article ■ont le Commonwealth d' Aua-­
tralie, le Dominion de la Nouvelle-Ulande et 
Terre-Neuve. 

11. Nonobet.ant toute diap01itioo contraire ::!'~.":: 
de l'J111e,p ... 1a1ion Act de 1889, l'expreae1on ...,1oo1o-1 
cColoniea ne doit dans aucune loi du noi,. lh• 13 

Parlement du Roy~ume-Uni adoptee apres v;.,., '· a· 
l'entree en vigueur de la pr'8ente ~•• 
•'appliquer i. un Dominion ou une province 
ou un Etat quelconque faiaant partie d'un 
Dominion. 

12. La p~■ente Loi peut etre citee ■ou• le T.,. .tirtil 
titre de Statut de We,tmimter, 1931. 

,.., 
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CONFIDENTIAL 

TAB C 

LEGALITY OF UNILATERAL PATRIATION 

There are two main grounds on which those opposed 
~o the Pr?pos 7d Resolution are likely to seek to challenge 
its constitutional validity. The first possible line of 
~ttack would be based on arguments concerning the alleged 
internal constitutional conventions for requesting amendments 
to the BNA Acts. The second would be based on arguments 
conce:ning the requirement for amendments to the Statute of 
West~inster. The Canada Act amends both the British North 
America Acts and the Statute of Westminster. 

Amendments to B.N.A, Acts 

With regard to the first line of attack it might be noted 
at the ou!set that there is no precedent for patriation or 
the adoption of an amending formula since this has never 
happened before: One can at best draw analogies from practices 
followed to achieve other amendments. In this regard, most 
amendments have been made at the request of the Parliament 
and ~overnment of Canada without any involvement of the 
provinces. However, amendments altering the distribution 
of powe:s ~1940, 19~1, 1964) and the retirement age of judges 
of provincial superior courts (1960) were made with the 
consent of all provinces. 

Various commentators have interpreted this evidence 
and expressed different views on the strength or scope of 
any requirement for agreement of the provinces for fundamental 
constitutional changes. Perhaps the most potentially 
embarrassing interpretation is that set forth in the February 
1965 publication of the Minister of Justice, Honourable Guy 
Favreau, The Amendment of the Constitution of Canada. After 
summarizing the history of past amendments it suggested four 
general principles that emerged, of which the fourth was as 
follows: 

"The fourth feneral principle is that the 
Canadian Par iament will not request an 
amendment directly affecting federal-provincial 
relationships without prior consultation and 
agreement with the provinces. This principle 
did not emerge as early as others but since 
1907, and particularly since 1930, has gained 
increasing recognition and acceptance. The 
nature and the degree of provincial participation 
in the amending process, however, have not lent 
themselves to easy definition." 

This suggested "principle", i~ wi~l be argued,. is 
an authoritative statement of a constitutional conventio~ 
and an admission by the federal government of the necessity 
for agreement with the provinces for amendments "directly 
affecting federal-provincial relationships" (which ~ n7w 
amendment procedure and chang 7s such as a Charter binding 
the provinces would arguably involve). 

Moreover, the Supreme Court of Canada in_it~_December, 
1979, judgment in the Senate Reference quo~ed this tou~th 
general principle" and implied an expectati?n, at least, 
that fundamental changes affecting the prov:nces would ?e 
sought from the U.K. only after agreemen! with the provinces. 
While this was not relevant to the ques!ions th 7 C?urt 
was asked to answer in that reference, it do7s ind~cate 
that should the occasion arise, the Court might giv 7 a ~ood 
deal' of weight to the Favreau statement of the constitutional 
conventions as to the amendment of the BNA Acts. 
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Emphasis must b • 
the Supreme Court of C e gi~en, however, to the fact that 
strictly dealing with :hadab_i~ the Senate Reference, was 
make an amendment ea ility of Parliament itself to 
of that Act. It d~~ th e ~NA Ac! pursuant to section 91(1) 
United Kindo 1 . not eal with the authority of the 
the issue gf ~hParltarnent to 7nact legislation. In addition, 
re uest to L e rues gove:nin~ the manner of making a 
th~ Court. 0nd0 n for constitutional amendment was not before 

no ma·o ~ven assuming_a case could be made that by convention 
shou1a b c ang~s a~fecting federal-provincial relationships 
th . e soug t without the agreement of the provinces 

ere is very st h • • . . rong aut ority for the proposition that 
~onstit~tional conventions are not enforceable by the Courts. 

~nventions, ~t least in domestic law, are "non-legal" rules 
0 condu<;:t which do not give rise to any "legal" obligation 
of compliance. As the Favreau doc~rnent itself say~L at page 11, 
by way o~ preface to the description of past practices and the 
four '_'pri~ciples" which it derives from them "Thoufh not 
con st itutional! bindin in an strict sense, theythe practices} 

ave come to e recognize an accepte in practice as part of 
the amendment process in Canada." 

. . This is not to say that there may not be some 
legitimate recognition by the courts of conventions. They 
may be ~sed by them in the process of interpreting a statute. 
C?nventiors may also be determinative in international law, 
since state practice and its acceptance by others may in due 
course establish rights in international law recognizeable 
by courts. For example, in the Labour Conventions case, Duff, 
C.J. used a convention as an interpretive gui~e to determine 
the status of Canada on the international plane as this status 
had evolved over the years. This, however, is very different 
from applying a convention to establish an internal consti­
tutional rule or law. In matters of domestic law. even if 
conventions are broken, no court will take notice of their 
violation• As non-legal rules, conventions do not aftect 
the legal authority of a Parliament, and thus could not prevent 
the U.K. Parliament from enacting legislation requested 
solely by the Parliament and Government of Canada. In this 
regard, there is a very relevant precedent decided by the 
Privy Council on an appeal from Rhodesia in 1969, Madzimbamuto 
v. Lardner-Burke [1969] 1 A.C. 645. The British Government, 
in a pubhcauon of 1961, had stated that it had "become an 
established convention" for the British Parliament not to 
legislate for Southern Rhodesia on matters within the competence 
of its legislature except ~ith the_agree~ent of th 7 Southern 
Rhodesia government. Notwithstanding this convention, the 
u. K. Parliament, immediately following Mr. Smith's Unilateral 
Declaration of Independence, enacted a measure overriding the 
previous constitution of Southern Rhodesia and empowering the 
Queen in Council to provide for its governance. When the 
validity of a subsequent Order in Council was challenge~, in 
part on the basis that by the 1961 statement o~ Co~vention_ 
the u K Parliament was precluded from the action it took in 
1965 ·the Judicial Committee rejected this argument. Of the 
conv;ntion, the Committee said: 

"That was a very important convention but it 
had no legal effect in limiting the legal 
power of Parliament." 

It is hard to imagine the Su~r 7me Court of Canada coming !o 
a different conclusion and giving lega~ effect to conventions 
so as to hold invalid or inappli~able in C~nada an Act ?f the 
U.K. Parliament conce:ning a su?Ject on which that Parliament 
clearly has jurisdiction to legislate. 

-,., 
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Legal Positions on Patriation 

- Questions and Answers -
ZA 

ADDENDUM RE B.N.A. ACT 1949 
(NEWFOUNDLAND TERMS OF' UNION) 

REGARDING CASE OF JOHN STUART CURRIE VS. 
SIR GORDON MACDONALD (UNREPORTED) 

CONFIDENTIAL 

November 6, 1980 

~~etf?ll~wing points provide details relating to the fact 
a _in 949 a joint address was presented to the British 

rarliament and the British Parliament enacted the B.N.A. 
et, 1949 despite pending litigation challenging the 

constitutionality of such enactment. 

l. On November 13, 1948 six Newfoundland residents 
start 7d this action against the Governor of the Colony 
and his six advisers who formed the Commission challenging 
the constitutionality of the Canada-Newfoundla.nd union 
process. 

Z. The case was dismissed at the trial level 
(December 13, 1948) and unanimously in the Newfoundland 
Court of Appeal (February Zl, 1949) as being frivolous 
and vexatious. 

3. The case was not referred to in the Canadian 
Parliamentary debates (February 7 to February 17, 1949). 

4. On the same day the U.K. Parliament began debate on 
the B.N.A. (Amendment) Bill (now the B.N.A. Act, 1949), 
(March Z, 1949),the Newfoundland Court of Appeal granted 
leave to appeal to the Privy Council. 

S. In the British Parliamentary Debates the question 
was raised of the propriety of proceeding to enact the 
Bill before the case had been considered by the Privy 
Council. 

6. In the Lower House the Attorney General, Sir Hartley 
(later Lord) Shawcross, pointed out there were precedents 
for Parliament proceeding with legislation while relevant 
appeals were pending to the Court of Appeal or to the 
House of Lords in Britain and the government "did not 
think it right that the action of a sovereign Parliament 
should be delayed or impeded by an action defined by 
the Supreme Court as a frivolous and vexatious action". 

7. In the House of Lords, Viscount Simon, previously 
Lord Chancellor, said, "there was never a more astounding 
effort to get a political question decided by a court 
of law than exists in this particular litigation". 

8. The Act was passed on March 22, 1949 and received 
the Royal Assent on March 23, 1949. 

9. The appeal to the Privy Council was withdrawn on 
May 27, 1949. 



Section 38(3) 
Prov~des that where the required number of 
provincial consents to an alternative proposal 
for the provincial component for the amending 
formula are filed, at the end of two years 
after the Constitution Act comes into force, 
the Government of Canada shall ensure that a 
re!eren~um is held giving the people of Canada 
th choice between that alternative and 
such one as might be preferred by the federal 
government. 

It is probable that the federal government's 
preferred alternative would be the modified 
Victoria proposal now set out in section 
41(1) (b) since: 

it is similar to the one which has been 
agreed to at one time at least by all 
provincial governments; 

- it provides for a guaranteed regional 
balance; 

- yet it is not overly rigid as would be a 
provision for unanimous consent of all 
provincial legislatures. 

Nevertheless, an alternative proposal might come 
forward from the provinces pursuant to subsection 
38(1) and (2) which would lead the federal govern­
ment to think that something other than the present 
section 4l(l)(b) was most appropriate and there 
is therefore flexibility built in by section 38(3) 
to allow the federal government to propose an 
alternative to the modified Victoria proposal 
set out in section 41. 

Should the federal government agree with a 
provincial alternative, proposed by 8 or 9 
but not agreed to by all 10 provinces, then 
a referendum would have to be held asking 
the people whether they preferred that 
alternative or the modified Victoria Charter 
proposals as set out in section 4l(l)(b). 

Addendum The question may arise as to why it is necessary 
to hold a referendum on the amending formula 
where 8 or 9 of the provinces with more than 80% 
of the population have all agreed upon a new 
amending formula which is found acceptable to the 
federal government. Since this degree of agree­
ment would exceed that contemplated under the 
permanent (Victoria) amending formula, wouldn't 
it be sufficient to enable the proposed new 
formula to be adopted over the dissent of one 
or two provinces without a referendum? 

There are perhaps two answers to this. First, 
during the interim amending period the general 
rule for amending the constitution, including 
the amending formula itself, is that of unanimity. 
Consequently it would be a breach of this rule 
to enable th; adoption of a new amending formula 
,w.:·r the ,,hjcction of 011<' ,w n,,, 1novinces. 



,Following this approach, one could equally 
argue that a new amending formula should ~e 
adopted if the requirements of the Victoria 
formula are met, ie. agreement of the federal 
government and six provinces meeting the 
population qualifications of section 41. 

Second, the prospect of a referendum where 
not all the provinces agree places str?ng 
pressure on the provinces to come up with a 
unanimous proposal for an alternative referendum 
auring the initial two year period that would 
also 6e acceptable to the federal government. ,.., 



- 3 -

. Further, even if there were an "internal" convention 
reque st i~~ P: 0 vincial consent to major constitutional amend­
men!s! t is is not 17gally relevant to the question of the 
valid:tY and/or applicability in Canada of the U.K. statute 
amending !he B.N.A. Act since the U.K. authorities are not 
?ound by internal Canadian practices. The only relevant convention, 
insofar as the U.K. authorities are concerned is that the 
U.K. Government is ?bliged not to ask the U.K'. Parliament 
to pass a law_altering the B.N.A. Acts otherwise than at the 
~equ:s~ a~d.with the consent of the "Dominion" of Canada. 
Dominion in the past has always been considered to be the 

Government, o! the Government and Parliament of Canada. Hence, 
the U.K. Parliament would respect the only convention directly 
rele~ant t~ the enactment of the statute amending the B.N.A. 
Act in acting upon the mere request and consent of the Govern­
ment and Parliament of Canada. 

Further, it is abundantly clear that the federal 
government and only the federal government can request 
amendments to the Constitution from Westminster. 

(a) In 1868 a Nova Scotian delegation sought the withdrawal 
of Nova Scotia from Confederation. They were referred 
back to Ottawa by the British Secretary for the Colonies. 

(b) In 1874 British Columbia carried to Westminster a petition 
relating to non-performance of the terms on which that 
colony had entered Confederation. The province was 
rebuffed. 

(c) In 1877 Prince Edward Island appealed unsuccessfully for 
British intervention. 

(d) In 1886 Prince Edward Island protested against non­
compliance with the terms of entry into Union. The 
Colonial Secretary declined to advise the Queen. 

(e) In 1887 New Brunswick, Nova Scotia, Ontario, Quebec and 
Manitoba unanimously agreed upon 18 resolutions proposing 
amendments to the B.N.A. Act. No action was taken by the 
British government. 

(f) In 1907 the federal government obtained an amendment to 
the B.N.A. Act increasing federal subsidies to the provinces 
despite a formal protest by British Columbia to London. 

(g) In 1943 an amendment to postpone the redistribution of 
seats in the House of Commons was obtained despite 
Quebec's formal protest. 

Amendments to Statute of Westminster 

The second line of attack would be based on arguments 
• the manner of requesting amendments to the 

csoncertningf W stminster The Canada Act will repeal sections 4 tatu e o e _. . 
and 7(1) of tne ~ute of Westminste~-

.. 4 No Act of Parliament of the United Kingdom 
a;sed ~fter the commencement of this Act_s~all 

pt d or be deemed to extend, to a Dominion ex en , - · 1 ·t as part of the law of !hat Dominion, un ess i 
is expressly declared in that Act th~t that 
Dominion has requested, and consented to the 
enactment thereof. 

7(1) Nothing in this Act shall be deemed !O 
1 to the repeal amendment or alteration 

~~Pthe British North America Acts, ~867 to 
l930, or any order, rule or regulation made 
thereunder." 
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In the Canadian context what is a "Dominion" 
rGequest or consent under section 4? The request of the 

overnment of Canada? Of th : f these lus h . • e Parliament of Canada? Or o 
B •t· h t e provinces? Statements of that era in both the 
w~~di~D ai:id_Ca~adian Parliaments indicate that the ambiguous 
of meanionm1.ne1 •0th was used to leave flexibility, being capable 
both but ge i_ e: th e federal Government or Parliament or 
alone sh P rmi~ting a request and consent by the Government 
d .d oul~ circumstances so require Indeed circumstances 

i so require wh • D • ' M K' en in ecember, 1936, the government of 
1r·. tng_gave consent to the enactment of "the necessary British 
egis ation to appro~e the abdication of King Edward VIII and 

to£ alter the succession to the Throne (thus changing the King 
o Canada as well as of the U.K.). 

Thus, one might conclude the "Dominion" (represented 
by the Government and Parliament of Canada) could proceed 
to request and consent to the necessary amendments to the 
Statute of Westminster. However, Saskatchewan suggested 
during the argumentor the Senate Reference that a request 
and cons~nt under section 4 of that Act would have to involve 
the provinces. While the basis of this proposition was not 
elaborated there, it could be argued that section 7 of the 
Statute of Westminster was originally enacted on the basis of 
the agreement of all provinces and its alteration should 
equa~ly_have that agreement. That there was such prior 
provincial agreement cannot be denied. The Imperial Conference 
of 1930, (presumably on the initiative of Prime Minister R. B. 
Bennett) had placed on record the view that the critical 
sections of the proposed Statute of Westminster should not 
apply t? Canada "except in response to such requests as are 
appropriate to an amendment of the British North America 
~£!-" A federal-provincial conference of April, Til"!r,"then 
approved the terms of section 7 of the Statute and the subse­
quent Joint Address of the Senate and House of Commons requesting 
its enactment recorded the fact of this agreement. Therefore 
provinces would at least have a debating point that no request 
for the repeal of section 7 of the Statute should now be 
made without their agreement. However, the force of this 
argument depends on the binding form of conventions and, as 
stated above, they have none. 

Conclusion 

In conclusion, it is within the legal authority 
of the U.K. Parliament to amend the B.N.A. Act and the 
Statute of Westminster, 1931 with respect to Canada. The 
former can be doiieTegally without any Canadian consent (even 
though by constitutional convention, the U.K. Government is 
obliged not to ask Parliament to pass a law altering the 
B.N.A. Acts otherwise than at the request and with the consent 
of the "Dominion" of Canada) , and the latter can be done 
legally pursuant to s.4 of the Statute of Westminster with 
the express request and consent of the "Domrnion--,,-1probably 
the Government, or the Government and Parliament, of Canada) 
duly recorded in the amending statute. That consent is 
recorded in the proposed preamble to the Canada Act which 
commences "Whereas Canada has requested and consented to 
the enactment .... ". 



Q. 

Legal Position on Patriation -
Questions and Answers 

CO FIDENTIAL 
October 20, 1980 

l!s:~~ Governm~nt of Canada satisfied that it can 
measury procee • as proposed, with a patriation 

e, an amendment formula, and a Charter, without 
approval of all the provinces? 

A. Yes. As we see it, the position is as follows: 

(1) The_two Houses of Parliament are perfectly 
entitled ~o pass a resolution on this or any 
other su?Ject. There are no legal limitations 
on adopting resolutions. 

(2) The British Parliament retains full legal 
sover 7ign!Y over the entrenched parts of our 
Constitution. That sovereignty was preserved 
by the Statute of Westminster, 1931. 

(3) The well-established British convention is that 
if the two Houses of the Parliament of Canada 
request an amendment to our constitution, the 
British Parliament will enact it. They do not 
act on the request or advice of the provinces. 

(4) There is no convention in Canada that says that 
the federal Parliament should not request 
patriation, etc. without full provincial agreement. 
There is no precedent for this situation. Past 
practice has varied a great deal concerning 
amendments affecting the provinces. The 
provinces may argue that there is such a convention 
and that it is "illegal" to act without unanimous 
provincial agreement. Even if they attempt to 
show that there is such a convention, conventions 
are rules of political conduct, not rules of law. 

1oreover, we have tried to get agreement with 
the provinces for 53 years - ever since the 
Balfour Declaration of 1926 said that we are 
sovereign in fact - and agreement has been 
impossible. Federal-provincial discussions on 
patriation and an amendment formula have been 
held unsuccessfully 

- in 10 different attempts to resolve the 
problem including 

- 13 first ministers meetings 
- 17 ministerial meetings 
- numerous meetings of officials 

- under 6 Prime 1inisters (2 Conservative, 

4 Liberal). 
Even constitutional conventions have to change 
with circumstances when they are shown to be 

unworkable'. 

overnment intend to refer to the 
ourt t e uestion oft e validit of its 

atr1at1on action? If not wh not? 

[see P· 2 for possible que~tion about a reference 
~ the request of the provinces] 
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A. No. 

Q. 

A. 

Q. 

A. 

(1) 

(2) 

(3) 

You only refe · . doubt ab r ques!1?ns where there is serious 
out the val1d1ty of action proposed. 

~his would be a very difficult issue for ;he 
our! to deal with. The main argument the 

pro~inc7s appear to be making is that such 
action ~s contrary to Canadian constitutional 
conve~t1ons, but those are rules of political 
practice, not rules of law. The Court would 
~ave to try to say what the political practice 
ls or what it should be. 

Such a reference would be unnecessary and could 
delay th 7 whole process. The people of Canada 
want action now. If anybody thinks they have 
some case_to make in Court against it, they 
can certainly try to do so. But you don't 
h?ld up legislation or government action every 
t lme somebody, somewhere, thinks he can make 
some legal argument against it. 

(4) We have said that we are prepared to consider 
changes in the resolution as a result of its 
study in the Joint Committee and the debates 
in Parliament. It would not make sense for the 
Court to be considering the legality of some­
thing which is subject to change. 

If the provinces request the federal government to 
refer the validity of its hatriation action to the 
Supreme Court, what will t e government do? 

We did not think it necessary to take a reference, 
ourselves. As I understand the decision of the 5 
premiers in Toronto on October 14, they do not intend 
to ask us to take such a reference, but plan to 
initiate some action on their own. 

What will the government do if the provinces take 
references to xrovincial courts? Will 
further rocee 1n s u1th the Joint--

11 t ese references are over. Will the 
ernment take art 1n roceedin s before 
1a courts? 

r don't foresee us holding up action in Parliament 
just because some province thinks it needs to consult 
its court. At that rate we could wait for years 
until every province had had one or more references 
on this question. If we held up action in Parliament 
every time some province wanted to take a reference 
to its courts about something we are considering 
here Parliament could be effectively obstructed 
by o~e or more provinces from doing anything. It is 
also premature for the provinces to refer the resolution 
to their courts because it is subject to change here 
in Parliament. They may be asking completely 
hypothetical questions. 

As for federal participation, we would have to consider 
all the circumstances, including the.nature of the 
questions and whether they really raise any legal 
issue. 

. .. 3 



Q. 

A. 

- 3 -

I am confident the B ·t· h • C d . r1 1s government will act 1n 
ana ian matters on th d -of c d ea vice of the Government 

ana a, on.legal issues as well as on other 
~atters · . It is !he way in which relations have 
t~~~a~a:1~!fr~~ in the past concerning our constitu-

Q. Court alr 
rence Dece r 1 the Parliament 
annot amend e en arts of the 
n wit out t consent o provinces? 

A. (1) The Supreme Court dealt in that case with the 
legislative authority of the Parliament of 
Canada. The Court said that this Parliament 
iITonot have the power under s.91(1) of the 
B.N.A. Act to make such amendments - only the 
~n!1sh Parliament has such jurisdiction. What 
is involved now is a proposal for an amendment 
by the British Parliament which, as the Supreme 
Court confirmed in the Senate Reference, has 

Q. 

A. 

the sole jurisdiction to enact it. 

(2) The Supreme Court did not decide the question 
of what amendments the two Houses of the 
Parliament of Canada can request from Westminster. 
It only dealt with what the Parliament of Canada 
can enact under the authority of s.91(1) of the 
B .. A. Act. 

(3) What the Supreme Court was asked to do in that 
case was to interpret a specific provision of 
the Constitution, s.91ll), concerning the scope 
of Parliament's legislative authority. That 
was clearly a question of law. What the provinces 
want to refer to the courts is a question concerning 
the constitutional conventions with respect to 
provincial consent for amendments to the consti­
tution. This really involves matters of political 
practice. This is not a question of law but a 
political question. 

What position will the government take. in the lanuel 
case in B.C. where so e B.C. Indian c iefs are su1n 
the government in the Federal Court for a dec~aration 
that patriation should not proceed unless native 
2,eop les agree? 

As that is a matter already before the court I should 
not say much .. How:ver, as I un~erstand it, th~ concern 
of the plaintiffs 1n that case is about a_poss1ble 
change in the role of the Queen. The action was 
started before our proposed resol~tion was made public. 
The proposed resolution does not 1n any way affect 
the role of the Queen. It only affects the role of 
the British Parliament. 
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Q. What about_ 'ewfoundland's argument that it joined 
Confederation_by agreement and the agreement can't 
be changed unilaterally? 

A. By the Terms of Union Newfoundland became a province 
like all the others, subject to certain special terms 
that are not affected by our proposals. 

ewfoundland can hardly insist that constitutional 
change is impossible without unanimous agreement. 
It was brought into Confederation without the agreement 
of any other province. Yet Quebec's border with 
~abrador was confirmed by the Terms of Union, and the 
interests of all provinces were affected by changes 
such as the addition of Senators and M.P.'s. 

It is true that s. 146 of the B .. A. Act contemplated 
admission of Newfoundland by Imperial Order in Council 
at the request only of its legislature and of the 
Parliament of Canada. But that was no longer relev~nt 
in 1949 as Newfoundland was under Briti~h trusteeship 
because of its financial difficulties and it had no 
legislature to make such a request. Also, by 1949 
the "conventions" that the provinces now argue. for 
should have required the consent of other provinces 
to the B.N.A. Act, 1949 that admitted Newfoundland. 



RESPONSE TO ARGUMENTS CONCERNING 
CONSi IT0Ti6NAL CONYENT!oNs 

C:O. FIDE TIAL 
October 20, 1980 

I - Const itutional Conventions Are Not "Legally" Binding 

1. ~~a;a~~~u~ occasions, Prof~sso~ Lederman made the argument 
. reach of a constitutional convention would be 

~nco~ st it~tion~l and illegal and that the courts would be 
oun t~ invalidate a law enacted in disregard of such 

convention. 

2. I~ i~ clear that constitutional conventions are not legally 
bindii:ig • '!hey are "non-legal" rules of conduct which do 
not give rise to any "legal" obligation of compliance. If 
they are broken, no court will take notice of their violation. 
In_Madzimbamuto v. Lardner-Burke, (1969) 1 A.C. 645, the 
Privy ~ouncil considered the effect of an admittedly 
established convention that the U.K. Parliament would not 
legislate for Southern Rhodesia in matters within the 
competence of its legislature except with the agreement of 
the Southern Rhodesia Government. As to this convention, 
the Judicial Committee said: 

"That was a very important Convention but it had 
no legal effect in limiting the legal power of 
Parliament. It is often said that it would be 
unconstitutional for the United Kingdom Parliament 
to do certain things, meaning that the moral, 
political and other reasons against them are so 
strong that most people would regard it as highly 
improper if Parliament did these things. But 
that does not mean that it is beyond the power 
of Parliament to do such things. If Parliament 
chose to do any of them the Courts could not hold 
the Act of Parliament invalid." 

This view of convention is also accepted by Professor Peter 
Hogg in his constitutional Law of Canada at p. 7 where he 
points out that: 

"Conventions are rule of the constitution which 
are not enforced by the law courts ... they are 
best regarded as non-legal rules." 

Similarly Hood Phillips on Constit~tional an~ Ad~inistrative 
Law (4th Edition) at page 77 describes constitutional 
conventions as: 

"rules of political practice which are regarded 
as binding by those to whom they apply but which 
are not laws as they are not enforced by the 
Courts or by the Houses of Parliament," 

Th f it is clear that any so-called constitutional 
co=~=n~~:~ would have no legal effect on the power of the 
Senate and House of Commons to_pass and present an address 
to the U.K. Parliament requ~s~ing 1ame1ndme1nts to thfeth 
B NA At and could not limit tie ega ~ower_o e 

: • p 1 a'ment to enact the requested legislation. The 
U K ar i • • l b • d b;e~ch of a constitutional convei:ition m1d1g1t eb v7e1w1e as 

• · lly improper However, it wou not e 1 egal. pol1t1ca • 
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This is not to sa h 
recognition by th~ tat th ere may not be some legitimate 
by them in the courts ?f conventions. They may be used 
a convention ma:r~cess 0 ~ inter~reting a statute. Similarly, 
there has been a e consi~ere~ 1n determining whether or not 
law for example crh st all1zat1on of a rule of international 
ind~pendent countr: e ar~cess by W~ich Canada b~came an 
international co ~n has recognized as such in the 
Re Weekl Rest imm~ndlty: _see (the Labour Convention case) 

n n ustr1a1 Undertakin s Act (1936) • • - • owever cont · f such ·udi • ' rary to ro essor e erman's belies, 
such iim·~ 1 ~ 1 references to constitutional conventions for 

't• 1 e purposes constitute no support for the propo-
:~ !~nt:!a~ th e_legal rights and powers of the U.K. Parliament 

ff anadian Senate and House of Commons are impaired 
or a ected by the existence of constitutional conventions. 

II - The So-Called Constitutional Convention Re uirin Provincial 
onsent to onst1tut1ona men ments 

4. It is said that there is a constitutional convention binding 
the federal government to obtain the consent of the provinces 
before a request is sent to the U.K. government for amendments 
to the B.N.A. Act which directly affect "federal-provincial relationships". 

s. 

6. 

It is quite uncertain whether historically such a general 
convention can be said to exist. It is true that amendments 
altering the distribution of powers (1940, 1951, 1964) were 
obtained with the consent of all provinces. It is not 
unusual, however, for the federal government to seek and 
obtain a constitutional amendment from Westminster despite 
the opposition of some of the provinces. For example, in 
1907, the federal government obtained an amendment to the 
B.N.A. Act increasing federal subsidies to the provinces 
despite British Columbia's objections. Similarly, in 1949, 
the amendment admitting Newfoundland into Confederation was 
sought and obtained without consultation with the provinces 
despite provincial clai~s that the provinces should have 
been consulted and their consent sought. 

Further, the so-called convention referred to above is so 
elusive that its scope cannot be precisely defined. This 
can raise serious doubts concerning its existence. Does 
this convention require acquiescence of all the provinces, 
or a majority of them, or of all but one? Professor 
Lederman himself, during his appearance in 1978 before the 
Joint ra;liamentary Committee on the constitution and in 
his writings, argued that the so-called_convention does 
not require the consent of all the provinces but only 
"substantial compliance" with the requirements for provincial 
consent. He defined "substantial ~o~pliance" ~s the consent 
of Quebec, Ontario, Alberta and Br~t1sh C?lumbia; further, 
the dissent of three of the Atlantic Provinces, or of both 
Manitoba and Saskatchewan, would block substantial compliance. 
In sum the so-called convention would encompass a conventional 
amendi~g formula along the lines Professor Lederman suggested. 
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The main condition establ' h' is th b 1· f is ing a constitutional convention e_ e ie by those to whom it • 
is obl_ig_atory. Does Newfoundland applies that the practice 
of B h believe that the consent 
cons;~~ 1 ~s ~~!~mbia or Alberta_is nec 7ssary, while its 
the consent of thDo th e Atlantic provinces believe that 
Because of th· _ree, ~a~her ~ha~ al~ of them, is necessary? 
the arties 15 imprecision, it is difficult to see how 
coul~ feel 0 ~~~po~edly bound by the so-called convention 
Precisely ighe to d? so. To what form of procedure, 

, are t e parties bound? 

Even if the so-called convention exists the argument may 
b7 ~a~e ~hat the impossibility of proce;ding in accordance 
wit lt as made it ne~essary to seek the contemplated 
~mendments by alt 7rn~t1ve means. A convention may lose 
~ts ~non-legal) binding force because of major changes 
in circumstances. It can be argued that such change has 
occurred as a result of continuous provincial dissents 
that lead to permanent dead-lock. 

II I - The White Paper of 196 S 

7. Professor Lederman has argued that the terms of the so-called 
constitutional convention have been embodied in the following 
"fourth general principle" set out in the February 1965 
publication of the Minister of Justice, Honourable Guy 
Favreau, the Amendment of the Constitution of Canada. 

8. 

"The fourth seneral principle is that the Canadian 
Parliament will not request an amendment directly 
affecting federal-provincial relationships without 
prior consultation and agreement with the provinces. 
This principle did not emerge as early as others 
but since 1907, and particularly since 1930, has 
gained increasing recognition and acceptance. The 
nature and the degree of provincial participation 
in the amending process, however, have not lent 
themselves to easy definition." 

Professor Lederman has added that the Favreau White Paper 
had been viewed in draft form and agreed to as to its 
historic accuracy by the provincial governments, so that 
it is particularly strong evidence of the constitutional 
position. 

Firstly it can hardly be said that the provinces and the 
federal'government h~d express~y agreed i~ 19?5 that the 
fourth general princ~ple embodied a_constitutional . 
convention. In tabling a copy of_his correspo~denc 7 !ith 
the provincial Premiers on the White Paper, Prime 11 nis ter 
Pearson stated in the House of Com.mons: 

•~11 the provinces have now agreed that th~ dr~ft 
White Paper on the "Amendment o~ the constitution 
of Canada", which is to be publ~shed by the 
federal government, satisfact?r1ly sets forth the 
history of the efforts to achieve agreement on an 
amending formula as well as the nature a~d effects 
of the plan that has now been agreed on. 
(H. of C. Debates, 1964-65, vol. XI, 11574) 
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eve:th~less, i~ his letter of January s 1965 to the 
provincial Premiers, Prime Minister Pear;on had stated: 

•~t ~he Conference I suggested that it might be 
po~sible to have a paper such as this issued as 
a Conferen 7e" document. On reflection it seems 
to me that it would be extremely difficult to 
try to get a text that would have the kind of 
~omplete agree~e~t of all governments that would 
Tf needed for Joint responsibility and sponsorship. 

le :esu~t of such an effort might be to delay 
publ1cat1on undesirably. I am accordingly not 
s~gge~ting this course. The f;dcral govern;cnt 
W~ll issue the White Paper in the normal way and 
will assume full responsibility for it. But I 
am, of course, anxious that it should not contain 
anything that any Premier would consider undesirable 
or in error." 

This can hardly be interpreted as an invitation to agree 
on the existence of a constitutional convention. In 
addition, the general character of the replies received 
from the provinces makes it possible to debate the nature 
and extent of their so-called "endorsement" of the 
publication. For example, the reply of ~w Brunswick 
merely stated: "Government of New Brunswick appreciates 
?PPOrtunity for study, and does not suggest any change 
in content". 

Secondly, the "fourth principle" itself expressly stated 
that "the nature and the degree of provincial participation 
in the amending process, however, have not lent themselves 
to easy definitions". 

Thirdly, it must be stressed that the Favreau White Paper 
says, at p. 11, by way of preface to the description of 
past practices and the four "principles" which it derives 
from them: 

"Thou ht not constitutional! bindin in an 
strict sense, t ey t e practices ave come 
to be recognized and accepted in practice as 
part of the amendment process in Canada." 

Hence it is apparent that whatever the scope of the fourth 
principle, it was not set forth as a legally binding rule. 

Fourth there is no suggestion in the judgment of the Supreme 
Court ~f Canada in the Senate Reference that this "fourth 
principle" would restrict either the legal power of the 
U.K. Parliament to enact amendments to the B.N.A. Act or 
the right of the Senate and l!ouse o~ Commons of Canada to 
request by resolution the U.K. Parliament to amend the 
B .N .A. Act. 

Fifth, the Government of Canada issued in 197~ a new w~ite 
paper, namely, Lalonde and Basford, The Canadian Constitution 
and Constitutional Amendment (1978 , 1n which the four 
princ1p es o t e avreau paper arc :e-stated as "four 
observations" The fourth of these is as follows (p. 13): 

s 
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"The fourth observation is that although not 
const1tut1onaiiy obliged to do ~o, the Government 
of_Canada, before asking Parljament to adopt a 
Jolnt Address, sought and obtained the consent 
of all provinces on the three amendments (1940, 
19S1 and 1964) that involved the distribution of powers." 

T~is_observation is explicjt in its disclaimer of any 
binding ob~igati?n to secure provincial consents for any 
amendment 1nvolv1ng the distribution of powers. 

IV - The "Request and Consent" Clause in Section 4 of the Statute of Westminster 

12. Since the Canada Act repeals s. 4 and s. 7(1) of the 
Statute of hestm1nster its preamble contains an express 
oeciarat1on that "Canada has requested and consented to 
the enactment" thereof, in accordance with s. 4 of the 
Statute of Westminster which provides: 

13. 

•~- ~ Act of Parliament of the United Kingdom 
passed after the commencement of this Act shall 
extend, or be deemed to extend, to a Dominion 
as part of the law of that Dominion, unless it 
is expressly declared in that Act that that 
Dominion has requested, and consented to the 
enactment thereof." 

It cannot be seriously maintained that the word "Dominion" 
in section 4 includes the governments or legislatures of 
the provinces: 

First, the provinces were not represented at the Imperial 
Conference of 1926 and 1930 that created the legislative 
history of the Statute of Westminster. 

Secondly, the wording of section 4 is similar to the 
wording of the Convention enunciated in the third recital 
of the Preamble which governs a request for amendments 
to the B.N.A. Act. The word "Dominion" in that Convention 
has always been considered to be the Government, or the 
Government and Parliament of Canada. Thus, amendments 
to the B.N.A. Act have been enacted by the U.K. Parliament 
on an address by the federal Houses of Parliament alone. 

Thirdly, statements of that era in both the British and 
Canadian Parliaments indicate that the ambiguous word 
"Dominion" was used to leave flexibility, being capable 
of meaning either the federal government or Parliament or 
both but permitting a request and consent by the Government 
alone should circumstances so require. During the debate 
at Westminster on the Statute of Westminster, it was moved 
in amendment that instead of the word "dominion" ins. 4 
there should be substituted the word ''Parliament of that' 
Dominion" because "the Parliawent of each Dominion is always 
referred to as the authority for testing the opinion of that 
particular Dominion''. The Minister in charge of the Bill 
fr. J.H. Thomas, replied: ' 

"If I had only to consult my own personal wishes r 
should be quite willing_to_accept this amendment, but 
the clause was drafted 1n its present form at the 
request of the dominions themselves. The government 
were indifferent on this point, but the real answer is 
that as far as the government was concerned we did not 
care which method was adopted, but what is now proposed 
was put in at the request of the dominions." 
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~ndeed, circumstance did require action by the Federal 
~~=rbment alo~e when ~n 1936 the Rovernment of Mr. King 

g Y ordcr- 1n-counc1l consent to the enactment of the 
n:c~~sartdBritish legislation to approve the abdication 
0 1 ng • w1:-rd V~I~ and to alter the Succession to the 
T~rone. Pri~e M1n1ster King later explained in Parliament 
t 1:-t the a~t1.on was perfectly "legal" under section 4 
winch requ1.res the "request and consent" of the federal 
Government alone to make British acts applicable to 
C~nada. T~e Leader of the Opposition, Mr. Bennett, agreed 
WJ.th Mr. King that the word "Dominion" rather than the 
':'Ord "Parliall'.ent of the Dominion" was used "in order that 
in the event of some emergency necessiting action by the 
Government rather than Parliament it would be possible 
for the government to act". See Can. H. of c. Debates, 
1937, pp. 44-45. 

Fourth, Australia requested the enactment of section 9(3) 
of the Statute, making "the Parliament and Government of 
the ~ommonwealth" the vehicle of Australia's request, at 
the instance of Sir James Latham who had declared in the 
Australian Parliament: 

"What is meant by "that Dominion" (in s. 4)? 
Generally it means, in practice, the executive 
Government of the Dominion. . .. If this statute 
is passed as drafted, a request by the Government 
of a Dominion will be final." 
(Extract printed in Keith, Speeches and Documents 
on the British Dominions, p. 267.) 

Thus, s. 9(3) was not inserted to exclude the Australian 
states but to include "the Parliament" as well as the 
government of the Commonwealth of Australia. 

However, an argument could still be made that there is a 
conventional requirement that any request for an amendment 
to section 7(1) of the Statute of Westminster should be 
preceded by the consent of the provinces since s. 7(1) 
was originally enacted on the basis of the agreement of all 
provinces. The argument would be that the Imperial Conference 
of 1930 (presumably on the initiative of Prime Minister Bennett) 
had placed on record the view that the critical sections of 
the proposed Statute of Westminster should not apply to Canada 
"except in response to such request as are appropriate to an 
amendment of the British North America Act"; that the terms 
of s. 7 of the Statute were subsequently agreed upon unani­
mously at a federal-provincial conference in April 1931; 
that that agreement was recited in the subsequent Joint 
Address of the Senate and House of Commons which requested 
the addition of s. 7 to the draft Statute of Westminster; 
and that s. 7 was enacted in the terms agreed upon. Therefore, 
provinces would at least have a debating point that no 
request for the repeal of s. 7(1) should now be made without 
their agreement. However, whether the fact that s. 7(1) 
was adopted upon the unanimous consent of the provinces is 
sufficient to amount to a binding convention is a debating 
point. Moreover, ev7n if it is suffic ien ~ to.amount to. a. 
binding convention, _its breach wou~d not impair t~e validity 
of any law passed without the required consents since, as 
previously stated, constitutional conventions arc not 
legally binding and are not enforceable in the courts. 
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V - Reducing Provincial Powers 

16. The Favreau white pa f affectin fed . pe~ r~ erred to amendments "directly 
will cerfainl;r:I-pr~vinc1al rela!ionships''. The argument 
for the enact : m; e that an_un1lateral federal request 
breach of the men_ 0 the Const1tu!ion Act, 1980, is in 
it contem late! 0 called cons!1tut1onal convention because 
provincial 1 t~ment~ents d1~ectly affecting federal­
provincial ;~w=r~~ns 1 P5 and 1t implies a reduction in 

17. It can be answered that the 1978 white paper referred to 
~mendments "involving the distribution of powers". Even 
if there we!e a C?nvention, it would apply only to 
amendments ~nvolv1ng the distribution of powers such as 
thos 7 made 1n 1940 (unemployment insurance), 1951 (old age 
pe~s1ons) and 1964 (supplementary benefits). The proposed 
Joint Address would not be in breach of any constitutional 
convention since the requested amendments do not effect 
any change in the distribution of powers. 

18. Such an answer, however, would probably not be persuasive. 
If there is a constitutional convention, its purpose is 
probably to prevent the federal government from securing 
changes in the powers of the provinces without their 
consent. If a change in the distribution of power requires 
provincial consent, it is probable that the introduction of 
a constitutional bill of rights binding on the provincial 
legislatures as well as the federal Parliament would also 
require provincial consents. The effect of a bill of rights 
is to limit legislative powers. Hence, it would be diffi­
cult to maintain that its effect would not be to cut down 
provincial legislative powers. In addition, section 42 of 
the Constitution Act, 1980 provides for approval of amendment 
by referendum instead of by legislatures or governments. 
It will certainly be argued that this section allows the 
federal government to amend the constitution "over the heads 
of the provinces". The provincial governments are completely 
excluded from this amending process. This can be viewed 
as a detraction from provincial powers. 

19. In any event, even if one admits that the proposed amendments 
affect federal-provincial relationships in a substantive way 
and effect a reduction in provincial powers, this does not 
have any effect on the validity of the proposed resolution 
since at best, a federal request for the contemplated 
amend~ents without prior agreement with the provinces would 
merely constitute a breach of the so-called_convention. As 
stated earlier, such a breach would not be illegal. The 
convention could not legally limit either the right of the 
Senate and House of Commons to present the Address to the 
Queen, or the legislative powers of the U.K. Parliament to 
enact the requested amendments. 
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