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CONFIDENTIAL

PART IT - EQUALIZATION AND REGIONAL DISPARITIES

intentionTzi Principle set out in this Part is a statement of ]

oH gOvernl_l’lem.-COmm’J.tment only. It does not place legal obligations

secrich al S. Thus, the opening words of subclause (1) of
Provide that the section operates:

" 2

without altering the legislative authority of
Parllamept or of the provincial legislatures,
or the rights of any of them ...".

%ggglgﬂ-élil) eXpresses the commitment of federal and provincial
legislatures ang governments to:

(a) promote equal opportunities for Canadians;

(b) further economic development to reduce disparities in
opportunities, and to

(e) provide essential public services of reasonable guality to
all Canadians.

This was agreed to by all governments at the September
1?80 Conference and is identical to the best efforts drafts
discussed at that Conference.

Subclause (2) of section 31 provides an additional com-

mitmen or e Parliament and the government of Canada, a
commitment to take such measures as are appropriate to ensure
that provincial governments have sufficient revenues to provide
essential public services.

The section is based on a proposal put forward by British
Columbia at the September, 1980 Conference.

The three best efforts drafts discussed at the September
Conference (the Saskatchwan draft, the Quebec draft and the British
Columbia draft) differed as to how this clause should be framed.
The Saskatchewan and Quebec drafts framed the commitment as one
to "the principle of making equalization payments”. The British
Columbia draft which refers to "taking such measures as are
appropriate" provides a more generic formulation and is therefore
more appropriate for a constitutional text.

At present we do not know what "measures" there might
be other than equalization payments to fulfill the commitment.
We do not even see, at present, how one could be designed.
Nevertheless there may be ways, as British Columbia has argued,
that would become obvious in the future. However, since we do
not see at present how such a measure might be designed or operate
a question asking for a description of such measures and whether
they would involve payments to governments or to people is very

hypothetical.

The text does not change the present equalization formula,
Entrenching the principle in the constitution has nothing to do
with the precise terms of the formula.

The commitment is to enable provinces to provide essential

ices without imposing an undue burden of provincial

taxation, Thus not all public services enter into the equation.

A decision on what is essential would consider factors such as
or only one province provided the service; whether

most . ¢
:ﬁ:tggzt of the service was out of line with that provided by
other provinces.

public serv.
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that there The test of "und?e burden" carries with it the notion

provincial must be a comparison made of provincial revenues and

raloet tax efforts. Tt carries with it the notion of a
ative balance between provinces.

1980 All three best efforts drafts presented to the September,
Conference (Quebec's, Saskatchewan's and British Columbia's)
contained a third subclause:

"(3) The Prime Minister of Canada and the First
Ministers of the Provinces shall review
together the question and principles of
such measures at least once every five years."

; There is no counterpart in section 31 because it is thought
adV1S§ble not to build procedural rigidity into the Constitution.
More importantly, however, the clause was left out because many
P?Ople seemed to misread it and feel that under such a draft the
Ministers would consult with each other only once every five years
while the subject was one that required continuous attention.

It will be remembered that there was a section respecting
regional disparities discussed during the 1967-71 constitutional
process which led to an article on that matter being included in
the Victoria Charter as follows:

PART VII--REGIONAL DISPARITIES
Art. 46, The Parhament and Government of Canada and
the Legislatures and Governments of the Provinces are
committed to
(1) the promation of equalty of opportunity and well
being for all individuals in Canada;

(2) the assurance. as nearly as possible, that essential
public services of reasonable quality are available to all
individuals in Cunada; and
(3) the promotion of econonuce development to reduce
disparities in the social and economic opportunities for
all individuals in Canada whorever they may live
Art. 47. The provisions of this Part shall not have the
effect of altering the distribution of powers and shall not
compel the Parliament of Canada or Legislatures of the
Provinces to exercise their legislative powers
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Constitutional
conferences

PART 111 PARTIE 11

CONSTITUTIONAL CONFERENCES

CONFERENCES CONSTITUTION NELLES

32. Until Part V comes into force, a con- 32, Avant I'entr
stitutional conference composed of the Prime  V, le premier min

€e en vigueur de [a partie

. _islre du Canada convoque
Minister of Canada and the first minister§ of au moins une fois Par an une conférence
the provinces shall be convened by the Prime 35co_n§muuonnel‘le 3 réumssal_'lt les  premiers
Minister of Canada at least once in every ministres provinciaux et lui
year unless, in any year, a majority of those  majorité d'entre eux décide de ne pas la tenir
composing the conference decide that it shall  une année donnée,
not be held.

méme, sauf si la 35

Conférences
constitutionne!
les




PART £
ITT CONSTITUTIONAI, CONFERENCES

Secti
====20m 32 - provides th i " o 3
at until the "final" amending formula

;gzif Zoof the Act) is in force, the Prime Minister
3 Minist nvene a constitutional conference of First
'y ers at least once every year. The requirement

can last for up to 41 years from the date of the

! partie St Act coming into force.

'ﬂvoqlu LOnstitutionne,
férencc o Part v i i
o comes into force in one of three ways (refer
iers section 37):
Ul'sj Iq 35 ;
la tenjr (
a) when both Houses of Parliament and the

legislatures or governments of all provinces
agree (which may be at any time from the
day of the coming into force of the Constitution
Act, 1980, up to two years from that date);

(b) automatically two years after the Constitution
Act, 1980 comes into force if action under

above has not been taken; or

{

(c) if eight provinces propose an amendment to the
pProvincial component of Part V and that version
or some federal alternative thereto is approved
by the people in a referendum then the amended
Part V comes into force within six months of the
daFe of the referendum (section 39). Under
this last procedure, section 32 might be
operative for four and a half years after the
comipq into force of the Constitution Act, 1980:

- provinces are given two years within
which to file an amended version of
Part V (section 38(2));
- the Government of Canada is then
given a further two-year period with-
in which it must hold a referendum
/ on that proposal (section 38(3)); and
there are six months after that date within
which the Governor General's proclama-
tion must be issued.

| If, however, a majority of First Ministers, in
any year, do not wish to have such a conference
then one will not be held.

Part IV describes the amending formula which will
be in force during the interim period before the
"final" formula under Part V comes into force.

wginal® here is not used in the sense of unamendable but in
* - the sense Of a formula which becomes operative after the

interim period.
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PART IV

INTERIM AMENDING PROCEDURE AND
RULES FOR ITS REPLACEMENT

33, Umiil Part V comes inlo force, an
amendment to the Constitution of Canada
may be made by proclamation issued by the
Governor General under the Great Seal of
Canada where so authorized by resolutions
of the Senate and House of Commons and by
the legislative assembly or government of
each province.

PARTIE 1V

PROCEDURE PROVISOIRE DE MODIFICATION
ET REGLES DE REMPLACEMENT

33. Avant I'entrée en vi r i
v, Ia Constitution du m*p:n"::
modifiée par proclamation du gouverneur
qénérnl sous le grand sceau du Canada, auto-
Sru:h par des résolutions du Sénat et de 2 §
Chambre des el par ['assemblée
législative ou le gouvernement de toutes les
provinces.

Procésure
Pprovnare de
modificatian




Procédure
Provisoire de
modification

PART 1V

INTERIM
AMENDING PROCEDURE AND RULES FOR ITS REPLACEMENT

apply forpgr;ei¥°§r°Vld?s for an interim amending formula to
or less or ag lon of time which might be as short as two years
proclamation ( g as 4-1/2 after the Governor General has issued
Act, 1980 intoplflrsuant to section 57) bringing the Constitution
Iscussed more foice.' The length of the interim period is
formula is g ully in the note on section 37, The interim
St out in sections 33 and 34 and they do not apply

to those parts
of i i i .
Canada (section §2T.C°“Stltutlon which can now be amended in

Sections 37, 38, 39 i i
whe > ' ' and 40 provide for a mechanism
reby a "final" amending formula will be adopted.

Section 33 - Interim Procedure for Amending Constitution

Section 33 - provides that amendments to the Constitution may,
for an interim period, be made with the unanimous
consent of both Houses of Parliament and all
provinces,

This section must be read together with section

34 which provides during this interim period for
the amendment provisions which affect one or more
but not all provinces and with section 36 which
provides that where there is an existing provision
for amendment in the constitution (e.g. sections
91(1) and 92(1) of the B.N.A. Act) they continue to
operate.

Although section 33 is broadly framed it does not
encompass amendments covered by section 34.
Section 34 is a more particular section and

the rules of statutory interpretation require
that more particular provision take precedence
over the more general.

Provincial consent may be given by either the
legislature (for example, by resolution) or by
the government of the province (this could be

by an informal instrument, such as a letter
signifying the provincial government's consent)
- the section talks about the consent ..."of the
legislative assembly or the government of each
province." Consent of the Senate and the House
of Commons must, however, be by resolution.

These procedures reflect past practice. On
occasion provincial consent to amendments has

been signified by letter from the province.

On other occasions the more formal process of
signifying consent by resolution of the legislative
assembly has been used.

"May be made by proclamation issued by the Governor
General" does not leave discretion to the federal
government to direct the Governor General not

to issue a proclamation. The “mgy" does not

relate grammatically to the issuing of the procla-
mation but to the use of a proclamation for such
purposes. The section means the same as if it
read that the Governor General shall issue a
proclamation when he is so authorized.




Ameodmentol 34 Until Part V¥ comes into force, an 34. Avant l'entrée en vigueur de la partic Medification &
B g 1o tome amendment to the Constitution of Canada in  V, les dispositions de la Constitution du l'é:;-lr_:dﬂ
by Y 1 isi i 1 certaines
but nat all relation to any provision that applies to one 5 Canada applicables & certaines provinces 5 pravinces

provinces or more, but not all, provinces may be made seulement peuvent étre modifiées par procla-

by proclamation issued by the Governor mation du gouverneur général sous le grand
General under the Great Seal of Canada  sceau du Canada, autorisée par des résolu-
where so authorized by resolutions of the tions du Sénat et de la Chambre des commu-
Senate and House of Commons and by the 10nes et par I'assemblée 1égislative ou le gou- 10
legislative assembly or government of each  vernement de chaque province & laquelle la
province to which the amendment applies. modification s'applique.




Section 34 - Amendments of Provisions Relating to Some but
not all Provinces

avion { Section 34 - Ggtates that amendments to provisions of the ‘

& ‘ : Constitution which apply to one or more, hut no

o | all provinces, can be amended in the interim T
w period with the consent of both nousei gg i;;

: ment and the legislature or governmen
province or provinces concerned.

‘ Provisions amendable in this way woulq 1nc}ude,

| for example, parts of the Terms of Un}on with -

‘ British Columbia, Newfoundland and Prince Edwar

Island, since these relate only to one 35

province. Another example would be section 1

'? of the B.N.A. Act which prescribes certain

= ! language guarantees in Quebec, an t
of the Manitoba Act which prescribes sim

guarantees in Manitoba.

and section 23
ilar

| This section could be used, for example, to

] extend the language guarantees in section 133

\ to New Brunswick should that province so desire.
(Premier Hatfield has indicated he would wish to
see Naw Brunswick so bound) - note: in this
regard, it is only amendments to existing

| provisions which apply to cne or more but not

| all provinces which can be made under this

i section, but the consent required is of the
province to which the amendment applies. Thus

‘ provinces not already covered by any such provision

could be added thereto.




Rules
applicable to
amendment

procedures

35. (1) The procedures for amendme
PRaRL . ent 35 (1) L'initiati océd
e e e s
Sena se of Com- |5 appartient au Sénat p ﬂ
::?::e:: ‘!;ryal::o‘ll?ﬁéselatwc assembly or gov-  munes, & I‘asscmbléf :Zgicslh:x?:br;.des com- 15
. vince ou au gouvernement de c:ech-ciMIc i

(2) A resolution made or other authoriza
: : : i (2) La ré i 5 , ;
g:nr e%r::;‘d for the purposes of this Part may donn]éc. d;ﬁ:lliug:df?tic o e
pmlamalio?\ta:;':l); u.meed befqre the issue of a 20 peut étre révoquée to:t ‘:ngrmm ae,

O by %, date de la proclamation qu‘elleT::;r?s‘;am i
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Section 35 .

Section 35(1)-

Section 35(2)-

Rules for Amendment Procedures

States that amendments may be initiated by either
the Senate or the House of Commons, or by the
legislative assembly, or by the government of a
province.

While initiation by the federal government must
be by resolution the section leaves the procedure
to be followed by provincial legislatures and
governments open, to be determined by them.

The provision mirrors the requirements for consent
to a constitutional amendment set out in section 33.
The Senate and House of Commons could initiate a
constitutional amendment by joint resolution while

a province might initiate an amendment by legis}atlve
resolution or by a letter from the Premier setting
forth a proposal.

Provides that consent given to an amendment (either
by resolution or otherwise) can be revoked by

the sponsoring legislative body or government at any
time before the amendment becomes law.

Equally action taken to initiate an amendment
(either by resolution or otherwise) can be
countermanded by the sponsoring legislative body or
government at any time before the amendment

becomes law.

A similar provision was contained in the Victoria
Charter proposals.




Limitation on
use of interim
amending
procedure

36. Sections 33 and 34 do not apply to an 36. Les articles 33 et 34 ‘appli jor
amendment to the Constitution of ganada pas aux cas de modification cge S‘apphquc'r.u i
where there is another provision in the Con-  pour lesquels une procédure différente est ;fovi;iff
stitution for making the amendment, but the 25 prévue par une autre disposition de la Consti- 25
procedure prescribed by section 33 shall be tution du Canada. La procédure visée
used to amend the Canadian Charter of [I'article 33 s’impose toutefois, pour modifier
Rights and Freedoms and any provision for la Charte canadienne des droits et libertés
amending the Constitution, including this ainsi que les dispositions relatives 3 la modi.'
section, and may be used in making a general 30 fication de la Constitution, y compris le pré- 30
cpnsolidnlion and revision of the Constitu-  sent article; cette procédure peut également
tion. servir a toute codification ou révision généra-
les de la Constitution.

T ———— e
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Section 36

Section 36
e —

Where an Existing Amending Procedure Exists
for Amendment in Canada

Provides that the interim amending procedure
of unanimous consent (in section 33) and that
relating to provisions affecting one or more
but not all provinces (section 34) do not apply
where there is already in the Constitution
another provision for making the amendment.
Existing provisions for making amendments
include section 91(1) of the B.N.A. Act which
provides that the Parliament of Canada may
legislate to amend the constitution of

the central government (subject to certain
exceptions); section 92(1) which provides
that provincial legislatures may amend t§e
Constitution of the province; and provisions
such as that in the B.N.A. Act, 1871 which
allows provincial boundary changes to be made
when the federal Parliament and provincial
legislatures agree.

The section expressly provides that the !
interim formula of unanimous consent (section
33) will apply to amendments to the Charter
of Rights and Freedoms.

Equalization (Part II of the Act) and the provision
for constitutional conferences (Part III of the
Act) would be amendable by section 33; no express
reference is made to them in this section because
there is no argument that they might apply only

to one or more but not all the provinces.




Coming into
force of Part V

37. Part V shall come into force
(a) with or without amendment, on such
day as may be fixed by proclamation 35
issued pursuant to the procedure pre-
scribed by section 33, or
(b) on the day that is two years after the
day this Act, except Part V, comes into
force,
whichever is the earlier day but, if a referen-
dum is required to be held under subsection
38(3), Part V shall come into force as pro-
vided in section 39.

37. La partic V cntre en vigueur 4 la Entrécen
premiére des dates suivantes: L ieomebel g

a) avec ou sans modification, 4 la date

fixée par proclamation prise conformé-

ment 4 la procédure visée a I'article 33;

b) deux ans aprés l'entrée en vigueur,

exception faite de la partie V, de la pré- 40

sente loi.
Il demeure entendu que, si la tenue d'un
référendum s'impose conformément au para-
graphe 38(3), la partie V entre en vigueur
conformément & 'article 39. 45

-




Entrée en
vigueur de la
partie V

C)

e

‘:;_
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Section 37
\

Section 37

Coming into Force of Part V

Provides that Part V (i.e.: the "final"*

amending formula) comes into force in one of
three ways:

(a) when both Houses of Parliament and the
legislatures or governments of all prov-
inces agree; this would be accomplished
by use of the amending procedure set out
in section 33 above; or

(b) automatically two years after the Constitu-
tion Act, 1980 comes into force, if prov-
inces have not agreed upon an amended
version of Part V which is to be put to

the people by referendum pursuant to
section 38(3); or

if eight provinces representing 80 per cent

of the population agreed upon a proposal

for a replacement for Part V as provided

for in section 38 and that proposal, or some
federal alternative thereto, is approved

by the people in a referendum, then Part V
amended in accordance with that proposal comes
into force within six months of the date of
the referendum (section 39).

mginal® here is not used in the sense of unamepdable but
in the sense of a formula which becomes operative after the
interim period.




Provincial
alternative
procedure

38, (1) The governments or legislative 45

assemblies of eight or more provinces that
have, according to the then latest general

census, combined populations of at least
eighty per cent of the population of all the
provinces may make a single proposal to
substitute for paragraph 41(1)(5) such alter-
native as they consider appropriate.

38. (” Les Rouver ou blé
législatives d'au moins huit provinces dont la
population confondue représente, selon le

recensement général le plus récent & I'épo-
que, au moins quatre-vingts pour cent de la
population de toutes les provinces peuvent

pr une prop commune en vue
5de remplacer la procédure prévue & I'alinéa
41(1)b).

Proposition de
remplacement




Section 3 A
=2=ction 38 Alternative Formula Proposed by Provinces

S i 2
Section 38 Provides for the adoption by referendum of an

alternative version of the "final" formula set
out in Part V. If eight or more provinces
%nltiate the referendum process provided for
e s sl ! in this section, within the twg-year interim
' | period, Part V (i.e,: the "final" formula),
will be determined by that process.

Section 38(1)-

Provides that if the governments or legisla-
tures of eight or more provinces that have at
least 80 per cent of the population can agree

on a single proposal as an alternative "final"
amending formula to the "provincial component”
of Part V, that will be put forward for approval
by referendum.

Thg provincial component is subsection 41(1) (b)
which provides that for general amendments the
provincial consent required is that of:

(i) every province that has or has had
25 per cent of the population of the
country;

two Western provinces with a combined
population of at least 50 per cent of
the population of the region;

(iii) two Atlantic provinces with a combined
population of at least 50 per cent of the
population of the region.

The provinces cannot change the component

of the Part V formula which requires Parlia-
ment's consent to constitutional amendments
(amendments made, for example, under section
92(1) of the B.N.A. Act with respect to the
Constitution of a province do not, of course,
require such consent). No proposal for an
amending formula which has been put forward
so far has done so and any such proposal
could be based on the philosophy that Canada
was of a confederal nature or merely an
association of states rather than the federa-
tion which we are.

Nor can provinces change that part of the
"final" formula which provides for the adoption
of general amendments to the Constitution by
the agreement of the people through referenda
rather than by the agreement of governments
(section 42).

A provincial proposal, by replacing
subsection 41(1) (b), however, could convert
section 41 into a quite different amending
formula. Among the options open are:

(1) The Fulton-Favreau formula of 1964

which would require the consent of Parliament
and of all provincial legislatures for
amendments regarding matters of fundamenta
concern, such as the distribution of powers
and the consent of Parliament and two_third.
of the provincial legislatures representin s
50% of the population for other matters of
mutual concern (such as the office of the
Queen or Lieutenant Governor) ;




=

(2) The "Toronto consensus" formula 1978-79
| 2 which would require unanimity for amendments
( to provincial ownership or jurisdiction
} B over natural resources, and the consent of
Parliament and 7 provincial legislatures
representing 85% of Canada's population
for all other matters, and

(1 (3) The "Alberta" formula of 1979-80 (which

l Alberta renamed the "Vancouver" formula)
which would require the consent of Parliament
and two-thirds of the provincial legislatures
representing at least 50% of the population
of Canada, except that if the amendment
affected the legislative powers of the
provinces, rights and privileges granted or
secured to a provincial legislature or
government, the assets or property of a ;
province, or the natural resources of a_prov1nce.
the amendment would not apply to a province
whose legislature had expressed its dissent.

Propasition ¢¢
remplacement

The percentage of population found in each
province according to the 1976 census is as

L

follows:

Nfld. 23% Que. 27% Man. 4%
P.E.I. 1% Ont. 36% Sask. 4%
N.S. 4% Alta. 8%
N.B. 3% B.C. 11%

(The next census will occur June, 1981, but it is
unlikely that the relative positions of the
provinces will charge except that Quebec will likely
drop to 26% and Alberta rise to 9%.)

Thus any alternative must have the consent of
Ontario and Quebec each of which has more than
25% of the population. Also, by requiring the
consent of at least 8 provinces, a region can
not be ignored; there must be at least two

{ provinces in both the Atlantic and Western
regions that agree to the proposal. This
stringent requirement can be justified on the
ground that an alternative to Part V should
have strong support before it qualifies as a
serious proposal to be put before the people in
a referendum and that it should have support
from all regions of the country.

O

The requirement will be criticized on the

ground that it heavily favours central Canada
since both Ontario and Quebec obtain a veto

under Part V as it is presently drafted and

their consent is needed before any alternative
thereto can be put to the people in a referendum.
On the other hand ‘n a referendum those two
provinces do represent over 60% of Canadians.




alternative

(2) One copy of an alternative proposed (2) Chaque province concernée peut dépo- "‘M“‘-“,
under subsection (1) may be deposited with  ser le texte de la proposition visée au para- ey
the Chiel Electoral Officer of Canada by graphe (1) auprés du directeur général des

each proposing province within two years élections du Canada dans les deux ans sui- 10
after this Act, except Part V, comes into 10 vant I'entrée en vigueur, exception faite de la
force but, prior to the expiration of that partic V, de la présente loi, étant entendu
period, any province that has deposited a  qu'elle peut retirer le texte au cours de cette
copy may withdraw that copy. période.

€




Section 38(2)
B

the toderal vover:

ul Adopted by Rete venduw
A s Rl SR

= Provincial Alternative or that Preferred by

Provxdes_that when the provinces agree on an
alternative to the provincial component of Part V
they shall deposit a draft of that proposal with
the Chief Electoral Officer.

Any province so filing would be entitled to
withdraw its proposal at any time within the
two year period. The proposals filed by at
least 8 provinces having 80% of the population
would have to be identical.

This is preliminary to the holding of a ref-
erendum to allow the people to choose whether
they prefer the proposed provincial alternative
Oor one put forward by the federal government.
This could be Part V, as contained in the Act,
or another federal alternative put forward
under para. 38(3) (a).

The Chief Electoral Officer is chosen because he
has an independent status as an officer of
Parliament and he will likely be the person 1in
charge of conducting the required referendum -
the Parliament of Canada may under Section 40(1)
set the rules for holding the referendum but it
is likely it would choose to use the offices of
the Chief Electoral Officer for this purpose.

In the Referendum Bill, which died on the
order paper in May, 1979, the Chief Electoral
Officer was under the terms of that legisla-
tion placed in charge of the referendum.

If the federal government should support the
provincial alternative agreed to by 8 or more
provinces, but not 10, then a referendum would
have to be put to the people asking whether
they preferred that alternative or the one
presently set out in paragraph 41(1)(b) ie.:
modified Victoria. If all 10 provinces and
the federal government agreed, however, this
could be substituted for section 41(1) (b)

by using the interim amending formula of
unanimous consent set out in section 33,




Referendom

(3) Where copies of an alternative have (3) Dans les cas oi, deux ans aprés I'en- -l p !

been filed as provided by subsection (2) and, 15 trée en vigueur, exception faite de la partie
on the day that is two years after this Act, V, de la présente loi, au moins huit provinces
except Part V, comes into force, at least remplissant les conditions démographiques
eight copies remain filed by provinces that  visées au paragraphe (1) n'ont pas retiré leur
have, according to the then latest general texte, le gouvernement du Canada fait tenir, 20
census, combined populations of at least 20 dans les deux années suivant I'échéance des
cighty per cent of the population of all the deux ans, un référendum pour déterminer
provinces, the government of Canada shall laquelle des procédures suivantes sera adop-
cause a referendum to be held within two  tée:

years after that day to determine whether a) celle qui est prévue 2 I'alinéa 41(1)b) 25
(a) paragraph 41(1)(b) or any alternative 25 ou I'é lle procédure de rempl t
thereto proposed by the government of proposée par le gouvernement du Canada
Canada by depositing a copy thereof with aprés dépdt de son texte auprés du direc-

the Chief Electoral Officer at least ninety teur général des élections au moins quatre-
days prior to the day on which the referen- vingt-dix jours avant la date du référen- 30
dum is held, or 30 dum;
(b) the alternative proposed by the prov- b) celle qui fait I'objet de la proposition
inces, des provinces.

shall be adopted.

i




gection 38 (3)

provides that where the required number of
provincial consents to an 2 i yoposal
for the provincial component £0X t !
formula are filed, at the end of two years
after the gggstitution Act comes jnto forcet.
the Government Sf Canada shall ensure that 2
referendum is nheld giving the people of Ccanada
the choice between that alternative 2

nd
such one as might be preferred by the gederal
gove:nment.

1+ is probable ghat the federal government‘s
Preferred alternative would be the modi fied

Vvictoria proposal now set out in section
41(1) (b) sinces

it is similar to the oné which has been
agreed to at one time at least bY all
provincial qovernments:

it provides for a quaranteed regional
palance:;

yet it is rly rigid as would be 2
provision for unanimous consent of all
provincial jegislatures:

nevertheless, an alternative proposal mi
forward !from the provinces pursuant T
38(1) and (2) which would lead the

ment tO think that something other
section 41(1) (

jg therefore

Should the federal Eovcrnment agree with @
t

1ternative, proposed by 8 or 9
y all 10 pruvinces, then
be held asking
pre{errcd that
ified victoria Charter
i ection 41(1) (b)) .




Coming into
foree of Pant V
where
referendum
held

Rules for
referendum

39. Where a referendum is held under 39, Dans les six mois suivant la date du35Enréect
subsection 38(3), a proclamation under the 35 référendum, une proclamation sous le grand ;‘r‘!‘i‘:fv apres
Great Seal of Canada shall be issued within  sceau du Canada est prise en vue de faire référendum
six months after the date of the referendum  entrer en vigueur la partie V, éventuellement
bringing Part V into force with such modifi- modifiée dans la mesure nécessaire pour
cations, if any, as are necessary to incorpo- incorporer la proposition approuvée par la40
rate the proposal approved by a majority of 40 majorité des votants et pour intégrer les
the persons voting at the referendum and  autres aménagements justifiés qui en décou-
with such other changes as are reasonably lent.
consequential on the incorporation of that
proposal.

40. (1) Subject to subsection (2), Parlia-45 40. (1) Sous réserve du paragraphe (2), le Réglesen
ment may make laws respecting the rules  Parlement peut légiférer pour réglementer In45mm:'m
applicable to the holding of a referendum tenue du référendum visé au paragraphe
under subsection 38(3). 38(3).

—7




Section 39
e —

Section 39

Section 40 -

Section 40(1)

Coming into Force of Part V where a Referendum

is Held

Provides that where a referendum is held a
proclamation must be issued within six months
by the Governor General bringing the proposal
chosen by the people into force.

In addition consequential changes to the other
components of the "final" amending formula set
out in Part V would be made by virtue of this
section, for example,

- the present section 41(1)(b) provides for
consent of a province - Sections 42 and 45
accordingly assume that consent will be given
by resolution of the legislature and refer
to such resolution, yet it is open to the
provinces by means of theprocedure prescribed
in Section 38 to provide for a '"provincial
component' of the final formula which would
not use resolutions of the provincial
legislatures - it might require only the
consent of the government of a province, or
it might require a provincial statute. In such
case consequential amendments would be required
in Sections 42 and 45.

It may be questioned why the voting in this case
is on a national basis with no requirement for
majorities from the particular regions of the
country. This is because the formula put forward
by the provinces will already have been approved
by at least eight of the provinces. Thus it

is not felt necessary to provide for a regional
majority in the referendum.

Rules for Referendum

Provides that Parliament may make rules for
holding the referendum described in Section 38.

Parliament's authority in this regard will be
subject to Section 40(2) which provides that all
citizens may vote subject to reasonable distinction
or limitation.

Parliament's authority in this regard would be
limited by the new constitutionally-entrenched

Charter of Rights set out in Part I of the
Constitutional Act 1980 and its requirements
for freedom of expression, opinion and the media.

It is reasonable to assume that provisions similar
to those set out in the Referendum Bill, which
died on the order paper in May 1979 would be
enacted,




Right to vote (2) Every citizen of Canada has, without
unreasonable distinction or limitation, the
right to vote in a referendum held under
subsection 38(3).

(2) Tout citoyen canadien a le droit de
vote & I'occasion du référendum visé au para-
graphe 38(3). Ce droit ne peut, sans motif
valable, faire I'objet d’aucune distinction ou
restriction.

Droit de vote
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CONFIDENTIAL

PART V

P
PROCEDURE FOR AMENDING THE CONSTITUTION OF CANADA

3 Part V provides for what is called in these brief-

tgz :gzzz :hnfi?al? amending procedure., It is final only in

amending f at it is to bele distix?guished from the interim

couldINe s Oormula set out in sections 33 and 34 of part IV. It

Refar: course, be amended before or after coming into force.
Section 47 which provides that:

47. The procedures prescribed by section
41, 42 or 43 do not apply to an amendment
to the Constitution of Canada where there is
another provision in the Constitution for
making the amendment, but the procedures
prescribed by section 41 or 42 shall neverthe-
less be used to amend any provision for
amending the Constitution, including this
section, and section 41 may bc used in
making a general consolidation or revision of
the Constitution.

% _Part V provides for two alternate ways of approving
COnSFItgtlonal amendments, by approval of the federal and
pProvincial legislatures (sections 41 and 43) or by approval
of the people in a referendum (section 42).

E As noted above (section 37), this "final" formula
set out in Part V, can come into force in one of three ways:

(1) when both Houses of Parliament and the legisla-
tures or governments of all provinces agree, if
within two years of the coming into force of the
Act;

(2) automatically two years after the Constitution
Act, 1980 comes into force; or

(3) if the provinces agree upon an alternative to the
provincial component of section 41, and that version
or some alternative thereto is approved by the
people in a referendum,then Part V amended accord-
ingly comes into force within six months of the date
of referendum (section 39).



PART V

PROCEDURE FOR AMENDING
CONSTITUTION OF CANADA

PARTIE V

PROCEDURE DE MODIFICATION DE LA
CONSTITUTION DU CANADA

General 41. (1) An amendment to the Constitution 5 41. (1) La Constitution du Canada peut
m}‘,": ff  of Canada may be made by proclamation é&tre modifiée par proclamation du gouver-

Constitution of  issued by the Governor General under the
et Great Seal of Canada where so authorized
by
(a) resolutions of the Senate and House of 10
Commons; and
(b) resolutions of the legislative assem-
blies of at least a majority of the provinces
that includes

(i) every province that at any timel5
before the issue of the proclamation
had. according to any previous general
census, a population of at least twenty-
five per cent of the population of
Canada, 2
(ii) at least two of the Atlantic prov-
inces that have, according to the then
latest general census, combined popula-
tions of at least fifty per cent of the
population of all the Atlantic provinces, 25
and

(iii) at least two of the Western prov-
inces that have, according to the then
latest general census, combined popula-
tions of at least fifty per cent of the 30
population of all the Western provinces.

Definitions (2) In this section,

“Atlantic | “Atlantic provinces” means the provinces of

sheigige Nova Scotia, New Brunswick, Prince
Edward Island and Newfoundland: 35

“Western “Western provinces” means the provinces of

provinces

Manitoba, British Columbia, Saskatche-

au présent article.

neur général sous le grand sceau du Canada,
autorisée:

a) par des résolutions du Sénat et de la
Chambre des communes;

b) par des résolutions des assemblées
législatives d’une majorité des provinces;
cette majorité doit comprendre:

(i) chaque province dont la population,
avant la date de cette proclamation,
représentait, selon un recensement géné-
ral antéricur queclconque, au moins
vingt-cing pour cent de la population du
Canada,

(i) au moins deux des provinces de
I'Atlantique dont la population confon-
due représente, sclon le recensement
général le plus récent & I'époque, au

Procédure
normale de
modification

5

20

moins cinquante pour cent de la popula- 25

tion de I'ensemble de ces provinces,

(iii) au moins deux des provinces de
I'Ouest dont la population confondue
représente, selon le recensement général

le plus récent & Iépoque, au moins cin- 30

quante pour cent de la population de
I'ensemble de ces provinces

(2) Les définitions qui sui s’appli

o |

la Nouvelle-Ecosse, du Nouveau-Bruns-
wick, de ['lle-du-Prince-Edouard et de
Terre-Neuve.

wan and Alberta. «provinces de 1'Quests Les provinces du o
Manitoba, de la Colombie-Britannique, de 40 '~

la Saskatchewan et de I'Alberta.

aprovinces de I'Atlantiques Les provinces de 35 sprovinces de

I'Atlantiques

sprovinces de

2T




Section 41 - General Amending Formula

CONFIDENTIAL

In order to see the complete amending process,
should read section 41 together with section 4
provides for amendments to provisions affecting one€
or more but not all of the provinces, section
provides for amendment by Parliament for the e

one
3 which

48 which
xecutive

government of Canada, the Senate and the House of
Commons, and section 49 which provides that provincxal
legislatures may make amendments with respect to
Provincial constitutions.

Section 41 is a modified version of the Victoria
formula in that the consent required from the
Atlantic provinces must be by at least two provinces
comprising at least 50 per cent of the poPulatlon
of all Atlantic provinces. In the Victoria formula
such a population requirement only pertained to the
two Western provinces.

The Victoria amending formula was acceptable to

all governments in Victoria in 1971, although Quebec
rejected the whole constitutional proposal because

the provision relating to social services did not go
far enough; in addition, Saskatchewan never officially
accepted the whole Charter because its government
changed at that time.

Subclause (1) will require, at the present time,
the consent of Ontario and Quebec.

The percentage population of the provinces is as
follows:

Nfld: - @ 2% Que., - 27% Man. - 4%
P.EvI. ~ 4% Ont. - 36% Sask., = 4%
N.S. - 43 Alta. - 8%
N.B. - 4% B.Cay = 'I1%

It should be noted, however, that the formula re-
quires the consent of "every province that at any time
before the issue of the proclamation (i.e.: bringing
any particular constitutional amendment into force)
had a population of at least 25 per cent ... ".

Thus, the consent of every province which at any

time in its history had 25 per cent of the popula-
tion is required, even though at the time of the
particular amendment it may have less than that
number. Therefore, over the course

of time the consent of several provinces could be
required under this section. That would only occur
if, as a result of population shifts, that province
at some time or other had 25 per cent of the
population of the country.




The population of provinces by percentage of
total population of the Atlantic and Western
regions respectively are set out below. The
figures are taken from the 1976 census. Those
for the next census in June, 1981 are not

expected to change the relative positions of the
Provinces.

Atlantic Region

Nova Scotia 38%
New Brunswick 31%
Newfoundland 25.6%
P.BE.I: 5.4%

Western Regions

British Columbia 39%
Alberta 29%
Saskatchewan 16%
Manitoba 16%

The result of the 50 per cent regional population
requirement means that in no case will the vote of

any other Atlantic province, would not constitute
a majority.

In the Western region the regional population
requirement means that an amendment can only be
made when British Columbia and at least one of the
other Western provinces agree. Otherwise, if B.C.
does not agree, the three other Western provinces
must agree.

As noted above, the provincial component of the
amending formula (section 41(1) (b) can be altered
if eight provinces having at least 80 per cent

of the population agree on an alternative proposal
which is approved by referendum as provided for
under section 38.

Victoria Proposal

Art. 49. Amendments to the Constitution of Canaca may
from time to time be made by proclamation issued by the
Governor General under the Great Seal of Canad: when
so authorized by resolutions of the Senate and House of
Commons and of the Legisiative Assemblies of at least a
majority of the Provinces that includes

(1) every Province that at any time before the issue of
such proclamation had, according to any previous gen-
eral census. a population of at least twenty-five percent
of the population of Canada;

(2) at least two of the Atlantic Provinces;

(3) at least two of the Western Provinces that have,
according to the then latest general census, combined
populations of at least fifty per cent of the population of
all the Western Provinces.

CONFIDENTIAL

P.E.I. count since any two other Atlantic provinces
can carry an amendment and yet P.E.I., combined with

=



Why did the federal government propose the Victoria

CONFIDENTIAL

amending formula as the "final" formula?

1,

2.

All Provinces and the federal government
explicitly agreed to its provisions in 1971.

It provides for a regionally-weighted
"national consensus" requiring the agreement
of Parliament and the legislatures of at
least six provinces representing over 80% of
the Canadian population distributed among
four regions.

The Victoria formula (or variations of it)
continues to have broad public support (the
Pepin-Robarts Report, the Canadian Bar Associa-
tion Report, the Ontario Advisory Committee

on Confederation Report, the Quebec Liberal
Party "Livre Beige").

The Victoria formula strikes an appropriate
balance between the need for flexibility and
the need for stability.

The provisions of the Alberta amending
formula, discussed at the First Ministers'
Conference in September, 1980, were not
explicitly accepted by all provinces or by
the federal government. The emerging
consensus around the Alberta approach was
contingent upon acceptance of a larger
package of constitutional changes. There

was some continued concern about the opting-
out provisions which might lead to a checker-
board effect over time. Furthermore, some
questions remained unresolved, such as how

to handle amendments where opting-out would
not be appropriate (i.e., amendments respecting
the Supreme Court and the Senate). If, however,
eight provinces representing at least 80

per cent of the population were to agree to

a fully elaborated version of the Alberta
formula, it could be put to the people in a
referendum. If adopted, it would replace

the Victoria formula.




Amendment

authorized by

referendum

42. (1) An amendment to the Constitution

42. (1) La Constitution du Canada peut

of Canada may be made by proclamation 40 étre modifiée par proclamation du gouver-

issued by the Governor General under the

Great Scal of Canada where so authorized
by a referendum held throughout Canada
under subsection (2) at which
(a) a majority of persons voting thereat,
and
(b) a majority of persons voting thereat in
each of the provinces, resolutions of the
legislative assemblies of which would be
sufficient, together with resolutions of the

Senate and House of Commons, to author- 10

ize the issue of a proclamation under sub-
section 41(1),
have approved the making of the amend-
ment.

neur général sous le grand sccau du Canada,

autorisée par un référendum tenu dans tout

le pays conformément au paragraphe (2) et

lors duquel la modification a été approuvée:
a) d'une part, 4 la majorité des votants;
b) dautre part, & la majorité des votants
de chacune des provinces dont les résolu-
tions de leurs assemblées législatives suffi-
raient, avec les résolutions du Sénat et de
la Chambre des communes, a4 autoriser la

Modification
autorisée par
référendum

proclamation mentionnée au paragraphe 10

41(1).
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Section 42 Amendment by Referendum

Section 42(1) - provides for approval of amendment by

refe;endum instead of by legislatures as
required by section 41,

It is being argued that this section allows
the federal government to amend the constitution
?over the heads of the provinces". It does;
it allows going "over the heads of the
province" to the people of the respective
provinces. A better characterization of the
section is to say that it allows constitutional
issues to be removed from the hands of
governments and placed in the hands of the
Eeogle for decision. Governments too often

ave a vested interest in constitutional
amendment which means that they make decisions
based on what would lead to most power for that
particular government. This does not necessarily
lead to the best solution for the country

as a whole. It is this attitude on the part

of governments which has led to the cont;nued
deadlock in federal-provincial constitutional
negotiations for more than 50 years. It must
be emphasized that a referendum under this
section cannot be won on the basis of a national

majority only.

Two majorities are required in order to

ensure acceptance of the proposed amendment

in all regions: a majority of voters voting
and a majority in each region. The purpose

of the section is to place authority to consent
to an amendment directly in the hands of the
people as an alternative to amendment by
agreement by Parliament and the provincial
legislatures. Thus, the required regional
majorities parallel the consent required

from provincial legislatures under section 41.
On the basis of the present section 41,
approval by referendum therefore would require:

(a) a majority of voters voting thereat;

(b) a majoritv of voters

(i) in every province having or
having had 25 per cent of the
population (Ontario and Quebec);

(ii) in at least two Atlantic prov-
inces having combined populations
of at least 50 per cent of the
region;

(iii) in at least two Western provinces
having the combined population of
at least 50 per cent of the region.

If section 41 is amended as a result of an
alternative proposal by the provincial or federal
government under section 38, then the require-
ment for regional approval in a referendum under
this section would change accordingly.

It may be asked why only a referendum author-
ized by Parliament and not by the provinces is
provided under this section. The rationale

is that only Parliament represents all of the
people of Canada and, consequently, the ability
to go to them by way of referendum should be
vested in the national Parliament.




Authorization
of referendum

2) A referend i 3
“)(sm" b:";:'dw:hr:rf:r;?:ieg c:’n ;ubsccuonlS (2) L'ordre de tenue d'un référend Autorisation de
mation issued by the Governor y(!:;:::':} mcn:ion"é. au paragraphe (1) est do:;.e ;:: référendum
under the Great Seal of Canada authorized :::fw: ?2:;% :u gouverneur général sous le 15
by resolutions of the Senate and House of u du Canada, autorisée par les

résolutions
Commons. 2000mm1::::_ du Sénat et de la Chambre des




Section 42(2)
-_‘-\_.

Provides that a national referendum shall be
held under section 42(1) when directed by
Proclamation issued by the Governor General
when authorized by resolution of both Houses
of Parliament. Parliament is empowered by
Section 46 (1) to make rules respecting the
holding of this referendum,




5 4 . g T Modification 4
Amendinent of 43. Ap amendmep, L0 the (.onsmuuon of

! r 43. Les dispositions de |3 Cuns(ituliqn du I'égard de
:'1:’::;:.:‘» wome Canada n relation lo any Provision thay Ch i} ﬂpp'icablcs 4 certaines Provinces 20«”“”‘-2
but not al) applies to one or more, but ngy all, Provinces Seulemeny Peuvent giro modifiées par procla-  provine
Provinces may be made by procklmalion issue, by ¢ tion dy Bouverney, 8énéral soyg le grand
Governor Generg) nder (p, U Seal 25 sceay d 1

a
the legisiagiye assembly of ach provinee o provinee 3 I
which the amendmen applies, e,
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/ Section 4 =
) 2ection 43 Amendments of Provisions Relating to Some
’ but not all Provinces

} Section 43 = Provides that amendments to provisions of
the Constitution that apply to one or more,

bgt not all of the provinces, may be amended

[ with the consent of the two Houses of Parlia-

o« ment and the legislative assembly of each

o | Province to which the amendment applies.

-

‘ This is identical to the interim amending

{ formula for the same cases set out in section
34 of this Act and to Article 50 of the
Victoria proposal.

Art. 50. Amendments to the Constitution of Canada in
relation to any provision that applies to one or more, but
| not all, of the Provinces may from time to time be made
I by proclamation issued by the Governor General under
] il the Great Seal of Canada when so authorized by resolu-
| tions of the Senate and House of Commons and of the

Legislative Assembly of each Province to which an
amendment applies.

f ; There is no referendum alternative for

| amendments under this section, It would not
; be appropriate to hold a national referendum

| on an issue pertaining to one or more but

B | not all provinces.
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Amendinents

without Semie  Canada may be made by proclamation under

resolution

44. An amendment to the Constitution of 30  44. La Constitution du Canada peut étre x:f;';“;‘;;‘:f‘m
modifiée par proclamation, dans le cadre du _ 4q Sénat

subsection 41(1) or section 43 without a  paragraphe 41(1) ou de I'article 43, sans une 30
resolution of the Senate authorizing the issue  résolution du Sénat autorisant la proclama-

of the proclamation if, within ninety days tion, lorsque, dans un délai de quatre-vingt-
after the passage by the House of Commons 35dix jours suivant I'adoption par la Chambre

of a resolution authorizing its issue, the des communes d’une résolution a cet effet, le
Senate has not passed such a resolution and  Sénat n'a pas adopté une telle résolution et 35
if, at any time after the expiration of those  si, aprés I'expiration de ce délai, la Chambre
ninety days, the House of Commons again  des c adopte de la résolu-
passes the resolution, but any period when40tion. Dans la computation du délai ne sont
Parliament is prorogued or dissolved shall pas comptés les jours pendant lesquels le
not be counted in computing those ninety  Parlement est prorogé ou dissous.

days.




¢

Section 44

Section 44

CONFIDENTIAL

Amendments Without Senate Approval

Provides that where the Senate refuses to au-
thorize an amendment by passing a resolution, the
House of Commons may override that lack of consent
by re-passing the resolution., All such amend-
ments will require the approval of either a
majority of provinces regionally distributed
as set out in section 41(1), or the provinces
immediately concerned (section 43). It is not
thought appropriate that the Senate should

be able to block a proposed amendment to which
both the House of Commons and the relevant
provincial legislative assemblies have agreed.

The section has no application to amendments
by national referendum under section 42.

The section has no application to amendments
which require Parliament's consent alone - those
relating to the executive government of Canada,

or the Senate, or House of Commons, under
section 48,

An amendment to abolish the Senate, however,
could be accomplished without Senate approval
by virtue of this section since "the powers
of the Senate" are by virtue of section 50
amendable by the general amending formula

(section 41) and are not among the items which
require Parliament's consent alone.

A similar provision was contained in the
Victoria formula:

“

Art. 51. An amendment may be made by proclamation
under Article 49 or 50 without a resolution of the Senate
authorizing the issue of the proclamation if within ninety
days of the passage of a resolution by the House of Com-
mons authorizing its 1ssue the Senate has not passed such
a resolution und at any time after the expiration of the
ninety days the House of Commons aguein passes the reso-
lution, but any period when Parliament 1s prorogued or

dissolved shall not be counted in computing the ninety
days.
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Rules
applicable to
amendment

procedures

Idem

45. (l)_Thc procedures for amendment 45. (1) L%
described in subsection 41(1) and section 43 45 modification
may be initiated either by the Senate or
House of Commons or by the legislative

nitiative des procédures de Rl
visées au paragraphe 41(1) etd  procédures de

I'article 43 appartient au Sénat, 4 la Cham-  modification

X bre des c oual v trarnal
assembly of a province. tive d’une province. législa
(2) A resolution made for the purposes of (2) La résolution adoptée dans le cadre de  'dem
this Part may be revoked at any time before  la présente partie peut étre révoquée a tout
the issue of a proclamation authorized by it. moment avant la date de la proclamation

qu'elle autorise.

'




section 45 =

section 45(1) -

section 45(2) -

CONFIDENTIAL

Rules for Amendments by parliament and the

Provincial Legislatures

Provides that amendments under sections 4
43 may be initiated by either the Senate ©
House of Commons, OX by the legislative as
of any province. presumably this will be done
by resolution of the respective legislative

assemblies.

t any resolution may pe revoked
dment to which it
jlar provisions

provides tha
any time pefore the amen
relates becomes law. Sim
part of the yictoria proposal.

were

Art. 52. The following rules apply to the procedures for
amendment desc ribed in Articles 49 and 50
(1) either of these procedures may be i
Senate or the House of Commuons oF
Assembly of a Province;
2)a resolution made for the purposes ©
be revoked at any ume before the issue

tion authorized by it

nitiated by the
the Legislative

{ this Part may
of a proclama-




Rules for
referendum

applicable 1, t

e
under Section 43

Right 1o vote

45, Withoyq
hmi(alion. the

in a referendum
Section 42,

vote lors gy référendum
held undcrlOdroil

46. () Le
pmagraphe (2
lenue g, référeng,

Py rlemeng
)

T réglementer |5

um visé 5 Particle 42,

(2) Tou Citoyen Canadien 3 |e droit de
isé 4 ‘article 42; ce
Motif valaple, faire I'objet 10
inction ou Testriction,

e peut, syng
d'aucype dist

PeUL, sous réserye gy 5 e slcmentation
+ [Egifére, é,
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Secti
tion 46 Rules for Referendum

Section i
46 (1) Provides that Parliament may make rules

for holding the referendum described in
section 42,

Parlia@ent's authority in this regard will
be subject to section 46 (2) which provides
that all citizens may vote subject to
reasonable distinction or limitation.

Parliament's authority in this regard

would be limited by the new constitutionally-
entrenched Charter of Rights, set out in

Part I of the Constitutional Act, 1980, and
its requirements for freedom of expression,
opinion and the media.

It is reasonable to assume that provisions
similar to those set out in the Referendum
Bill, which died on the order paper in May,
1979, would be enacted.

Section 46(2) - Guarantees that all citizens of Canada

without unreasonable distinction have the
right to vote in a referendum. However,
reasonable distinctions or limitations
would be permitted (e.g., minors would not
be able to vote). This parallels the
provisions in section 3 of the Cpar;er of
Rights respecting voting in provincial

and federal elections.

20
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Limitation on
use of general
amending
formula

47. The procedures prescribed by section 47. Les articles 41, 42 ou 43 ne sappli-  Reuriction v
41, 42 or 43 do not apply to an amendment  quent pas aux cas dc‘modif ti 4 S
to the Constilu!ion of C:nada where there is  tionnelle pour Ins;qucls une ;::oé?“?u:zn;‘i?fz. 'v‘:’?:’f‘:"
another provision in the Constitution for | Srente est prévu i iti A
making the amen@mem. but the procedures la Consli‘:ulio: ;:iaur uCn:n:::nm ld.:ipot:ég:utlﬁ
prescribed by section 41 or 42 shall neverthe-  visée aux articles 41 ou 42 s'imposcptoutcfois
less bc used to ame_nd‘any'pmvision for  pour modifier les dispositions relatives 4 la
amgndmg the Constitution, including this modification de la Constitution, y compris le
section, and section 41 may be used in 20présent article; la procédure vi;ée a l'article 20
making a general consolidation or revision of 41 peut également servir d toute codification
the Constitution. ou révision générales de la Constitution.
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Section 47

Section 47

CONFIDENTIAL

Clarification re: Use of Amending Formula

Provides that the general amending formula
(section 41 or 42) and the procedure for
amendments respecting one or more but not all
provinces (section 43) may not be used where
there is another provision in the Constitu-
tion for making amendments. For example,
section 48 provides that Parliament may
amend provisions relating to the executive
government of Canada, or the Senate or

House of Commons. Section 49 provides‘thc’}t
provincial legislatures may amend provincial
Constitutions.

However, the section makes it clear that

the general amending formula (section 41 or
42) must be used to alter any provision .
respecting the procedures for constitutiona
amendments, including this section, and

that section 41 may be used to make a gene;al
consolidation or revision of the Constitution.

Usno)

UT053y 43599 ayg

YOMNYD) 4€ ROl

L ‘d§r¢}1ﬁz;a1sa;1 zéggiiﬁiy'-"Vﬂlf Yoo RO




Amendments 48. Subject Lo sectig,
by Parliamest exclusively mak
tution of Canag.
government of

House of Comm,

n 50, Parliumcm may 48. Sous réserve de I’
¢ laws Amending (pe Constj- ment Compéten
a in relation o the Executive 25 les dispusi(inns

Canada o the Senape Of  relatives au
ons, Sénat eq 3 la

article 50, e Parle-
Ce exclusiy,

de la Constit
Pouvoir exge,
Chambre des ¢

Modification
> par le
¢ Pour modifjer Parlement

ution dy Canada 25
ULIF fédéra, au
OMmunes,




, not less than the number of Senators
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| Section 48 = ‘
Il £ S€ction 48 Amendments by Parliament

The section provides that parliament itself
may make amendments to provisions concerning
the executive government of canada, or the

Senate or the House of Commons .

This section must be read together with

section 50 which exempts certain matters
from that amending power:

= the office

= the office

of the Queen;

of the Governor General;
= the powers of the Senate;

‘ = the number of members by which a
|

province is entitled to be repre-
sented in the Senate, and the
! '3 residence qualifications of Senators;

| ( = the right of a province to a number
k [ g of members in the House of Commons,

representing the province;

- the principles of proportional repre-
1 sentation of the provinces in the House
i r of Commons prescribed by the Constitu-
| I
| W
|

tion of Canada.

This section replaces section 91(1) of the
| I British North America Act which was added
' to that Act by an amendment of the United
!

Kingdom Parliament in 1949. It provides:
!

LaLUsNg)

! the exclusive
Legislative Authority of the Parliament of Canada extends

to all Matters coming within the Classes of Subjects next
|\ herein-after enumerated; that is to say,—

1. The amendment from time to time of the Constitu-
tion of Canada, except as regards matters coming within
the classes of subjects by this Act assigned exclusively

( to the Legislatures of the provinces, or as regards rights

wo70s3y 93599 oyd

hoL

Nyo d€ re!

or privileges by this or any other Constitutional Act
granted or secured to the Legislature or the Government
of a province, or to any class of persons with respect to
schools or as regards the use of the English or the
\ French language or as regards the requirements that
\ there shall be a session of the Parliament of Canada at
least once each year, and that no House of Commons
shall continue for more than five years from the day
of the return of the Writs for choosing the House:
provided, however, that a House of Commons may in
time of real or apprehended war, invasion or insurrec-
| tion be continued by the Parliament of Canada if such
‘ continuation is not opposed by the votes"ol’ more than
| one-third of the members of such House.
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i ession
e requirement that there be one s
Zl; Pa?]!.iament each year, and that no House of

continue for more than five years
.‘l gggmgg:erned py provisions of the Charter of

| “ Rights (sections 4 and 5), and.would not
| | 1 ( fall under Parliament's authority pursuant to

3 . The replacement of section 91(1)
g;l:i:;(l::io:o the provisions of the Fulton-

( Favreau formula and the Victoria formula. As
a practical matter, it probably does not narrow
Parliament's power much more than the Supreme
Court did in the Senate reference.

Section 21(1) is repealed by section 51.
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Section 49
e ——

CONFIDENTIAL

Amendments by Provincial Legislatures

The section empowers provincial legislatures

to amend tl:xeir own Constitutions. This
apthority 1s subject to section 50 which pro-
vides that the office of Lieutenant Governor
can only be amended by the general amending
formula of section 41 or 42,

’I'h:}s replaces section 92(1) of the B.N.A. Act
which also excepted the office of the Lieuten-

ant Governor from the amending power of the
Province.

92. In each Province the Legislature may exclusively
make Laws in relation to Matters coming within the Classes
of Subject next herein-after enumerated; that is to say,—

1. The Amendment from Time to Time, notwith-
standing anything in this Act, of the Constitution
of the Province, except as regards the Office of
Lieutenant Governor.

Section 92(1) is repealed by section 51.

This section 49 is like the Fulton-Favreau
and the Victoria formulas.




Matters

requiring
amendment

wnder general

formula

Consequential
amendments

50. An amendment to the Constitution of
Canada in relation to the following matters
may be made only in accordance with a
procedure prescribed by section 41 or 42:

(a) the office of the Queen, the Governor 35

General and the Licutenant Governor of a
province;

(b) the Canadian Charter of Rights and
Freedoms;

(¢) the commitments relating to equaliza- 40

tion and regional disparities set out in
section 31;

(d) the powers of the Senate;
(e) the number of members by which a

province is entitled to be represented in the 45

Senate and the residence qualifications of
Senators;

(/) the right of a province to a number of
members in the House of Commons not
less than the number of Senators repre-
senting the province; and

(g) the principles of proportionate
representation of the provinces in the

House of Commons prescribed by the
Constitution of Canada.

51. Class | of section 91 and class 1 of
section 92 of the Constitution Act, 1867
(formerly named the British North America
Act, 1867), the British North America (No.

10

50. Toute modification de la Constitution
du Canada portant sur les questions suivan-
tes se fait selon la procédure visée aux arti-
cles 41 ou 42:

procédure
pormale d¢
modification

a) les fonctions de la Reine, celles du gou- 35

verneur général et celles des lieutenants-
gouverneurs;

b) la Charte canadienne des droits et
libertés;

¢) les engagements énoncés, en matiére de 40

péréquation et d'inégalités régionales,
I'article 31;

d) les pouvoirs du Sénat;
e) le nombre de sénateurs représentant

chaque province au Sénat et les conditions 45

de résidence qu'ils doivent remplir;

/) le droit d'une province d'avoir 4 la
Chambre des communes un nombre de
députés au moins égal 4 celui de ses
sénateurs;

g) les principes de la repré ion pro-
porti lle des provin a la Chambre
des communes prévus par la Constitution
du Canada.

S1. La rubrique 1 de Particle 91 et la
rubrique | de I'article 92 de la Loi constitu-
tionnelle de 1867 (antéricurement désignée
sous le titre: Acte de I'Amérique du Nord
2) Act, 1949, referred to in item 21 of |5 Britannique, 1867), |' Acte de I' Amérique du
Schedule I to this Act and Parts IIl and IV Nord Britannique (n- 2), 1949, mentionné au
of this Act are repealed.

Modifications
1 Oconthn‘vcs

n® 21 de I'annexe | de la présente loi, et les 15

parties 'IIl et IV de la présente loi sont

abrogés.




Section 51

Section 50
e ——————

CONFIDENTIAL

ﬂEEESEE.BSSEiEiEﬂ‘Amendment by General Formula

This section reémoves a number of matters from
the power of Parliament and of the provincial
leglslatures to amend their respective Con-
Stitutions, including the office of the Queen,
the Governor General and the Lieutenant
Sovernor of a province. 1In addition, it makes
it clear that the new constitutional pro-
visions added by this Act (The Canadian Charter
of Rights and Freedoms, and the commitments
relating to equalization and regional dispari-
ties) are amendable only by the general
amending formula prescribed by section 41 or
42, Amendment of the amending procedures
added by this Act is also governed by the
general formula. Section 47 so provides.

Consequential Amendments

Provides for the repeal of sections 91 (1)

and 92(1) of the B.N.A. Act, and Parts III
(Constitutional Conferences of First Ministers)
and IV (Interim Amending Procedure and Rules

for its Replacement) upon the coming into
force of Part V.
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Constitation of
Cannda

Amendments to
Constitution of
Canada

PART VI PARTIE VI
GENERAL DISPOSITIONS GENERALES
52. (1) The Constitution of Canada 2. (1) La Constitution du Canada com-  Consiwtier v
includes prend:
(a) the Canada Act; 20 a) la Loi sur le Canada; 20
(b) the Acts and orders referred to in b) les textes législatifs et les décrets figu-
Schedule I; and rant & I'annexe I
(¢) any amendment to any Act or order ¢) les modifications aux textes législatifs
referred to in paragraph (a) or (b). et aux décrets mentionnés aux alinéas a)
ou b).

(2) Amendments to the Constitution of25 (2) La Constitution du Canada ne peut ~ Modification
Canada shall be made only in accordance étre modifiée que conformément aux pou-
with the authority contained in the Constitu-  voirs conférés par elle.
tion of Canada.




Section 52 =

Section 52(2) -

CONFIDENTIAL

PART VI - GENERAL

Definition of Term "Constitution of Canada"

This section defines the major parts of the
Constitution of Canada.

The definition is not exhaustive; it "includes”
the documents specifically listed. The Con-
stitution of Canada is found in other documents
as well as those listed, such as the letters
patent appointing the Governor General,

the instructions to Lieutenant Governors,
provincial statutes relating to the constitu-
tion of the province, federal statutes

such as the Succession to the Throne Act.

To try to enumerate all such documents would
be too time-consuming. There would be a
danger of leaving some out.

This subsection expresses the general rule
that amendments to the Constitution may only
be made as provided in the Constitution. This
is a critical element of patriation establish-
ing an exclusive Canadian procedure for amend-
ment.
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CONFIDENTIAL [

Section 53 -

Repeals and New Names 3

Section 53(1) - Amends portions of the constitutional

documents set out in the Schedule as indicated
therein.

Most of the repeals are for the 1
wg%f&l_c__g__g_r_ﬁr_ hanging the titles of the British \
North America Act, 1867-1075 to the Constitu- |
EI35_KEET_T§37:T§§§T__Tﬁh33§ition, some of i
the long and cumbersome titles of statutes
other than the B.N.A. Acts have been changed

to a more modern version. For example, the
long title of the Manitoba Act: |

ThH

"An Act to amend and continue

the Act 32-33 Victoria chapter 3;
and to establish and provide for

the Government of the Province

of Manitoba, 1870, 33 Vict., c. 3
(can.)."

‘ ( is changed to "Manitoba Act, 1870" (item 2
‘ of the Schedule).

In addition to the changes of title, some
consequential changes are made:

Section 20 of the British North America

Act, 1867 which provides for one session ‘
of Parliament every year is repealed

(item 1 of the Schedule). It is now re-

placed by section 5 of the Constitution

Act, 1980. |

Section 20 of the Manitoba Act (item 2

of the Schedule) is repealed because it
also is replaced by section 5 of the
Constitution Act, 1980.

ogd Y39
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The British North America Act (No. 2), |
1949 (item 21 of the Schedule) is repealed
on the coming into force of Part V of the

(» Constitution Act. The 1949 Act added

section 91 (1) to the B.N.A. Act, 1867
giving the Parliament of Canada authority
to amend certain provisions of the

Constitution. When Part V comes into

force, section 91(1) will be replaced by

sections 48 and 50 of that Part.
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In addition, some statutes which are obviously
spent are repealed: '

Canadian Speaker (Appointment of Deputy) ‘
Act, 1895 iItem 10 og the Schedule) vagldat-

ing federal legislation providing for the
appointment of a deputy speaker in the

Senate; it is now spent, !

British North America Act, 1943 (item 18

of the Schedule) proviaea for the postpone-

ment of redistribution of the seats in |
the House of Commons until after the war,

%) B

D
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Consequential
amendments

(2) Every enactment, except the Canada35 (2) Toute loi, sauf la Loi sur le Canada, 35 Dcificatiome
Act, that refers to an enactment referred to  qui fait mention d’une loi figurant a I'annexe
in Schedule 1 by the name in Column I I par le titre indiqué 4 la colonne 1 est
thereof is hereby amended by substituting modifiée par substitution & ce titre du titre
for that name the corresponding name in  correspondant mentionné 4 la colonne III;
Column III thereof, and any British North 40tout Acte de I'’Amérique du Nord Britanni- 40
America Act not referred to in Schedule I  que non mentionné a I'annexe I peut étre cité
may be cited as the Constitution Act fol-  sous le titre de Loi constitutionnelle suivi de

lowed by the year and number, if any, of its  I'indication de I'année de son adoption et
enactment. éventuellement de son numéro. 0
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CONFIDENTIAL

British North America Act, 1946 (item 19
of the Schedule) altered the provisions
for readjustment of representation in the
House of Commons. It has been superseded
! by federal legislation enacted pursuant

‘ to the authority given to Parliament by

‘ the 1949 amendment.

AL ]

British North America Act, 1951 (item 22)
which originally gave Parliament concurrent
jurisdiction with the provinces to make
laws in relation to old age pensions was
made obsolete by the changes to that

jurisdiction made by the British North

America Act, 1964,

‘ " British North America Act, 1952 (item 23)
which provided a scheme for the readjustment

of representation in the House of Commons

| ( is now superseded by federal legislation

b ( of 1974,

| ‘ The most significant repeal is that of sections
f 4 and 7(1) of the Statute of Westminster (item

| 16) to clarify and symbolise the termination of
{ i the authority of the U.K. Parliament over the
| Canadian constitution. An editorial amendment
i is also made to the Statute of Westminster to
delete the phrase "and Newfoundland" from
D Modires sections 1 and 10(3) of the Statute (item 16)

“ which was enacted when Newfoundland was still
a separate Dominion.

Usna)
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Section 53(2) - This section serves a technical purpose. It ©
provides that where any of the renamed statutes
listed in the Schedule are referred to in other
statutes (federal or provincial) by their old
names, that reference will be repealed and the

( new name substituted therefor.

The section also provides that any British
North America Act not referred to in the
Schedule, for example, those which have been
repealed, may be referred to by the new name,
the Constitution Act. This is simply to avoid
confusion by making the new title generally
applicable.
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Frenchvesion  S4. A French version of the portions of the
of Constitution  ~onctitution of Canada referred to in

of Canada

54. Le ministre de la Justice du Canada Yo7,
est chargé de rédiger, dans les meilleurs freeeitution du
5 délais, la version frangaise des parties de la 5 Cearad
Constitution du Canada qui figurent 4 I'an-

nexe [; toute partie suffisamment importante

Schedule I shall be prepared by the Minister
of Justice of Canada as expeditiously as pos-
sible and, when any portion thereof sufficient
to warrant action being taken has been so est, dés qu’

% 2 qu'elle est préte, déposée pour adoj
prepared, it shall be put forward for enact- tion par proclamation du gouvem::r génér‘:l

ment by proclamation issued by the Gover- 10
nor General under the Great Seal of Canada s!:::‘l; ﬁm‘d e o -C m?.daﬁ' ;:_gnrome;m
L e}

g

pursuant to the procedure then applicable to  la modification des di i EEE
an amendment of the same provisions of the nelles c;ul"::lem;mien‘:'sp“mom i
Constitution of Canada. e
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Sections 54, 55 ang 56 -~

CONFIDENTIAL

French Version of the Constitution

Section 54

of Canada

Requxres‘the Minister of Justice to prepare
as expeditiously as possible a French version
of the constitutional documents listed in

the Schedule. Section 55 provides that when
thesg are enacted the French and English
versions will be equally authoritative.

Consultation with the provinces is not
e*pressly required by the section, but it
will be necessary since the French version
can only be brought into force by "the
procedure then applicable to an amendment
of the same provisions of the Constitution of
Canada". That is, if the provision is one
that requires use of the general amending
formula then it will require the consent of
Parliament and all provincial governments
or legislatures in the interim period
(section 33), or the consent of Parliament
and those provinces indicated by section

41 ("final" formula). If the provision is
one which relates to one or more but not
all the provinces, then it will require the
consent of Parliament and the provincial
legislatures or governments concerned
(interim formula - section 34; "final"
formula - section 43).

While there are translations of the various
U.K. amendments available, including the
British North America Act, 1867, and these
appear in the appendices to the consolidated
federal statutes, they are not official
French versions because the statutes were
enacted only in English. The only parts of
the Constitution for which there are at
present official French versions are those
which have been enacted by the Canadian
Parliament, such as the Manitoba Act, the
Saskatchewan Act, and the Alberta Act,

as well as certain amendments to the Con-
stitution of the Province of Quebec (and
perhaps to some extent, some of those

of Manitoba - which will be extended as
that province translates its statutes

to comply with the recent Supreme Court
decision).
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Section 55
—_0 3

Provides that: (1) where there already exist
Statutes enacted in both French and English,
the two versions are equally authoritative;
(2) when new amendments are enacted, both
language versions will be equally authorita-
tive; ana (3) that when a French version

is enacted pursuant to section 54, it will
be equally authoritative with the English.

Section 56 Provides that the French and English version
of this Act, the Constitution Act, 1980, are
equally authoritative,
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. i Entrée en
57. Subject to section 58, this Act shall 57. Sous réserve de I'article 58, la présente s

vigueur
come into force on a day to be fixed by25loi entre en vigueur au jour fixé par procla- 25
proclamation issued by the Governor Gener-

al under the Great Seal of Canada.

mation du gouverneur général sous le grand
sceau du Canada.

58. Part V shall come into force as pro- 58. La partic V entre en vigueur dans les  Fxeerign
soe tgard des
vided in Part IV. conditions prévues a la partie IV. peschlians de

59. This Schedule may be cited as the30 59. Titre de la présente annexe: Loi cons- 30 Tires
Constitution Act, 1980 and the Constitution

titutionnelle de 1980; titre commun des lois
Acts, 1867 to 1975 (No. 2) and this Act may  constitutionnelles de 1867 4 1975 (n° 2) et de
be cited together as the Constitution Acts, la présente loi: Lois constitutionnelles de
1867 to 1980. 1867 & 1980.
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Entrée en |
1§ vipwesr ' I’,
) Section 57 - Coming into Force of Constitution Act

Provides that the Constitution Act, 1980
( ] will come into forcCe when proclaimed in
force by the Governor General.

Exception i s
legrddes Section 58 - Coming into Force of Part V
modification

Refers to the special procedures for
bringing the "final" amending formula in
Part V into force set out in section 37.

[itres

Section 59 - Citation

( The section refers to "this Schedule"
instead of "this Act" because the Constitu-
tion Act, 1980 is Schedule B to the Canada
Act.
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CONFIDENTIAL

TAR A

LIST OF UNITED KINGDOM AMENDMENTS TO THE

(1) Z'Inc Rupert’s Land Ae!. 1868 snthorizod the
Cianada of the rights of the Thudson's Bay
R.nprrl.'s Land and the North-Western 'l'vrri-lnrv. It alvo pro-
vided that, on Addres: from the Houses of .]’urli:nnm\t‘ of
Canaddn, (he Crown eonlil declare (his terrilory part of Canada

and the Parlimment, of « ‘nada eould make laws for its peace,
orvler and good government,

neceplance hy
Company over

(2) The British North Amevica Act of 1871 ralificd the Manitoba
Act pussed by the Parliament of Canada in 1870, ereating the
provinee of Manitobn and giving it a provineial constitution
similar to those of the other provinces. The British North
Awmeriea Aet of 1871 also empowered the Parliament of Canada
o estublish new provinees ont of any Canadian territory not
then included in a provinee; to alter the boundaries of any
provinee (with the consent of its legislature), and (o provide
for the administration, peace, order and good government of
any Lerritory not ineluded in a provinee.

(38) T'he Parliament of Canada Act of 1875 amended scction 18 of
the British North Ameriea Act, 1867, which sct forlh the
privileges, immunities and powers of each of the Iouses of
Parhiament.

(4) The British North America Act of 1886 authorized the Parlia-
ment of Canada Lo provide for the representation in the Senate
and the House of Commons of any territorics not included in
any province.

(8) The Statute Law Revision Act, 1803 repealed some obsolete
provisions of the British North America Act of 1867.

(6) The Canadian Speaker (Appointment of Deputy) Act, 1895
confirmed an Act of the Parliament of Canada which provided
for the appoeintment of a Deputy-Speaker for the Senate.

(7) The British North America Act, 1907 cstablished a new scale
of financial subsidies to the provinces in licu of those set forth
in section 118 of the British North America Act of 1867. While
not expressly repealing the original section, it made its pro-
visions obsolete.

(8) The British North America Act, 1915 re-defined the Sena-
torial Divisions of Canada to take into account the provinces
of Manitoba, British Columbia, Saskatechewan and Alberta.
Although this statute did not expressly amend the text of the
original scction 22, it did alter its effect.

(9) The British North America Act, 1916 provided for the extension
of the life of the currrut Parlinment of Canada beyond the
normal period of five yeuars,

(

(10) The Statute Law Revizion Act, 1927 repealed mlditi(mn.l spent
or obsolete provisions in the United l\'iug(lom. statutes, includ-
ing two provisions of the British North America Acts,

(11) The British North Amwcrica Act, 1930 confirmed ||l|u natural
resources agreements between the Government .of Canada and
the Governments of Manitoba, British Columbia, Alberta :.unl
Sackatehewan, giving Lhe agreements the foree of law notwith-
slanding anything in the British North Ameriea Acts.
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(12) The Statute of Westminster, 1931 while not direetly amending

I,!m British North Anreriea Acts, did alter some of their provi-
gions. Thus, the Parliament of Canada was given (he power
to make luws having extraterritorial effeel. Also, Parlinment
and the provineinl legislabires wore given the anthority, within
their powers wnder the it North Ameriea Acty, to repeal
any United Kingdom statute that formed part of the law of
Canada. This authority, however, expressly excluded the Brit-
ish North America Act, itself.

(13) The British North America Act, 1940 gave the Parliament of
Canada the exclusive jurisdiction to make laws in relation to
Unemployment Insurance.

(14) The British North America Aet, 1943 provided for the post-
ponement. of redistribution of the scats in the 1louse of Com-

mons until the first session of Parliament after the cessation
of hostilities,

(15) T'he British North America Aet, 1246 replaced scetion 51 of the
British North Ameriea Act, 1867, and altered the provisions for
the readjustment of representation in the Honse of Conmmons.

(16) The British North Amevica Aet, 1949 eonfirmed the Terms of
Union between Canada and Newfoundland.

(17) The British North America Act (No. 2), 1949 gave the Parlia-
ment of Canada authority to amend the Constitution of Canada
with certain exceptions.

(18) The Statute Law Revision Act, 1950 repealed an obsolete sec-
tian of the British North America Act, 1867,

(19) T'he British North America Act, 1951 gave the Parlinment of
Canada concurrent jurisdiction with the provinces to make
laws in relation to Old Age Pensions.

(20) The British North America Act, 1960 amended section 99 and
altered the tenure of office of superior court judges.
(21) The British North America Arct, 1964 amended the authority
conferred upon the Parliament of Canada by the British North
America Act, 1951, in relation {0 benefits supplementary to Old
Age Pensions.
(22) Amendment by Order in Councl
Section 146 of the British North America Act, 1867 provided
for the admission of other Rritish North American territories
by Order in Council and stipnlated that the provisions of any
(L | ( such Order in Council would have the same cffect as if enacted
2 by the Parliament of the United Kingdom. Under this section,
| ](Iu]wrl‘s Land and the North-Western Territory were alixr}itmd
by Order in Council on June 23rd, 1870; British Columbia by
Order in Council on May 16th, 1871; Prince Idward Island by
Order in Council on June 26Lh, " 1873. Because all of these
Orders in Council contained provisions of a constitutional
character—adapting the provisions of the British North
America Act to the new provinees, but with some modifications
in each case—they may therefore be regarded as constitutional
amendments,
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TAB B

CONFIDENTIAL

STATUTE OF WESTMINSTER

No. 26
THE STATUTE OF WESTMINSTER, 1931
22 George V, c. 4 (UK)

An Act to give effect to certain resolutions
passed by Imperial Conferences held in
the years 1926 and 1930

[11th December, 1931]

Whereas the delegates of His Majesty’s
Go\'e.rqmenls in the United Kingdom, the
Domlmpn of Canada, the Commonwealth of
Australia, the Dominion of New Zealand, the
Union of South Africa, the Irish Free State
and Newfoundland, at Imperial Conferences
holden at Westminster in the years of our
Lprd nineteen hundred and twenty-six and
nineteen hundred and thirty did concur in
making the declarations and resolutions set
forth in the Reports of the said Conferences:

And whereas it is meet and proper to set
out by way of preamble to this Act that,
inasmuch as the Crown is the symbol of the
free association of the members of the British
Commonwealth of Nations, and as they are
united by a common allegiance to the Crown,
it would be in accord with the established
constitutional position of all the members of
the Commonwealth in relation to one another
that any alteration in the law touching the
Succession to the Throne or the Royal Style
and Titles shall hereafter require the assent
as well of the Parliaments of all the Dominions
as of the Parliament of the United Kingdom :

And whereas it is in accord with the
established constitutional position that no
law hereafter made by the Parliament of the
United Kingdom shall extend to any of the
said Dominions as part of the law of that
Dominion otherwise than at the request and
with the of that Dominion:

And whereas it is necessary for the ratifying,
confirming and establishing of certain of the
said declarations and resolutions of the said
Conferences that & law be made and enacted
in due form by suthority of the Parliament
of the United Kingdom:

And whereas the Dominion of Cuwd.., the
Commonwealth of Australia, the Dominion
of New Zealand, the Union of South Africa,
the Irish Free State and Newfoundland have
severally requested and consented to the
submission of & measure to the Parliament of
the United Kingdom for making such provi-
sion with regard to the matters aforesaid as is
hereafter in this Act contained :

Now, therefore, be it enacted by the King's
most Excellent Majesty by snd with the
advice and consent of the Lords Spiritual and
Temporal, and Commons, in this present
Parliament assembled, and by the authority
of the same, as follows:—

No 26
STATUT DE WESTMINSTER, 1931
22 George V,c. 4 (R-U)

Loi donnant effets & certains veeux formulés
par les Conférences impériales de 1926 et
de 1930

[11 décembre 1931]

Considérant que les délégués des Gouver-
nements de Sa Majesté du Royaume-Uni, du
Dominion du Canada, du Commonwealth
d’Australie, du Dominion de la Nouvelle-
Zélande, de 'Union Sud-Africaine, de I'Etat
libre d'Irlande, et de Terre-Neuve, aux
Conférences impériales tenues & Westminster
en les années de Notre-Seigneur mil neuf cent
vingt-gix et mil neuf cent trente, ont concouru
aux énoncés et aux veeux formulés dans les
rapports desdites Conférences;

Considérant qu'il est expédient et & propos,
puisque la Couronne est le symbole de la libre
association des membres de la Communauté
des nations britanniques et que ces derniéres
se trouvent unies par une allégeance commune
& la Couronne, d'exposer sous forme de
préambule & la présente loi qu'il serait
conforme austatut constitutionnel consacré de
tous les bres de la Cc uté dans
leurs rapports réciproques, de statuer que
toute modification de la Loi relative a la
succession au Trone ou au Titre royal et aux
Titres doit recevoir désormais l'assentiment
aussi bien des Parlements de tous les
Dominions que du Parlement du Royaume-
Uni;

Considérant qu'il est conforme au statut
constitutionnel consacré de statuer que nulle
loi émanant désormais du Parlement du
Royaume-Uni ne doit s'étendre & I'un quel-
conque desdits Dominions comme partie de

la légialation de ce Dominion, sauf & la
demande et avec I'agrément de celui-ci;

Considérant que la ratification, la confir-
mation et la mise & effet de certains desdits
énoncés et veeux desdites Conférences néces-
sitent la confection et I'adoption, par autorité
du Parlement du Royaume-Uni, d’une loi en
bonne et due forme;

Considérant que le Dominion du Canada,
le Commonwealth d'Australie, le Dominion
de la Nouvelle-Zélande, 'Union Sud-Afri-
caine, I'Etat libre d'Irlande, et Terre-Neuve
ont solidairement demandé et agréé de saisir
le Parlement du Royaume-Uni d’une mesure
tendant & statuer, quant aux questions
susdites, dans le sens prescrit ci-aprés dans la
présente loi:

A ces causes, qu'il soit édicté ce qui suit par
Sa Trés Excellente Majesté le Roi, de V'avis
et du consentement et par autorité des lords
spirituels et temporels et des communes en le
présent Parlement assemblés:
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Messing o 1. In this Act the expression “Dominion"
S means any of the following Dominions, that

is to say, the Dominion of Canada, the
Commonwealth of Australia, the Dominion
of New Zealand, the Union of South Africa,
the Irish Free State and Newfoundland.

Validityof laws 2, (1) The Colonial Laws Validity Act
e b iofs 1865, shall not apply to any law made after
Dominion. 284 the commencement of this Act by the
®Vie.c.88  Parliament of a Dominion.

(2) No law and no provision of any law
made after the commencement of this Act by
the Parliament of a Dominion shall be void
or inoperative on the ground that it is
repugnant to the law of England, or to the
provisions of any existing or future Act of
Parliament of the United Kingdom, or to any
order, rule or regulation made under any such
Act, and the powers of the Parliament of a
Dominion shall include the power to repeal
or amend any such Act, order, rule or
regulation in so far as the same is part of the
law of the Dominion.

m-: p 8. It is hereby declared and enacted that
Dominion 1o the Parliament of a Dominion has full power

legialate extn- 10 make laws having extra-territorial opera-
suritorially . tion,

1'1"1::"" of 4. No Act of Parliament of the United
x:,':d,m ot 1o Kingdom passed after the commencement of
Jegislate for this Act shall extend, or be deemed to extend,

Dominion to a Dominion as part of the law of that

::p:uby Dominion, unless it 1s expressly declared in
that Act that that Dominion has requested,
and consented to the enactment thereof.

Powen of 5. Without prejudice to the generality of

Dosinsh the foregoing provisions of this Act, sections

1 e
.':‘12.:':'.2‘“" seven hundred and thirty-five and seven

merchant hundred and thirty-six of the Merchant
Soping ST Shipping Act, 1894, shall be construed as

P g though reference therein to the Legislature of
a British p ion did not include reference
to the Parliament of a Dominion.

AD.11 6. Without prejudice to the generality of

the foregoing provisions of this Act, section
Powens of four of the Colonial Courts of Admiralty Act,
Domimon 1890 (which requires certain laws to be reserved
.?h'.::'.:u " for the signification of His Majesty's pleasure
Courte of or to contain a suspending clause), and so
Adminaliy 83& b of section seven of that Act as requires
AN approval of His Majesty in Council to
any rules of Court for regulating the practice
and procedure of & Colonial Court of
Admiralty, shall cease to have effect in any
Dominion as from the commencement of this

Act,

CONFIDENTIAL

1. Dans la présente loi 'expression «Domi- Sinifiation &
nion» signifie 'un quelconque des Dominions ,pominions
suivants: le Dominion du Canada, le Com- dsas la prisesic
monweslth d'Australie, le Dominion de la
Nouvelle-Zélande, 1'Union Bud-Africaine,

I'Etat libre d'Irlande, et Terre-Neuve.

2. (1) La Loi de 1865 relative & la validité Yaidut deslon
des lois des colonies ne doit s'appliquer & pyiement dun
aucune loi adoptée par le Parlement d'un Dommnion 28 et
Dominion postérieurement & la proclamation ® Vit &
de la présente loi.

(2) Nulle loi et nulle disposition de toute
loi édictée postérieurement & la proclamation
de la présente loi par le Parlement d'un
Dominion ne sera invalide ou inopérante &
cause de son incompatibilité avec la législation
d'Angleterre, ou avec les dispositions de toute
loi existante ou & venir émanée du Parlement
du Royaume-Uni, ou avec tout arrété, statut
ou réglement rendu en exécution de toute loi
comme susdit, et les attributions du Parlement
d'un Dominion comprendront la faculté
d'abroger ou de modifier toute loi ou tout
arrété, statut ou réglement comme susdit
faisant partie de la législation de ce Dominion.

el

195

Pouvoir d
8. Il est déclaré et statué par les présentes Fovvor di -

que le Parlement d’'un Dominion a le plein poginin de
pouvoir d’adopter des lois d'une portée extra- lgiférer extra-
territoriale. temitoralement

4. Nulle loi du Parlement du Royaume- Le Pariement
du Royaume-

Uni adoptée postérieurement & l'entrée en v/ Zaoi
vigueur de la présente Loi ne doit s’étendre légiférer pour un
ou étre censée s'étendre & un Dominion, Dominion que

5 e 8 ) .
comme partie de la législation en vigueur 4:::.‘»:."‘"'

dans ce Dominion, & moins qu'il n'y soit R S’R
expressément déclaré que ce Dominion a d £ O
demandé cette loi et a consenti & ce qu'elle [+ S A Ob
soit édictée. [ . K,
5. Sans préjudice de 'ensemble des dispo- Pouvoir des r ©
sitions précédentes de la présente Loi, les piemenu do
articles sept cent trente-cing et sept cent relstivemen: i g
trente-six de la Loi de la Marine marchande, ! Maine a
de 1894, doivent étre interprétés comme si la v s 0 S
mention de la Législature d'une possession E
britannique ne s’appliquait pas au Parlement S

d'un Dominion.

6. Sans préjudice de l'ensemble des dispo- Pouvoir des
sitions précédentes de la présente Loi, et dés ;:':,m:‘ -
la mise en vigueur de celle-ci, doivent cesser relativemen:
d’avoir effet dans les Dominions: l'article *ux Coun
quatre de la Loi relative aux cours coloniales § v rp *
d’amirauté, de 1890, (qui exige que certaines
lois soient réservées en attendant la significa-
tion du bon plaisir de Sa Majesté, ou
contiennent une clause suspensive), et la
partie de V'article sept de ladite loi qui exige
I'approbation par Sa Majesté en son conseil
de toute régle de cour concernant la pratique
et la procédure d'une cour coloniale d'ami-

rauté.
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Baving for
Britwh North
Ameries Arta
and applieation
of the Act 1o
Canadn

Baving for
Constitution
Actas of Ausralin
and New
Zealand

Baving with
respect 1o States
of Australia

AD. 11

Certain sections
of Act pot to
apply to
Australis, New
Zealand or
Newfoundland
unles adopted

7. (1) Nothing in this Act shall be deemed
to lpp]}' to the repeal, amendment or
alteration of the British North America Acts,
1867 to 1930, or any order, rule or regulation
made thereunder.

(2) The provisions of section two of this Act
ahall_ extend to laws made by any of the
Prqvmcea of Canada and to the powers of the
legislatures of such Provinces.

(3) The powers conferred by this Act upon
the Parliament of Canada or upon the
legislatures of the Provinces shall be restricted
to lhg enactment of laws in relation to matters
within the competence of the Parliament of
Canqdn or of any of the legislatures of the
Provinces respectively.

8. Nothing in this Act shall be deemed to
confer‘ any power to repeal or alter the
Constitution or the Constitution Act of the
Commonwealth of Australia or the Constitu-
tion Act of the Dominion of New Zealand
otl:le{wise than in accordance with the law
existing before the commencement of this Act.

9. (1) Nothing in this Act shall be deemed
to authorize the Parliament of the C. -

CONFIDENTIA

7. (1) Rien dans la présente Loi ne doit
étre considéré comme se rapportant & 1'abro-
gation ou & la modification des Actes de
I"Amérique du Nord britannique, 1867 & 1930,
ou d'un arrété, statut ou réglement quelconque
édicté en vertu desdites Actes,

(2) Les dispositions de l'article deux de la
présente Loi doivent s’étendre aux lois édictées
par les provinces du Canada et aux pouvoirs
des législatures de ces provinces.

(3) Les pouvoirs que la présente Loi confére
au Parlement du Canada ou aux législatures
des provinces ne les autorisent qu'a légiférer
sur des questions qui sont de leur compétence
respective.

8. Rien dans la présente Loi n'est censé
conférer le pouvoir d’abroger ou de modifier
la Constitution ou la Loi constitutionnelle du
Commonwealth d’Australie ou la Loi consti-
tutionnelle du Dominion de la Nouvelle-
Zélande autrement qu'en conformité de la loi
existant avant la mise & effet de la présente
Loi.

9. (1) Rien dans la présente Loi ne doit
étre idéré autorisant le Parlement

wealth of Australia to make laws on any
matter within the authority of the States of
Australia, not being & matter within the
authority of the Parliament or Government
of the Commonwealth of Australia.

(2) Nothing in this Act shall be deemed to
require the concurrence of the Parliament or
Government of the Commonweslth of Aus-
tralia in any law made by the Parli of

du Commonwealth d’Australie & légiférer sur
toute question qui tombe sous l'autorité des
Etats de I’Australie et qui échappe & I'autorité
du Parlement ou du Gouvernement du
Commonwealth d’Australie.

(2) Rien dans la présente Loi ne doit étre
considéré comme exigeant le consentement
du Parlement ou du Gouvernement du
C alth d'Australie & une loi quel-

the United Kingdom with respect to any
matter within the authority of the States of
Australia, not being & matter within the
authority of the Parliament or Government
of the Commonwealth of Australia, in any
case where it would have been in accordance
with the constitutional practice existing before
the commencement of this Act that the
Parliament of the United Kingdom should
make that law without such concurrence.

(3) In the application of this Act to the

conque du Parlement du Royaume-Uni tou-
chant toute question qui tombe sous I'autorité
des Etats de 'Australie et qui échappe &
P’autorité du Parlement ou du Gouvernement
du Commonwealth d'Australie, dans tous cas
ol I'adoption de cette loi par le Parlement du
Royaume-Uni sans ledit consentement aurait
été conforme & la coutume constitutionnelle
existant antérieurement & la mise en vigueur
de la présente Loi.

(3) Dans I'application de la présente Loi au
Ci Ith d'Australie, la demande et le

Commonweslth of Australia the req and
consent referred to in section four shall mean
the request and consent of the Parliament
and Government of the Commonweslth.

10. (1) None of the following sections of
this Act, that is to say, sections two, erpe,
four, five and six, shall exte_nd to & Dominion
to which this section applies as part of th.e
law of that Dominion unless that section is
adopted by the Parliament of the Dominion,
and any Act of that Parliament adopting any
gection of this Act may pu?vnde that the
adoption shall have effect either from the
commencement of this Act or from such later
date as is specified in the adopting Act.

consentement visés & l'article quatre sont la
demande et le consentement du Parlement et
du Gouvernement du Commonwealth d'Aus-
tralie.

10. (1) Aucun des articles suivants de la
présente Loi, savoir les articles deux, trois,
quatre, cing et six, ne doit s'étendre & un
Dominion auquel g'applique le présent article
comme partie de la législation de ce Dominion,
& moins que l'article en question ne soit
adopté par le Parlement du Dominion, et
toute loi de ce Dominion adoptant un article

] de la pré

L

Exception dans
Ie can des Actes
de 'Aménique
du Nord
britannique ¢!
applieation de
Is Loi sy
Canade

Exception dars
Ie caa des Low
conatitution-
nelles de
I"Australie et de
Is Nouvelle-
Zélande

Exception daoe
le eas des Etats
de |'Australie

Certains articies

de la Loi ne

v'appliquent pas

A 'Australie, &
Ia Nouvelle-
Télande ou h
Terre-Neuve, b
moins qu'l
o'uient d1é

Loi peut pourvoir

; ce qu'elle prenne effet, soit le jour de la
mise en vigueur de la présente Loi, soit & telle
date ultérieure que la loi d'adoption spécifiera.
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(2) The Parliament of any such Dominion
as aforesaid may at any time revoke the
adoption of any section referred to in
subsection (1) of this section.

(3) The Dominions to which this section
applies are the Commonwealth of Australia,
the Dominion of New Zealand and New-

foundland.
Meaoing of 11. Notwithstanding anything in the Inter-
o e 24 Pretation Act, 1889, the expression “Colony”
s@viec.88  shall not, in any Act of the Parliament of the
United Kingdom passed after the commence-
ment of this Act, include a Dominion or any
Province or State forming part of a Dominion.
Bhort title 12. This Act may be cited as the Statute

of Westminster, 1931.

CONFIDENTIAL

(2) Le Parlement de tout Dominion susdit
peut en tout temps abroger tout article v
au paragraphe (1) du présent article.

(3) Les Dominions suxquels s'applique le
présent article sont le Commonwealth d’Aus-
tralie, le Dominion de la Nouvelle-Zélande et
Terre-Neuve.

jre Bignification du

de I'Interpretation Act de 1889, I'expression dane o i b
«Colonies ne doit, dans aucune loi du V“ Cﬂ;“
Parlement du Roysume-Uni adoptée aprés "<
l'entrée en vigueur de la présente Loi,
s'appliquer & un Dominion ou une province

ou un Etat quelconque faisant partie d'un
Dominion.

12. La présente Loi peut étre citée sous Je Titre abrégé
titre de Statut de Westminster, 1931.

11, Nonobstant toute disposition contra
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CONFIDENTIAL

TAB C

LEGALITY OF UNILATERAL PATRIATION

There are two main grounds on which
those opposed
to the Prgpos§d Resolution are likely to seek to chgglenge
1ts constitutional validity. The first possible line of
attack would bg based on arguments concerning the alleged
internal constitutional conventions for requesting amendments
to the BNA Acts, The second would be based on arguments
;once?nmg the requirement for amendments to the Statute of
estminster. The Canada Act amends both the British North
America Acts and the Statute of Westminster.

Amendments to B.N.A. Acts

With regard to the first line of attack it might be noted
at the outset that there is no precedent for patriation or
the adoption of an amending formula since this has never
happened before. One can at best draw analogies from practices
followed to achieve other amendments. In this regard, most
amendments have been made at the request of the Parliament
and Government of Canada without any involvement of the
provinces. However, amendments altering the distribution
of powers (1940, 1951, 1964) and the retirement age of judges
of provincial superior courts (1960) were made with the
consent ‘of all provinces.

Various commentators have interpreted this evidence
and expressed different views on the strength or scope of
any requirement for agreement of the provinces for fundamental
constitutional changes. Perhaps the most potentially
embarrassing interpretation is that set forth in the February
1965 publication of the Minister of Justice, Honourable Guy
Favreau, The Amendment of the Constitution of Canada. After
summarizing the history of past amendments it suggested four
general principles that emerged, of which the fourth was as
follows:

"The fourth general principle is that the
Canadian Parliament will not request an
amendment directly affecting federal-provincial
relationships without prior consultation and
agreement with the provinces. This principle
did not emerge as early as others but since
1907, and particularly since 1930, has gained
increasing recognition and acceptance. The
nature and the degree of provincial participation
in the amending process, however, have not lent
themselves to easy definition."

This suggested "principle", it will be argued, is
an authoritative statement of a constitutional convention
and an admission by the federal government of the necessity
for agreement with the provinces for amgndﬂents."dlrectly
affecting federal-provincial relationships" (which a new
amendment procedure and changes such as a Charter binding
the provinces would arguably involve).

ver, the Supreme Court of Canada in its December,
1979, jugggggt iﬁ the Segate Reference quoted this "fourth
general principle" and implied an expectation, at least,
that fundamental changes affecting the provinces would pe
sought from the U.K. only after agreement with the provinces.
While this was not relevant to the questions the Court
was asked to answer in that ;eference, it does indicate
that, should the occasion arise, the Court might give a good
deal of weight to the Favreau statement of the constitutional
conventions as to the amendment of the BNA Acts.
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Emphasis must be given hat
the Supreme C g s however, to the fact t

, in the Senate Reference, was

deal with the authority of the
to enact legislation. In addition,

erning the manner of making a
:ﬁgugzzrio London for constitutional amendment was not before

. Even assuming a case could be made that by convention
ng major changes affecting federal-provincial relationships
should be sought without the agreement of the provinces,
there is very strong authority for the proposition that
constitutional conventions are not enforceable by the Courts.
Conventions, at least in domestic law, are '"non-legal" rules
of condugt which do not give rise to any "legal" ogligation
of compliance. As the Favreau document itself says, at page 11,
by way of preface to the description of past practices and the
four "principles" which it derives from them ''Though

they ifﬁ

< not
constitutionally binding in any strict sense, € practices]
have come to be recognized and accepted in practice as part of

the amendment process in Canada."

R This is not to say that there may not be some
legitimate recognition by the courts of conventions. They
may be used by them in the process of interpreting a statute.
Conventiors may also be determinative in international law,
since state practice and its acceptance by others may in due
course establish rights in international law recognizeable
by courts. For example, in the Labour Conventions case, Duff,
C.J. used a convention as an interpretive guide to determine
the status of Canada on the international plane as this status
had evolved over the years. This, however, is very different
from applying a convention to establish an internal consti-
tutional rTulé or law. In matters of domestic law, even if
conventions are broken, no court will take notice of their
violation- As non-legal rules, conventions do not aftect
the legal authority of a Parliament, and thus could not prevent
the U.K. Parliament from enac ting legislation requested
solely by the Parliament and Government of Canada. In this
regard, there is a very relevant precedent decided by the
Privy Council on an appeal from Rhodesia in 1969, Madzimbamuto
v. Lardner-Burke [1969] 1 A.C. 645. The British Government,
in a publication of 1961, had stated that it had "become an
established convention" for the British Parliament not to
legislate for Southern Rhodesia on matters within the competence
of its legislature except with the agreement of the Southern
Rhodesia government. Notwithstanding this convention, the
U.K. Parliament, immediately following Mr. Smith's Unilateral
Declaration of Independence, enacted a measure overriding the
previous constitution of Southern Rhodesia and empowering the
Queen in Council to provide for its governance. When the
validity of a subsequent Order in Council was challenged, in
part on the basis that by the 1961 statement of Convention
the U.K. Parliament was precluded from the action it took in
1965, the Judicial Committee rejected this argument. Of the
convention, the Committee said:

i ion but it
"That was a very important convention
had no legal effect in limiting the legal
power of Parliament."

i i Canada coming to
i o imagine the Supreme Court of g
ztdizftzzgttconclﬁsion and giving legal effect to conventions
so as to hold invalid or inapplicable in Canada an Act of the
U.K. Parliament concerning a subject on which that Parliament
ciearly has jurisdiction to legislate.
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TAB C

Legal Positions on Patriation

- Questions and Answers - 99§fl§§§llﬂ£
ZA November 6, 1980

ADDENDUM RE B.N.A. ACT, 1949
P (NEWFOUNDLAND TERMS OF UNION)
GARDING CASE OF JOHN STUART CURRIE VS.
SIR GORDON MACDONALD (UNREPORTED)

zﬁ:tf9llowing points provide details relating to the fact
b 1_1n 1949 a joint address was presented to the British
Aii 1§§:Btd:nd':he Br;tish Parliament enacted the B.N.A.
> .9eéspite pending litigation challenging the
constitutionality of such enac%ment. it

1. On November 13, 1948 six Newfoundland residents
started this action against the Governor of the Colony :
and his six advisors who formed the Commission challenging

the constitutionality of the Canada-Newfoundland union
process.

2. The case was dismissed at the trial level
(December 13, 1948) and unanimously in the Newfoundland
Court of Appeal (February 21, 1949) as being frivolous
and vexatious.

35 _The case was not referred to in the Canadian
Parliamentary debates (February 7 to February 17, 1949).

4. On the same day the U.K. Parliament began debate on
the B.N.A. (Amendment) Bill (now the B.N.A. Act, 1949),
(March 2, 1949), the Newfoundland Court of Appeal granted
leave to appeal to the Privy Council.

She In the British Parliamentary Debates the question
was raised of the propriety of proceeding to enact the
Bill before the case had been considered by the Privy
Council.

6. In the Lower House the Attorney General, Sir Hartley
(later Lord) Shawcross, pointed out there were precedents
for Parliament proceeding with legislation while relevant
appeals were pending to the Court of Appeal or to the
House of Lords in Britain and the government '"did not
think it right that the action of a sovereign Parliament
should be delayed or impeded by an action defined by

the Supreme Court as a frivolous and vexatious action".

T In the House of Lords, Viscount Simon, previously
Lord Chancellor, said, 'there was never a more astounding
effort to get a political question decided by a court

of law than exists in this particular litigation".

8. The Act was passed on March 22, 1949 and received
the Royal Assent on March 23, 1949.

9. The appeal to the Privy Council was withdrawn on
May 27, 1949.
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mell-y

Section 38(3) - Provides that where the required number of
grovinclal consents to an alternative proposal
for the provincial component for the amending

ormula are filed, at the end of two years
after the Constitution Act comes into force,
the Government of Canada shall ensure that a
referendum is held giving the people of Canada
the choice between that alternative and

such one as might be preferred by the federal
government.

It is probable that the federal government's
pPreferred alternative would be the modified

Victoria proposal now set out in section
41(1) (b) since:

ThH

\ = it is similar to the one which has been
agreed to at one time at least by all
provincial governments;

| - it provides for a guaranteed regional

| balance;
f
Ll ! ;
P i = yet it is not overly rigid as would be a
( provision for unanimous consent of all

provincial legislatures.

! N Nevertheless, an alternative proposal might come

! forward from the provinces pursuant to subsection

‘ i 38(1) and (2) which would lead the federal govern-—

k ment to think that something other than the present

section 41(1) (b) was most appropriate and there
is therefore flexibility built in by section 38(3)

y to allow the federal government to propose an
alternative to the modified Victoria proposal
set out in section 41.

Usng)

u07053y 43599 oyd

Should the federal government agree with a
rovincial alternative, proposed by 8 or 9
ut not agreed to by all 10 provinces, then

a referendum would have to be held asking

the people whether they preferred that

alternative or the modified Victoria Charter

proposals as set out in section 41(1)(b).
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( Addendum jThe question may arise as to why it is necessary
~— |[to hold a referendum on the amending formula
where 8 or 9 of the provinces with more than 80%
of the population have all agreed upon a new
amending formula which is found acceptable to the
federal government. Since this degree of agree-
ment wou%d exceed that contemplated under the
permanent (Victoria) amendinﬁ formula, wouldn't
it be sufficient to enable the proposed new
formula to be adopted over the dissent of one

or two provinces without a referendum?

There are perhaps two answers to this. First,
during the interim amending period the general
rule for amending the constitution, including

the amending formula itself, is that of unanimity.
Consequently, it would be a breach of this rule
to enable the adoption of a new amending formula
over the objection of one or twn provinces,
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'Following this approach, one could equaélge
argue that a pey amending formula shoul
adopted if

the requirements of the victoria
formula are met, ie.

government and six pr
Population qualificat

agreement of the federal
ovinces meeting the
ions of section 41.

Second, the Prospect of a referendum where

not all the Provinces agree places strong
Pressure on the Provinces to come up with a b
unanimous proposal for an alternative refere

uring the initial two year eriod that wog%d
also ge acceptable to the fe eral government.

mell-y
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requesting provincial co
ments, this is not legal
validity and/or applicab
amending the B.N.A
bound by interna

the

relevant to th
Act in acting

_3_

F s .
urther, even if there were an "internal' convention

ly relevant to the question of the
ility in Canada of the U.K. statute
. _Act since the U.K. authorities are not

cerned, is that the

he U.K. Parliament

otherwise than at the

ominion" of Canada.

past has always been considered to be the

» OT the Government and Parliament of Canada. Hence,

U.K. Parliament would respect the only convention directly
€ enactment of the statute amending the B.N.A.

upon the mere request and consent of the Covern-

ment and Parliament of Canada.

government and onl

Further, it is abundantly clear that the federal
y the federal government can request

amendments to the Constitution from Westminster.

(a)

(b)

(c)

(d)

(e)

(£)

(g)

In 1868 a Nova Scotian delegation sought the withdrawal
of Nova Scotia from Confederation. They were referred
back to Ottawa by the British Secretary for the Colonies.

In 1874 British Columbia carried to Westminster a petition
relating to non-performance of the terms on which that

colony had entered Confederation. The province was
rebuffed.

In 1877 Prince Edward Island appealed unsuccessfully for
British intervention.

In 1886 Prince Edward Island protested against non-
compliance with the terms of entry into Union. The
Colonial Secretary declined to advise the Queen.

In 1887 New Brunswick, Nova Scotia, Ontario, Quebec and
Manitoba unanimously agreed upon 18 resolutions proposing
amendments to the B.N.A. Act. No action was taken by the
British government.

In 1907 the federal government obtained an amendment to
the B.N.A. Act increasing federal subsidies to the provinces
despite a formal protest by British Columbia to London.

In 1943 an amendment to postpone the redistribution of
seats in the House of Commons was obtained despite
Quebec's formal protest.

Amendments to Statute of Westminster

The second line of attack would be based on arguments

ing the manner of requesting amendments to the .
gzgiiig o% Westminster. The Canada Act will repeal sections 4

an

oF the Statute of WeStminster:

" Act of Parliament of the United Kingdom
p:;sgg after the commencement of this Act shall
extend, or be deemed to extend, to a Dominion
as part of the law of ghat Dominion, unless it
is expressly declared in that Act that tha;
Dominion has requested, and consented to the
enactment thereof.

thing in this Act shall be deemed to
Zé;i N:o thg repeal, amendment or alteration
of t{e British North America Acts, 1867 to
1930, or any order, rule or regulation made

thereunder."

! anadian practices. The only relevant convention,
insofar as the U.K. authorities are con %

U.X. Government is obliged not t

o a
to pass a law altering %he B.N.A. Af:l':st
request and with the consent of the ™
"Dominion" in the

Government

ThH
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In the Canadian context, what is " inion"
Eg%z::;eg: cznzent under section 4? The re:ueggmof the
these plus :h anada? Of the Parliament of Canada? Or of
British and Ce P§9V1nce5?. Statements of that era in both the
vord Mot s anadian Parliaments indicate that the ambiguous
onnion” was used to leave flexibility, being capable

r th
both but permitting e federal Government

alone should circums
did so require when

a request and consent by the Government
tances so require. Indeed, circumstances
in December, 1936, the government of

Mr. King gave consent to the ¢ iti
: : enactment of the necessary British
legislation to approve the abdication of King Edward VIII and

to alter the succession to the T i i
of Canada as well as of the U.K.?fcne fLiite 8105 Ehe ing

R Govzhus, one might conclude, the '"Dominion" (represented
4 rnment and Parliament of Canada) could proceed
S° request and consent to the necessary amendments to the
tatute of Westminster. However, Saskatchewan suggested
during the argument of the Senate Reference that a request
and consent under section 4 of that Act would have to involve
the provinces. While the basis of this proposition was not
elaborated there, it could be argued that section 7 of the
Statute of Westminster was originally enacted on the basis of
the agreement of all provinces and its alteration should
equally have that agreement. That there was such prior
provincial agreement cannot be denied. The Imperial Conference
of 1930, (presumably on the initiative of Prime Minister R. B.
Bennett) had placed on record the view that the critical
sec tions of the proposed Statute of Westminster should not
apply to Canada "except in response to Such requests as are
appropriate to an amendment of the British North America
Act." A federal-provincial conference of April, 1931, then
approved the terms of section 7 of the Statute and the subse-
quent Joint Address of the Senate and House of Commons requesting
its enactment recorded the fact of this agreement. Therefore
provinces would at least have a debating point that no request
for the repeal of section 7 of the Statute should now be
made without their agreement. However, the force of this
argument depends on the binding form of conventions and, as
stated above, they have none.

Conclusion
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In conclusion, it is within the legal authority
of the U.K. Parliament to amend the B.N.A. Act and the
Statute of Westminster, 1931 with respect to Canada. The
Tormer can be done legally without any Canadian consent (even
though, by constitutional convention, the U.K. Government is
obliged not to ask Parliament to pass a law altering the
B.N.A. Acts otherwise than at the request and with the consent
oF the "Dominion" of Canada), and the latter can be done
legally pursuant to s.4 of the Statute of Westminster with
the express request and consent of the 'Dominion" (probably
the Government, or the Government and Parliament, of Canada)
duly recorded in the amending statute. That consent is
recorded in the proposed preamble to the Canada Act which
commences ''Whereas Canada has requested and consented to

the enactment....'.




CONFIDENTIAL

October 20, 1980 ‘

PhEL-y

Legal Posi@ion on Patriation -
Questions and Answers

nt of Canada satisfied that it can

;2§:$ig proceed, as proposed, with a patriation
;. _an amendment formula, and a Charter, without

approval of all the provinces?

Q. Is the Governme

A. Yes. As we see it, the position is as follows:

(1) The_two Houses of Parliament are perfectly
enﬁltled to pass a resolution on this or any
other subject. There are no legal limitations

on adopting resolutions.

T

(2) The British Parliament retains full legal
sovereignty over the entrenched parts of our
Constitution. That sovereignty was preserved

by the Statute of Westminster, 1931.

(3) The well-established British convention is that
( if the two Houses of the Parliament of Canada
request an amendment to our constitution, the
They do not

British Parliament will enact it.
act on the request or advice of the provinces.

(4) There is no convention in Canada that says that
the federal Parliament should not request
patriation, etc. without full provincial agreement.
There is no precedent for this situation. Past
practice has varied a great deal concerning

The

amendments affecting the provinces.
provinces may argue that there is such a convention

and that it is "illegal" to act without unanimous
Even if they attempt to

provincial agreement.

show that there is such a convention, conventions $§

are rules of political conduct, not rules of law. 3§
™

Moreover, we have tried to get agreement with
the provinces for 53 years - ever since the
Balfour Declaration of 1926 said that we are

sovereign in fact - and agreement has been
Federal-provincial discussions on

impossible.
( patriation and an amendment formula have been
held unsuccessfully
- in 10 different attempts to resolve the

problem including
- 13 first ministers meetings
- 17 ministerial meetings

- numerous meetings of officials
- under 6 Prime Ministers (2 Conservative, S? -
4 Liberal). “»§
b, 1 ax
Even constitutional conventions have to change If“
with circumstances when they are shown to be N g
unworkable! ga
Q. Does the federal government intend to refer to‘the A
Supreme Court the question of the validity of its )
Gnilateral patriation action? If not, why not? a
n
i

for possible question about a reference

see p. 2 S
( gt thg request of the provinces]




;gﬁbgnlg g questions where there is serious
about the validity of action proposed.

ghls would be a very difficult issue for the

ourt to deal with. The main argument the
Provinces appear to be making is that such
action is contrary to Canadian constitutional
conventions, but those are rules of political
practice, not rules of law. The Court would
have to try to say what the political practice
1s or what it should be.

Such a reference would be unnecessary and could
delay the whole process. The people of Canada
want action now. If anybody thinks they have
some case to make in Court against it, they

c€an certainly try to do so. But you don't

hgld up legislation or government action every
time somebody, somewhere, thinks he can make
some legal argument against it.

We have said that we are prepared to consider
changes in the resolution as a result of its
study in the Joint Committee and the debates

in Parliament. It would not make sense for the
Court to be considering the legality of some-
thing which is subject to change.

If the provinces request the federal government to
refer the validity of its patriation action to the
Supreme Court, what will the government do?

We did not think it necessary to take a reference,
ourselves. As I understand the decision of the 5
premiers in Toronto on October 14, they do not intend
to ask us to take such a reference, but plan to
initiate some action on their own.

What will the government do if the provinces take
one or more references to provincial courts? Will
you hold up further proceedings with the Joint
Address until these references are over? Will the
Tederal government take part in proceedings before
the provincial courts?

I don't foresee us holding up action in Parliament
just because some province thinks it needs to consult
its court. At that rate we could wait for years
until every province had had one or more references
on this question. If we held up action in Parliament
every time some province wanted to take a reference
to its courts about something we are considering
here, Parliament could be effectively obstructed s
by one or more provinces from doing anything. It is
also premature for the provinces to refer the resolution
to their courts because it is sgb]ect to change here
in Parliament. They may be asking completely
hypothetical questions.

As for federal participation, we would have to consider
all the circumstances, including the nature of the
questions and whether they really raise any legal

issue.




[P

Do you think the British government and Parliament

will refuse to proceed with patriation if the

ETOVU’[CGS y
LT challenging the legal validity in

é amdgonfldent the British government will act in
anadian matters on the advice of the Government
of Canada, on legal issues as well as on other

matters. It is the way in which relations have

been carried on i
s n in the past concernin nstitu-
tional affairs. 5 ga00% €8

Has the Supreme Court not already decided in the
Senate Reference (Deconber. 1970} {hotohe Pactsanent
of Canada cannot amend the entrenched parts of the
Constitution without the consent of the provinces?

(1) The Supreme Court dealt in that case with the
legislative authority of the Parliament of
Canada. The Court said that this Parliament
did mot have the power under s.91(1) of the
B.N.A. Act to make such amendments - only the
EFIFISE Parliament has such jurisdiction. What
1S involved now is a proposal for an amendment
by the British Parliament which, as the Supreme
Court confirmed in the Senate Reference, has
the sole jurisdiction to enact it,

(2) The Supreme Court did not decide the question
of what amendments the two Houses of the
Parliament of Canada can request from Westminster.
It only dealt with what the Parliament of Canada
can enact under the authority of s.91(1) of the
B.N.A. Act.

(3) What the Supreme Court was asked to do in that
case was to interpret a specific provision of
the Constitution, s.91(1), concerning the scope
of Parliament's legislative authority. That
was clearly a question of law. What the provinces
want to refer to the courts is a question concerning
the constitutional conventions with respect to
provincial consent for amendments to the consti-
tution. This really involves matters of political
practice. This is not a question of law but a
political question.

What position will the government take in the Manuel
case in B.C. where some B.C. Indian chiefs are suing
the gpovernment in the Federal Court for a dec@aration
that patriation should not proceed unless native

eoples agree?

As that is a matter already before the court T should
not say much. However, as I understand it, the concern
of the plaintiffs in that case 1S about a possible
change in the role of the Queen. The action was .
started before our proposed resolution was made public.
The proposed resolution does not 1n any way affect

the role of the Queen. It only affects the role of

the British Parliament.
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What about Newfoundland's argument that it joined
Confederati agreement and the agreement can't

be changed unilaterallx?

By the Terms of Union Newfoundland became a province
like all the others, subject to certain special terms
that are not affected by our proposals.

Newfoundland can hardly insist that constitutional
change is impossible without unanimous agreement.

It was brought into Confederation without the agreement
of any other province. Yet Quebec's border with
Labrador was confirmed by the Terms of Union, and the
interests of all provinces were affected by changes
such as the addition of Senators and M.P.'s.

It is true that s, 146 of the B.N.A. Act con?emplateél
admission of Newfoundland by Imperial Order in Counci
at the request only of its legislature and of the B
Parliament of Canada. But that was no longer relexg
in 1949 as Newfoundland was under British trusteeship
because of its financial difficulties and it h§8430
legislature to make such a request. Also, by t

the "conventions" that the provinces now argue Ogs
should have required the consent of other Pr°§§"§d

to the B.N.A. Act, 1949 that admitted Newfoundland.
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CONFIDENTIAL
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RESPONSE TO ARGUMENTS CONCERNING

I - Constitutional Conventions Are Not "Legally'" Binding

Sgazazigug OCCﬁsions, Professor Lederman made the argument

unconstit :?ac of ‘a constitutional convention would be

bound to gnég?gé ind 1119831 and that the courts would be
ldate a law 3 .

convention. enacted in disregard of such

It is clear that constitutional conventions are not legally
binding. They are '"non-legal" rules of conduct which do
not give rise to any "legal" obligation of compliance. If
they are broken, no court will take notice of their violation.
In_Mad21mbamuto v. Lardner-Burke, (1969) 1 A.C. 645, the
Privy Council considered the effect of an admittedly
established convention that the U.K. Parliament would not
legislate for Southern Rhodesia in matters within the
competence of its legislature except with the agreement of
the Southern Rhodesia Government. As to this convention,
the Judicial Committee said:

"That was a very important Convention but it had
no legal effect in limiting the legal power of
Parliament. It is often said that it would be
unconstitutional for the United Kingdom Parliament
to do certain things, meaning that the moral,
political and other reasons against them are so
strong that most people would regard it as highly
improper if Parliament did these things. But
that does not mean that it is beyond the power

of Parliament to do such things. If Parliament
chose to do any of them the Courts could not hold
the Act of Parliament invalid."

This view of convention is also accepted by Professor Peter
Hogg in his constitutional Law of Canada at p. 7 where he

points out that:
vConventions are rule of the constitution which

are not enforced by the law courts ... they are
best regarded as non-legal rules."

Similarly Hood Phillips on Constitutional and Administrative
Law (4th Edition) at page 77 describes constitutional

conventions as:

g! es of political practice which are regarded
i ¥ those to whom they apply but which

s binding by
:re not lgws as they are not enforced by the
Courts or by the Houses of Parliament."

it is clear that any so-called constitutional
legal effect on the power of the

ouse of Commons to pass and present an address
Egniﬁz 3?%.Hparliament requgs;ing amendments to the
B.N.A. Act, and could not limit the legal power_of the
“—parliament to enact the requested legislation. The
breach of a constitutional convention might be viewed as
politically improper. However, it would not be illegal,

Therefore,
convention would have no
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CONFIDENTIAL

This is not to sa

Y that there may not be some legitimate
i They may be used
Similarly,

&

}2:ép§gge§§ample’ the process by which Canada became an
internationaiountry and was recognized as such in the
Re Weekly Restcgmm¥n1ty: _See (the Labour Convention case)
5.0 Tow N Industrial Undertakings Act (1936) v
such.j&dicial eV§r, contrary to Professor Lederman's beliefs,
such 1initad references to constitutional conventions for
siti h purposes constitute no support for the propo-

i the.IEEal rights and powers of the U.K. Parliament
or of the Canadian Senate and House of Commons are impaired
or affected by the existence of constitutional conventions.

The So-Called Constitutional Convention Requiring Provincial
Consent to Constitutional Amendments

It is said that there is a constitutional convention binding
the federal government to obtain the consent of the provinces
before a request is sent to the U.K. government for amendments

to the B.N.A. Act which directly affect "federal-provincial
relationships™.

It is quite uncertain whether historically such a general
convention can be said to exist. It is true that amendments
altering the distribution of powers (1940, 1951, 1964) were
obtained with the consent of all provinces. It is not
unusual, however, for the federal government to seek and
obtain a constitutional amendment from Westminster despite
the opposition of some of the provinces. For example, in
1907, the federal government obtained an amendment to the
B.N.A. Act increasing federal subsidies to the provinces
despite British Columbia's objections. Similarly, in 1949,
the amendment admitting Newfoundland into Confederation was
sought and obtained without consultation with the provinces
despite provincial claims that the provinces should have
been consulted and their consent sought.

ogul v3gwdN
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Further, the so-called convention referred to above is so
elusive that its scope cannot be precisely defined. This

can raise serious doubts concerning its existence. Does

this convention require acquiescence of all the provinces,

or a majority of them, or of all but one? Professor
Lederman,himself, during his appearance 1n‘197§ before the
Joint Parliamentary Committee on the constitution and in

his writings, argued that the so-called convention does

not require the consent of all the provinces but only
nsubstantial compliance' with the requirements for provincial
consent. He defined "substantial compliance" as the consent
of Quebec, Ontario, Alberta and British Columbia; further,
the dissent of three of the Atlantic Provinces, or of both
Manitoba and Saskatchewan, would block substantial compliance.
In sum, the so-called convention would encompass a conventional
amending formula along the lines Professor Lederman suggested.
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The main condition e

is the belief by thozzag
is obligatory. Does New
of British Columbia or A
consent is not? Do the
the consent of three,

lishing a constitutional convention
0 whom it applies that the practice
foundland believe that the consent
lberta is necessary, while its
. Q;lant;c provinces believe that ]
el rather than all of them, is necessary?
Eﬁgauzitgg this imprecision, it is difficult to see how
coulg e 15 guPposedly bound by the so-called convention

: el obliged to do so. To what form of procedure,
precisely, are the parties bound?

gven éf the so-called convention exists, the argument may
e made that the impossibility of proceeding in accordance
with it has made it necessary to seek the contemplated
amendments by alternative means. A convention may lose
its (non-legal) binding force because of major changes

in circumstances. It can be argued that such change has
occurred as a result of continuous provincial dissents
that lead to permanent dead-lock.

IITI - The White Paper of 1965

Professor Lederman has argued that the terms of the so-called
constitutional convention have been embodied in the following
"fourth general principle" set out in the February 1965
publication of the Minister of Justice, Honourable Guy
Favreau, the Amendment of the Constitution of Canada.

""The fourth general principle is that the Canadian
Parliament will not request an amendment directly
affecting federal-provincial relationships without
prior consultation and agreement with the provinces.
This principle did not emerge as early as others
but since 1907, and particularly since 1930, has
gained increasing recognition and acceptance. The
nature and the degree of provincial participation
in the amending process, however, have not lent
themselves to easy definition."

Usna)
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Professor Lederman has added that the Favreau White Paper
had been viewed in draft form and agreed to as to its

historic accuracy by the provincial governments, so that
it is particularly strong evidence of the constitutional

position.

Firstly, it can hardly be said that the provinces and the
federal government had expressly agreed in 1965 that the
fourth general principle embodied a constitutional

convention. In tabling a copy of his correspondence with
the provincial Premiers on the White Paper, Prime Minister
Pearson stated in the House of Commons:

A1l the provinces have now agreed that the draft
White Paper on the "Amendment of the constitution
of Canada', which is to be published by the
federal government, satisfactorily sets forth the
history of the efforts to achieve agreement on an
amending formula as well as the nature and effects
of the plan that has now been agreed on."

(H. of C. Debates, 1964-65, vol., XI, 11574)
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cheytheless, in his le
provincial Premiers,

tter of January 5, 1965 to the
Prime Minister Pearson had stated:

"At the Conference I su
possible to hav
a "Conference"
to me that it w
try to get a te
complete a

ggested that it might be

€ a paper such as this issued as

document. On reflection it seems

ould be extremely difficult to

Xt that would have the kind of

: greement of all governments that would
e needed for joint responsibility and sponsorship.
The result of such an effort might be to delay
publication undesirably. I am, accordingly, not
suggesting this course. The federal government

Will issue the White Paper in the normal way and

will assume full responsibility for it. But I

am, of course, anxious that it should not contain

anything that any Premier would consider undesirable
or in error."

This can hardly be interpreted as an invitation to agree
on the existence of a constitutional convention. In
addition, the general character of the replies received
from the provinces makes it possible to debate the nature
and extent of their so-called "endorsement' of the
publication. For example, the reply of New Brunswick
merely stated: "Government of New Brunswick appreciates

opportunity for study, and does not suggest any change
in content".

Secondly, the "fourth principle" itself expressly stated
that "the nature and the degree of provincial participation
in the amending process, however, have not lent themselves
to easy definitions".

Thirdly, it must be stressed that the Favreau White Paper
says, at p. 11, by way of preface to the description of
past practices and the four "principles" which it derives
from them:

"Thought not constitutionally binding in any
strict sense, they (the practices) have come
to be recognized and accepted in practice as
part of the amendment process in Canada."

Hence, it is apparent that whatever the scope of the fourth
principle, it was not set forth as a legally binding rule.

Fourth, there is no suggestion in the judgment of the Supreme
Court of Canada in the Senate Reference that this "fourth
principle" would restrict either the legal power of the

U.K. Parliament to enact amendments to the B.N.A. Act or

the right of the Senate and House of Commons of Canada to
request by resolution the U.K. Parliament to amend the

B.N.A. Act.

Fifth, the Government of Canada issued in 1978 a new white
paper, namely, Lalonde and Basford, The Canadian Constitution
and Constitutional Amendment (1978), 1n which the"four
principles of the Favreau paper are re-stated as "four
observations'. The fourth of these is as follows (p. 13):
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"The fourth observation is that, although not
constitutionally obliged to do so, the Government
Of_Canada, before asking Parliament to adopt 2@
Joint Address, sought and obtained the consent

of all provinces on the three amendments (1940,
1951 and 1964) that involved the distribution

of powers."

gbls.ObserV§tiov is explicit in its disclaimer of any
inding obligation to secure provincial consents for any
amendment involving the distribution of powers.

Thev"ReqUGSt and Consent" Clause in Section 4 of the Statute
9of Westminster

Since the Canada Act repeals s. 4 and s. 7(1) of the
Statute of Westminster, its preamble contains an express
declaration that "Canada has requested and consented to
the enactment' thereof, in accordance with s. 4 of the
Statute of Westminster which provides:

"4, No Act of Parliament of the United Kingdom
passed after the commencement of this Act shall
extend, or be deemed to extend, to a Dominion
as part of the law of that Dominion, unless it
is expressly declared in that Act that that
Dominion has requested, and consented to the
enactment thereof."

1.5 It cannot be seriously maintained that the word "Dominion"
in section 4 includes the governments or legislatures of
the provinces:

First, the provinces were not represented at the Imperial
Conference of 1926 and 1930 that created the legislative
history of the Statute of Westminster.

Secondly, the wording of section 4 is similar to the
wording of the Convention enunciated in the third recital
of the Preamble which governs a request for amendments

to the B.N.A. Act. The word '"Dominion'" in that Convention
has always been considered to be the Government, or the
Government and Parliament of Canada. Thus, amendments

to the B.N.A. Act have been enacted by the U.K. Parliament
on an address by the federal Houses of Parliament alone.

Thirdly, statements of that era in both the British and
Canadian Parliaments indicate that the ambiguous word
"Dominion' was used to leave flexibility, being capable

of meaning either the federal government or Parliament or
both but permitting a request and consent by the Government
alone should circumstances so require. During the debate

at Westminster on the Statute of Westminster, it was moved
in amendment that instead of the word "dominion" in s. 4,
there should be substituted the word '"Parliament of that
Dominion' because "the Parliament of each Dominion is always
referred to as the authority for testing the opinion of that
particular Dominion". The Minister in charge of the Bill,
Mr. J.H. Thomas, replied:

nIf I had only to consult my own personal wishes T
should be quite willing to accept this amendment, but
the clause was drafted in its present form at the
request of the dominions themselves. The government
were indifferent on this point, but the real answer is
that as far as the government was concerned we did not
care which method was adopted, but what is now proposed
was put in at the request of the dominions."
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Indeed, circumstan
Government alone w
gave by order-in-c
necessary British

ce d@d require action by the Federal
hen in 1936 the government of Mr. King
ouncil consent to the enactment of the

s legislation to approve the abdication
of King Edward VIII and to alter thg Succession to the

Throne. Prime Minister King later explained in Parliament
that the action was perfectly "legal' under section 4
which requires the "request and consent' of the federal
Government alone to make British acts applicable to
Canada. The Leader of the Opposition, Mr. Bennett, agreed
with vr- King that the word "Dominion' rather than the
word "Parliament of the Dominion' was used 'in order that
in the event of some emergency necessiting action by the
Government rather than Parliament it would be possible

for the government to act" See Can. H. of C. Debates
1937, pp. 44-45, = /

Fourth, Australia requested the enactment of section 9(3)
of the Statute, making "the Parliament and Government of
the Commonwealth" the vehicle of Australia's request, at

the ins?ance of Sir James Latham who had declared in the
Australian Parliament:

"What is meant by "that Dominion" (in s. 4)?
Generally it means, in practice, the executive
Government of the Dominion. I1f this statute
1s passed as drafted, a request by the Government
of a Dominion will be final."

(Extract printed in Keith, Speeches and Documents
on the British Dominions, p. 267.)

Thus, s. 9(3) was not inserted to exclude the Australian
states but to include 'the Parliament'" as well as the
government of the Commonwealth of Australia.

However, an argument could still be made that there is a
conventional requirement that any request for an amendment

to section 7(1) of the Statute of Westminster should be
preceded by the consent of the provinces since s. 7(1)

was originally enacted on the basis of the agreement of all
provinces. The argument would be that the Imperial Conference
of 1930 (presumably on the initiative of Prime Minister Bennett)
had placed on record the view that the critical sections of
the proposed Statute of Westminster should not apply to Canada
"except in response to such request as are appropriate to an
amendment of the British North America Act'"; that the terms

of s. 7 of the Statute were subsequently agreed upon unani-
mously at a federal-provincial conference in April 1931;

that that agreement was recited in the subsequent Joint
Address of the Senate and House of Commons which requested

the addition of s. 7 to the draft Statute of Westminster;

and that s. 7 was enacted in the terms agre?d upon. Therefore,
provinces would at least have a debating point that no_
reouest for the repeal of s. 7(1) should now be made without
their agreement. However, whether the fact that S, 7(1)‘

was adopted upon the unanimous consent of the provinces is
sufficient to amount to a binding convention is a debating
point. Moreover, even i 7 1] suff1c1en§ to amount to a_
binding convention, its breach would not impair the validity
of any law passed without the required consents since, as
previously stated, constitutional conventions are not

legally binding and are not enforceable in the courts.
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V - Reducing Provincial Powers

6. 3 hi
: g%:e£i¥;ea?e32§t$-pape? referred to amendments "directly
will cer%ainly s Provincial relationships'. The argument
for the enactme : made that an unilateral federal request
breach of the sg~ of the Constitution Act, 1980, is in
it contempl called constitutional convention because
plates amendments directly affecting federal-

provincial relationshi P > . i
YR s and i
provincial powers. P t implies a reduction in

It can be answered that the 1978 white paper referred to
amendments "involving the distribution of powers'". Even
if there were a convention, it would apply only to
amendments involving the distribution of powers such as
those made in 1940 (unemployment insurance), 1951 (old age
pensions) and 1964 (supplementary benefits). The proposed
Joint A@dress would not be in breach of any constitutional
convention since the requested amendments do not effect
any change in the distribution of powers.

Such an answer, however, would probably not be persuasive.

If there is a constitutional convention, its purpose is
probably to prevent the federal government from securing
changes in the powers of the provinces without their

consent. If a change in the distribution of power requires
provincial consent, it is probable that the introduction of

a constitutional bill of rights binding on the provincial
legislatures as well as the federal Parliament would also
require provincial consents. The effect of a bill of rights
is to limit legislative powers. Hence, it would be diffi-
cult to maintain that its effect would not be to cut down
provincial legislative powers. In addition, section 42 of
the Constitution Act, 1980 provides for approval of amendment
by referendum instead of by legislatures or governments.

It will certainly be argued that this section allows the
federal government to amend the constitution "over the heads
of the provinces'. The provincial governments are completely
excluded from this amending process. This can be viewed

as a detraction from provincial powers.
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In any event, even if one admits that the proposed amendments
affect federal-provincial relationships in a substantive way
and effect a reduction in provincial powers, this does not
have any effect on the validity of the proposed resolution
since, at best, a federal request for the contemplated
amendments without prior agreement with the provinces would
merely constitute a breach of the so-called convention. As
stated earlier, such a breach would not be illegal. The
convention could not legally limit either the right of the
Senate and House of Commons to present the Address to the
Queen, or the legislative powers of the U.K. Parliament to

enact the requested amendments,

200¥ uniaf yod RO

790g) HpY

<3m.. ‘Jnl,uvsusa‘l S5

Fapr

4

(/e




	IMG_7500
	IMG_7501
	IMG_7502
	IMG_7503
	IMG_7504
	IMG_7505
	IMG_7506
	IMG_7507
	IMG_7508
	IMG_7509
	IMG_7510
	IMG_7511
	IMG_7512
	IMG_7513
	IMG_7514
	IMG_7515
	IMG_7516
	IMG_7517
	IMG_7518
	IMG_7519
	IMG_7520
	IMG_7521
	IMG_7522
	IMG_7523
	IMG_7524
	IMG_7525
	IMG_7526
	IMG_7527
	IMG_7528
	IMG_7529
	IMG_7530
	IMG_7531
	IMG_7532
	IMG_7533
	IMG_7534
	IMG_7535
	IMG_7536
	IMG_7537
	IMG_7538
	IMG_7539
	IMG_7540
	IMG_7541
	IMG_7542
	IMG_7543
	IMG_7544
	IMG_7545
	IMG_7546
	IMG_7547
	IMG_7548
	IMG_7549
	IMG_7550
	IMG_7551
	IMG_7552
	IMG_7553
	IMG_7554
	IMG_7555
	IMG_7556
	IMG_7557
	IMG_7558
	IMG_7559
	IMG_7560
	IMG_7561
	IMG_7562
	IMG_7563
	IMG_7564
	IMG_7565
	IMG_7566
	IMG_7567
	IMG_7568
	IMG_7569
	IMG_7570
	IMG_7571
	IMG_7572
	IMG_7573
	IMG_7574
	IMG_7575
	IMG_7576
	IMG_7577
	IMG_7578
	IMG_7579
	IMG_7580
	IMG_7581
	IMG_7582
	IMG_7583
	IMG_7584
	IMG_7585
	IMG_7586
	IMG_7587
	IMG_7588
	IMG_7589
	IMG_7590
	IMG_7591
	IMG_7592
	IMG_7593
	IMG_7594
	IMG_7595
	IMG_7596
	IMG_7597
	IMG_7598
	IMG_7599



