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C0NFIDENTIAO ~ 

Approaching Constitlitional Reform J)~ 
A "Think Piece" -- 1 

--------------- '--------------------------

Introduction 
l -

This paper ra"ises some very general issues which 
provide a kind of back-drop for.discussion of specific 

- constitutional items. Clearing one's head on these 
admittedly very general points may help to invest the 
upcoming process of detailed negotiation with a degree 
of co~erence it might not otherwise have. 

The paper makes a number of assertions and judge­
ments, and these are•frequently cast in the form of 
bald propositions or .statements, bereft of supporting 
argument,. In addition, it not only asks, but answers 
a series of questions which bear directly on constitu­
tional revi~w. • This is for two reasons: 

\ 
1. Brevity 

2. Accessibility. The exercise is designed to 
~encourage people to clarify their own views 

by giving them something clear and specific 
to which they can react. 

The paper is divided into-five sections, as 
follows: 

I. Relevant Charactefistics of Canadian Society 

II. Reas~ns Why Constitutional ~hange is Required Now 

III. Assumptions Underlying .the Constitution and the 
Canadian System of Government 

IV. Criteria for Testing Propositions for Consti­
tutional Change 

V. Perspective on the Twelve Items. 

. .. 2 /. 
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I. Relevant Characteristics of Canadian Society 

There are innumerable ways in which one might 
characterize Canada and- its people. Here we are 
interested in identifying those characteristic~ 
which _are constitutionally relevant,that is to. 
say, which must be taken into account in any 
comprehensive pro6ess of constitutional reform. 

Most people would agree that the following 
must have a· bearing on ,the country's constitu­
tional arran9ements: 

• 
• 

Canada's indigenous peoples 

Duality, that is to say, the existence within 
Canada of French- and E~glish-speaking commu­
nities 

• Regionalism, that is to say, the ·existence 
• wi,thin Canada of regional collectivities, for 

the most part expressing themselves within the 
f~amework of the ten provinces and two terri­
tories 

• Cultural diversity, the leavening impact of sub­
sequent immigration on the three characteristics 
of Canadian society mentioned above. 

In additio~ to these obvious 'sociological' charac­
teristics, there are a number of potentially more con­
tentious considerations relating to c·anadian spciety 
about which if is important to be clear. We will 
state them here a$ a series of propositions. 

• ,Quebec constitutes to ~11 intents and purposes 
·a distinct society within Canada. While, there 
remains a degree of validity in the notion of 
a single French-Canadian community, ,extending 

~

beyond the borders of any one province, this 
~ notion is becoming more ~nd more attenuated, 

while the concept of Quebec as a distinct 
society within Canadian Confederation is 
steadily gaining force. French Canadians 
elsewhere, like many other Canadians, are rather 
more inclined today to define themselves as 
member~ of a particular provincial community 

3 I 
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~ - as Acadiens, Franco-ontariens, Fransaskois, ' ( , etc.,, 

• 

• 

• 

• 

'English Canada' does not exist as a distinct 
society within Canada in ~he same sense as does 
Quebec. Th~ predominantly English-speaking pa~ts 
of Canada are strongly 'regi'onalized '.; in addition, 
they are much more ethnically and culturally diverse_ .. 
than ,is Quebec society, which shapes their approach 
to constitutibnal reform. This 'Engli~h' side of 
the duality often expresses itself most forcefully 
through the distinctive institutions of several 
pr9vinces, particularly in the case of-those regions 
which are effectively ·excluded from the operations 
of the central government. 

There continues to be marked economic inequality in 
Canada, despite efforts to reduce it, and this 
inequality tends to be conceived more in terms of 
regional disparity than in terms, say~ of 
econ9mic class. 

Canada 1has experienced dramatic social, political 
and· economic change since the War; this is exempli­
fied by the growth of the West and the decline of 
Montreal. The pace of change shows no signs of 
slackening. The process of change for the most 
part transcends human will; we accommodate ourselves 
to it, with a good or ill grace, more.than it 
accommodates itself to us. 

The principle of sharing to reduce both regional dis­
parity and inequality in social services is wipely 
accepted by Canadians; not surprisingly, however, the 
invitation to perform concrete acts of generosity 
and self-denial 6ccasions sometimes bitter conflict. 
Difficulties of this sort are inevitable and very human, 
but they have been exacerbated by the degree to which 
Canadians have been encouraged to view their 
regional interest in contradistinction to the 
national interest, and by the feeling many Canadians 
have, rightly or wrongly, that the sharing of 
powers and the distribution of benefits and burdens 
within Confederation have been un~ust. 

As was revealed during the Quebec referendum cam­
paign, Canadian patriotism - the love of Canadians 
for their c0untry - remains strong, although it 
lacks satisfactory channels for self-expression . 

. . . 4 / 
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The institutions and a~tivities,of the central 
government do not currently"serve as an 

. 1 adequate focus of loyalty; the alienation from 
.1l.~'iJ "Ottawa" of many patriotic Canadians shows that 

,L.AI tfl j flit is not uncommon to love your country and hold 
~l~ y your central government in lo~ esteem at one 
V and ~he same time.. . 

By way of conclusion to this section bne 
might offer the following ob~er~ation. Canada has 
been, isr and shows every sign of continuing to be a 
"federal society", that is; a diverse and highly 
Variegated country in which people experience stron9 
.loyalties to their own region or cultural group 
as well as to the whole. Federalism is thus an 
optimal form of government for Canadians in that 
it provides a consti~utional framework within which 
these multiple loyalties can be expressed. At 
bottom, the constitutional challenge we facels to 
re-establish aff equilibrium in Canada's basic law and 
in the assignment of political power in this country 
which will adequately reflect the contemporary "phy­
siognomy" of Canadian federal society. 

II. Reasons Why Constitutional Change is Required Now 

Perhaps the most general characterization of 
the contemporary need for constitutional change is. two-fold: 
first, to clarify and bring up-to-date the constitutional 
expression of who we are as a people and what we suand for, 
so that 0e ourselves and the world in general receive a sharper 
image of Canada as a dountry and as a society (The •·•people's 
package" is particularly concerned with this); 'second, to 
ensure that our common political "institutions are as 
efficient and responsive as possible, and that the. 
assignment of powers between the two orders. of govern-
ment and the relations between them are in tune with 
contemporary realities (the "package for governments" 
addresses such issues as these). 

. .. 5 / 
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• That is excee~ingly general: A series of more 
specific teasons for constitutional reform are 
9-dva·nced below. The first four are primarily sym­
bolic and emotional in nature, while the last three 
are substantive. 

1. The ~xpectations, both of the people and of govern 7 . 

ments, are now such th;t no resolution of the strains 
through which-conf~deration is passing is possible 
in the absence of significant constitutional change. 
Rightly or wrongly, the people 6f Canada have be~n 
told so often that constitutional change is.needed 
that they now believe it. They want or need "change" 
even though they don't know what change they want or 
why it is ne~d~d. This sentiment is felt in differing 
degrees in different parts of the country. 

2. More specifically, the people of Quebec require 
the satisfaction of ~chieving substantial constitutional 
reform, ·and they need to live under a fundamental law 
that in thetr eyes reflects the French fact, as well 
as the E~gl~sh fact, adequately. 

3. To a lesser degree, this need for symbolic satis-
faction exists in certain parts of English-speaking 
Canada as well, for example, in the West. But it is 
complicated. Debate over the Canadian flag or the 
monarchy reveals the ·extent to which the "English­
Canadian soul" is divided; some people continue to find 
meaning and emotional sustenance in traditional British 
parliamentary forms, while others feel th~ need to 
assert a distinctive identity and to build indigen9us 
institutions and forms. 

( 

4. Despite the fact that·Canadians are living in a 
rapidly changing society, and despite the fact that the 
roles and ·relationships of governments have been altering 
very quickly as well, a great many people believe that 
we are frozen in the status quo because we have not been 
successful in effecting formal constitutional change. Such 
change is now necessary, then, both to satisfy that not 
entirely rational, but politically significant sentiment, 
and also to clothe our fundamental law again in the legi­
timacy and loyalty which has been drained away from 
it dur,ing the past couple of decades of contention. 
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5. The respective roles and responsibilities of the 
two orders of government have become muddled, particu­
larly as province after province.has grown to maturity 
~nd has come to occupy the full constitutional s~ace 
(and sometimes more) assigned to it_ in the BNA Act. 

Thus the tasks proper to each orde~ of government need 
·to be re-e~tablished, as do the relationships among them. 

6. The efficiency and responsiveness of the.common 
institutions of the federation (Parliament, .the federal 
public service, the Supreme Court, the main regulatory 
agencies, the Constitution itself) need to be enhanced, 
both to.preserve and renew the vitality of our demo­
cratic traditions and to piovide a political focal 
point forth~ loyalty and sense of common purpose of 
Canadians. 

7. A number of specific grievances, hobby-horses and 
bones of contention have b~en advanced by'several of 
the participating governments; it is~worthwhile providing 
satisfa~tion on these points wherever possible, so iong 
as it is no~ inconsistent with the national interest. 

\ 

III. Assumptions Underlying the Constitution 
and the Canadian System of Government 

There are a number of critical assumptions which 
people make, often implicitly, in approaching consti­
tutional reform, and which have a direct bearing on 
the kinds of policy positions which are regarded as 
acc~ptable or unacceptable. We will discuss these ~s 
a series of questions to which we will append our 
responses. ' 

1. Is '.the federal government ~he senior government 
in Confederation, the first amo.ng equals, or the agency 
of the provinces? 

~) The BNA Act, with its provision for reserve 
~nd disallowance, the declaratory power, the 
peace, order and good government clause, 
the federal appointment of lieute~ants­
governor, etc., etc., clearly answers 

'that it is the senior government, with rights 
of intervention and control aver the provinces. 

7 / 
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11 C,lassical" theories of· federalism argue that 
the central government ana the constituent 
states are equal and sovereign in their own 
areas of jurisdiction, under a con~titution. 
This posi~ion is endorsed _in the Canadian 
context by Pepin-Robarts, the Beige Paper 
and several pro¥inces. 

A "conr eder·a.1 11 approach, of which there are 
some exponents in ·canadac would argue that 
the central government is the creature of the 
provinces,, established to perform certain common 
tasks on their behalf, but dependent finally on 
the will of the provincial units to associate 

' together. 

There is a good deal of emotion and pride involved 
in this debate. Opt~on b) has a good deal to recommend 
it in the present circumstances, and-probably reflects the 
contemporary reality of provincial societies and the over­
all judgeme~t of the majority of Canadians more closely than 
either o~ tne other two. 

The·central government might not lose much, and 
it might facilitate constitutional discussion, by acknow­
ledging the principle of constitutional equality, while 
at the same time making very sure that its responsibility 
for the whole is confirmed and that the necessary, specific 
"national interest" instruments are preserved in good· 
repair. By this we mean two things: 

• first, that, despite the principle of const~tutional 
eq·uali ty, the c

1
entral government is alon'e in, 

having the entire country as its constituency 
and field of responsibility, and no process of 
constitutional reform should leave this in any 
doubt; and, 

• second, the central government has an indispensable 
responsibility to deal with national emergenc~es 
and to identify and respond to situations of 
"compelling national interest". Even though there 
might be some constitutional provision or mecha­
nism for provincial review, the federal government 

• must necessarily be the iead player here, and 
the vast majority of Canadiaos accept that . 

. . . 8 / 
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2. Is the object of constitutional reform to dis-
entangle the respecti~e juri~diction~ of the two orders 
of government ·or to manage the·. inevitab],e overlap? 

~)• His tor i.cally, the theory of watertight compart­
ment or the "layer-cake" theory made sense to 
many federalists. 

'~) Today,·most people recognize the.inevitabili­
ty of overlap and thus incline towards the 
"marble cake" theory of federa_lism. 

This is not an "either-or" situation, and as an 
operational guideline it is no doubt reasonable to say 
that one will compartmentalize where that is possible 
and over~ap where it is not; in that case, it becomes 
necessary to discover which powers and functions of 
governmertt fit into which category. We would contend, 
however, that the areas of overlap are great and 

~

growing,· and that finding ways of coping with that 
~)Iv fact is a greater constitutional challenge than 

l/ trying to construct water-tight compartments. 

Those who are struck by the importance and inevitability 
of overlap give high priority in constitutional discuss­
ion to the institutions which might manage that overlap 
(a reformed upper house, institutionalized firs~_ministers' 

conferences, etc.). 

3. Should the ~onstitutional equality of.the pro-
vinces,be accepted as a principle, and, if so, how 
should 'it be expressed? 

~) Presumably most advocates of the direct consti­
tutional expression of special status for 
Quebec do not accept this principle, at 
least in this important respect, nor is 
it recognized by those proposals or arrange­
ments ( for example, _amendment formula or 
Senate representation) which treat provinces 
in part on the basis of their population size 
rather than on the basis of their status 
as constituent units in the federation . 

. . . 9 / 
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~) There is a fairly strong and general feeling 
' that this pripciple should be broadly recog­

nized. All provinces wouid enjoy the 
same constitutional prerogatives, but could, 
within limits, choose to exercise them differ­
ently., energetically, or· in ·some cases, not 
at all. Quebec's distinctive requirements, .' 
then, are addreS.sed by offering arrangements 
to provinces a6ioss the board, which it is 
anficipated-that Quebec alone will accipt. 
Acceptance of this principle als◊ gives 

·'/J,4 
\.\ ~ ./1r' 

greater salience to such-devices as legislative 
delegation, which permit the practical recog- • 
hition of the•fact that provinces which are 
constitutionally equal are, empirically speak-

' ing, radically unequal in economic power, fiscal 
muscle, commitment to local autonomy, etc .. 

\f< ... -~ · The second response seems to us to be the. more suitable 
k ~ one, taking into account the st~tus and needs~ not only 
·~ .) of Quebec but of several other provinces as well. Tt 
~ is possiblef however, that this position should be reviewed 

carefully, ~ince it may be the case that "specic:11 status" 
for Quebec would meet many of Quebec's needs and that 
hostility to the idea in English-speaking Canada has 
waned. 

Is the Canadian federati?n too centralized or too 
decentralized? 

~) There are many Canadians, outside of Ontario, 
who· believe that the Canadian federation is 
excessively centralized. In English-speaki~g 
Canada, this view is held particularly strongly 
in the West. ~n Quebec the opinion is widespread. 
Whether this perception is abcurate in fact is, 
of.course, debatable. What is not debatable is 
that many people hold it. 

The PQ leadership, with the exception of 
• Jacques Parizeau, claim that the Canadian 

federal system is centralized and getting 
more so all the time. The image is of a 
federal government, controlled by an anglo-
phone majority, seeking evei more power at 
the expense of Quebec, thus incapacitating 
the provincial government in its efforts to 
protect French culture and sbciety. Needless 
to say, many people looking at Quebec City and 
Ottawa today, find the idea of English domination 
a mjldly amusing fiction. 

10 / 
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Many Canadians, on the other hand, argue that 
Canada is very decentralized, that it is 
"the most decentralized federal system in 
the world". Whili most would acknowledge 
that the Depres~ion years,- World War II 
and. the ·post-war reconstruction period was' 
a.time· of relative centralization, the tid~ 
has been setting against the federal govern­
ment,and .in favour of the provinces. Some 
would argue that we have gone a~out as 
far as we can go. 

While recognizing the extraordinary comple~ity of the 
issue, we would express the following views: 

')-=.·. 

• ,' W~ do not subscribe to the "slippery-slope" theory 
of decentralization, that is, the argument that 
we aie teetering on the brink and that any further 
decentralization is likely to push us over the edge 
into disintegration. The issue is m6re complex 

• 

• 

tha·n that, and, while there may be solid grounds 
for c~ncern about eventual disintegration, the 
qu.estion of decentralization is but one of 
them, and may upon examination turn out to.be 
more symptom than cause. 

The current degree of decentralization is broadly 
speaking acceptable, given the contemporary 
aspirations of Canadians, and it is workable as· 
well. What one should be concerned about 
is preserving the same net balance of forces 
between the central-and provincial governments. 

Manr important issues in the area of constitutional 
reform do not have any obvious centralizing or 
decentralizing implications (e.g., principles, 
human rights, ~formed qpper ban.5& etc,) . It 
is the division of powers that is in fact 
germane here. 

• In the area of the division of powers, one should 
_be prepared to re-balance the relationships between 
'the two orders of government, decentralizing in 
some areas and centralizing in others . 

. . . 11/ 
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5. Is it feasible to assign broad policy sectors 
p~imarily to th~ provinces (such as culture and social 
policy) while retaining others for the central govern­
rnE:nt (such as broad economic-policy m,atters)? 

~) Some people argue that, while it may not.work 
across-the-board, it is possible to go some 
distance down fhis path, and that this 
direction holds promise of improving the 
situatien. 

~) Others contend that it is impossible, that 
these critical policy (ields are inextri­
cably interwoven, and to attempt artificially 
.to separate them will lead to much difficulty. 

While we acknowledge that the issue is complex and 
the overlap extensive, it is our content~on here 
that a) is the more appropriate response and that 
some effort to assign broad functions to each order 
of government would be helpful in approaching consti­
tutioria1 review. However, we worild make the following 
poin~s: 1 

• It.is unlikely that any particular assignment will -
take full account of what the main provincial 
priorities afe. Not all provinces want control 
over culture; some, and Quebec is by no means 
absent from this list, want greater control 
over their economic life. Thus the battle is 
well and truly join2d in an area central to 
Ottawa's .interest and responsibili_ties, • and 
selective decentralization, say, in the 1, 
cultural field, even assuming that that 
is possible anti desirable, will not in 
itself do the trick.~ 

• The principle of direct payments to citizens 
on the part of the federal government needs to be 
protected, and it is more easily expressed in 
the social and cultural than in the ecnomic 
field. 

• The special responsibility of the federal 
government for the management of the economy 
is widely acknowledged by Canadians. The issue 
here is to determine what powers the federal 
government g~nuinely needs to have in-order 
to manage the national economy in the national 
interest. 

2 I 
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• Where it is more a question of access to 
revenues than a matter of economic management, 
one can obviously not expect any easy 
agreement between governments. Much of the 
discussion about diviiion of powers is, in 
fact, a quarrel· ~ver money.! 

6. How is the "Canadian national interest" defined 
and expressed? 

~) One line of argument is to say that for 
all practical purposes the national interest 
is what the federal government (or the Par­
liament of Canad~) says it is. Ottawa is 
the national government~ that is to say, 
~~at government which has the interests of the 
country as a whole at heart and which has 
.the responsibility of determining and advancing 
the national interest, even at.times against 
the local ·interest as it i~ ex~ressed by the 
various provincial governments.· 

~) Another view is to acknowledge that the 
dentral government's role is of primary 

_importance in articulating the national 
interest, but to insist that it is not 
the only government to have responsibili­
ties in this regard. The provincial 
governments, s:i..nce their actions can have an 
important impact on the well-being of the 
country as a whole, must be understood to 
have a responsibility for participating 
in the articulation of the national int~rest. 
It may be that Canada currently lacks adequate 
institution~l means for ensuring the res­
ponsible participation of the provinces in 
the formulation of na~ional policy, but 
their claim, given the current distribution 
of powers and the general sweep of govern-
ment in the modern state, is legitimate. 

Our response to this question is b). We do 
not see how it can, practically speaking,-be otherwise. 
What we have, currently, is a situation in which the 
brute facts of life, as outlined in b) above express 
the).llselves in a relatively unregulated and unsatis­
factory fashion (consider, for example, the issue of 
provincial barriers to trade, or·the foreign borrow­
ing activities of provinces); what seems to be 
required is to find ways of integrating these forces 
into the process which defines, advances, and protects 
the natlonal,interest. 

*. * * 13 / 
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One can s~e that the answers to such questions 
as the~e begin to provide what might be called a 
c·onstitutional profile, or a rough configuration of 
commitments and prefe~ences which will shape the 
judgments one makes iubseque~tly about ~ore detailed 
co~stitutional items.· ' 

The answers~we have provided in this section 
have certain cl-ear implications. , This might be illus­
trated by referring briefly to a minor question 
of vocabulary here. Given our general position, it 
would make more sense to speak of the "central 
government" instead of the "federal government", since 
in an important sense all eleven governments are 
"federal governments", that is to say, governments 
in a federal system. Also, one could have political 
institutions which are "federal" and "national·" 
in scope and role'but which are not central government 
·bodies (e.g., first ministers' conferenGes, an 
eleven-government upper chamber, a "constitutionalized" 
supreme qourt). And it would perhaps be preferable 
to speak 1of two "orders" of government, rather than 
two "levels" of government, if one accepts the rrinciple 
of the constitutional equality of the provincial and 
central governments. 

IV. Criteria for Testing Propositions 
for Constitutionai Change 

-The following are sbme possibl~ criteria against 
which to assess specific proposals for reform. \: 

1. Does the pr:6posal meet certain of the symbolic 
or substantive requirements referred to in Section II 
above?, 

2. Does it serve to advance the constitutional 
expression of the principle of duality? 

3. Does it help to accommodate the forces of 
regionalism that are changing Canadian society? 

4. Will the proposal be iikely to strengthen the 
forces of integration and encourage loyalty and 
patriotism to Canada? 

5. What impact does the proposal have on the 
efficiency of Canada's governments? 

... 14 / 
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6. What impact does it have on the democratic 
prpcess and on the responsiyene~s of Canada's 
governments? 

7. Does it help to accommodate the forces of 
regionalism that are ~hanging Canadian society? 

8. How does this proposal· fit into the total 
package of changes under negotiation? Will it 
as part of_ that __ package help to ·re-establish a 
functional equilibrium of forces? 

9. Is the proposal likely to increase inter-
governmental conflict in the future or to encourage 
intergovernmental cooperation? 

10: Does the proposal preserve fle~ibility for the 
future, and does it facilitate continual adjustment 
to changing circumstances? 

( 




