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A STATEMEITT BY THE INDIAN NATIONS OF HOBBEMA 



A STATEMENf BY IBE INDIAN NATIONS OF HOBBEMA 

After centuries of bad faith and broken promises, we see the 

present Conference, at a time of constitutional renewal, as a unique 

opportunity to forge a new relationship between Indian Nations ard 

Canadians based on rrutual respect ard pluralism. For us, the term 

'pluralism' recognizes a certain interdependence of our societies, rut 

an interdependence which recognizes, as the Constitution Act, 1982 

affinns in section 25 ard 35, that we have authentic aboriginal and 

treaty rights of_our own. These rights form the basis for our distinc­

tive political and social institutions, and for a renewed relationship 

which can give rise to a trust which has been virtually destroyed by 

past governmental acts. 

Recognizing the need to give more substantive content to 

the rights em.rrnerated in the Constitution Act, the following papers 

prirmrily focus on specific ard some general areas which need to be 

defined and clarified. 

The substance of each paper referred to below, together with 

recormendations relating thereto, has been surrm3.rized to facilitate 

a general review of the pertinent areas. 

A. Irdian Spirituality as it Relates to Indian Cultural Sovereignty 

SLD1lTlary 

The discussion of Indian spirituality compares the Indian view of 

the world to that of the Euro-Canadian. Whereas the latter emphasizes 

a fragJTiented, analytical arxi a generally narrowly-based philosophy, our 

way is to perceive all institutions, from the spiritual ard cultural 

to the political and legal, as merely different ways of approaching the 

same ultirmte reality. 
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. . Canada have differences in languages, customs 
lndian tribes across 

and traditions, but underlying these differences is a spiritual unity 

• . _,1 ha . of the same fundamental outlook 
with the Great Spirit a1~ as ring 

aoout nature. 

The Sacred Stem Cererrony, which is performed only rarely and 

represents the absolute binding together of the Nations, symbolizes 

this interrelationship of the spiritual and temporal dimensions of 

our existence. The ce.rerrony was conducted by our leaders at the sign­

i.ng of the treaties ard i.n all suq:eedi.ng occasions of great signif­

icance and it is appropriate that it once again be used during this 

time of constitutional dialogue. 

Kecamcnda t ion 

1. ln the process of i.dentifying and defining Treaty and Aboriginal 

rights, the negotiations rrust be conducted in the context of the 

all-encompassing scope of Indian spirituality and tmity. 

2. In order that this vitally important concept should be better 

expressed we suggest a preamble be added to the definition of 'aoor­

iginal ard treaty rights', similar in intent to the preamble to the 

Canadi,1n Charter of Rights and Freedoms, which reads: ''Whereas Canada 

is founded upon principles that recognize the supremacy of God and the 

rule of law: .... ". In the case of the definition of Indian rights, the 

preamble might read: 

"Wnereas Indian peoples see the presence of the Great Spirit 
underlying the diversity of man and nature, it is hereby 
recognized and affirmed that the following atoriginal and 
treaty rights are the foundations upon which the integrity 
and wholeness of Indian society and government is based:" 
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B. A PROroSED BilATERAL PROCESS 

Surrrnarv 

1. Of major concern to the Indian nations participating in this 

conference is the need to establish an ongoing bilateral process to 

carry out the work of defining aboriginal title and treaty rights arrl 

entrenching them without qualification in the Constitution. 

2. Identification and definition of the various aboriginal and 

treaty rights of the Indian, Inuit, and Metis people are to be deter­

mined at this March 1983 Constitutional Conference, but once the 

present Section 37 is repealed in April 1983 (by operation of section 

54 of the Constitutional Act) no obligation remains to convene another 

conference to deal with such matters. 

3. The present amending formula contained in Part V of the 

Constitutional Act requires the approval of the Federal Government and 

at least seven of the Provinces containing at least fifty (50%) per 

cent of the population of all the Provinces. No provision is made for 

the mandatory requirement of Indian consent before there is a 

constitutional amendment abrogating or derogating from our treaty and 

aboriginal rights and this once again leaves us in a rrost vulnerable 

position. 

kccorrrrendations 

1. A formal Bilateral process rrust be established to continue 

independently of any ongoing process which may arise from the ~~rch 

Constitutional Conference. 

2. We propose that an office of Indian Rights Protection (OIRP) be 

created as soon as possible whose initial task would be to implement a 

workable bilateral process between the First Nations and the Goveniment 

of C,1nada. 



-4-

3. 
cOITTTiitrnent by the Federal Governnent to 

We require a forrral 
·ng any constitutional amendments 

t before approvi 
obtain Indian consen 

affecting our rights. 

a
--1 treaty rights could be incorporated by refer­

Our aboriginal 1u 4. 
or more schedules identify­

ence into the Constitution by means of one 

f h • aooriginal peoples. There ing and defining the rights o t e various 

is precedent for this in sections 80 arrl 108 of the BNA ACT 1867 • 

Failing agreement on incorporating a definition of our rights by 

reference, we propose an arrerd.ment to entrench an ongoing series of 

Constitutional Conferences to define and entrench our rights. 

5. We therefore propose that the Constitution Act, 1982 be amended 

to replace the existing Section 37 with a new Section 37 to read as 

follows: 

OR 

37(1) A constitutional conference composed of the Prime 

Minister of Canada, representatives of the aboriginal 

peoples of Canada, and the first ministers of the 

provinces shall be convened by the Prirre Minister of 

Canada ..... . 

•••••• once a year for five years following the coming 

into force of this Part. 

(2) The conference{s) convened under subsection (1) shall 

consider constitutional matters that directly affect the 

aboriginal peoples of Canada, including the identifica­

tion am definition of the rights of those peoples to be 

inclu:led in the Constitution of Canada. 

(3) The Constitution of, Canada may be amended following 

the final conference convened under subsection (1) to 

include the aboriginal and treaty rights of the abor-

I 
I 
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iginal peoples of Canada only with the approval of the 

authorized representatives of those aboriginal peoples. 

(4) The Parliament of Canada shall establish an Office to 

provide for the protection of the aboriginal arrl treaty 

rights of the aboriginal peoples of Canada. 

(5) Section 38(3) of the Constitution Act, 1982 shall not 

apply to any amerrlment made under subsection (3) of 

this section. 

(6) The Prime Minister of Canada shall invite elected 

representatives of the governments of the Yukon 

Territories arrl the Northwest Territories to participate 

in the discussions on any item on the agenda of the 

conference convened under subsection (1) that in the 

opinion of the Prime Minister, directly affects the 

Yukon Territories and the Northwest Territories. 

6. We propose that the Constitutional Act be amerrled as follows to 

provide for the consent of the aboriginal peoples affected by amero­

ments derogating from their aboriginal aro treaty rights: 

Add a new section 38(5) as follows: 

38(5) An amerdment to the Constitution of Canada that dero­

gates fran the aboriginal ard treaty rights of the 

aboriginal peoples of Canada shall require the consent 

of the authorized representatives of those aboriginal 

peoples affected by any such amendment. 

7. As an alternative, a provision for Indian consent could be built 

into a later stage of the constitutional amendrrent process through 

an amendment to section 48 of the Constitution Act. This proposal 

is designed to reflect the federal government's role in the bilateral 
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This would include a comnittment 
process with the Indian nations. 

to obtain Indian consent before approving 
by the federal govemnent 

ame-~~nts affecting OJr rights. any future Constitutional 1JJ1•~ 

nd d as follows: We prop::,se that section 48 be ame e 

48(1) h r.,een's Privy Council Subject to subsection (2), t e '<'-' 

for Canada shall advise the Governor General to isst 

a proclamation under this Part forthwith on the adof -

tion of the resolutions required for an amendment 

made by proclamation under this Part. 

( 2) The Queen' s Privy Council for Canada shall not advi ! ~ 

the Governor General to issue a proclamation under 

this part where an amendment derogates from the aoo· -

iginal arrl treaty rights of the aboriginal peoples 

without first obtaining the consent of the authoriz• j 

representatives of those peoples affected by any su h 

amendment. 

8. We are also concerned that the Constitution Act does not allo· 

amendments to be initiated by the Indian Nations. We therefore prop se 

that the present section 46 be amended to add the following subsecti n: 

46(2) The authorized representatives of the aboriginal 

peoples of Canada may initiate the procedure for 

amendment under sections 38, 41, 42 and 43 in relat on 

to any constitutional matters directly affecting t:l- , 

aboriginal and treaty rights of those peoples. 
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C. Irrlian Self-Detennination 

As distinct peoples with a tradition extending back for ·thou­

sands of years before the time of European contact, we possess an in­

herent right to self-<letennination, along with the related right to 

freely detennine the fonn of our association with the existing Canadian 

state. 

The Encyclopaedia Britannica (Mic.v.ix,pp 41-2) distinguishes 

t~ meanings of the term "self-<letermination": 

''First, a state is said to have the right to self-<leter­

mination in the sense of having the right to choose 

freely its political, econanic, social, and cultural 

systems. Second, the right to self-detennination is 

defined as the right of a people to constitute itself 

in a state or otherwise freely detennine the fonn of 

its association with an existing state. Both rreanings 

have their basis in the Charter (Article 1, paragraph 

2, and Article 55, paragraph 1). 
112 

It is the second meaning, as quoted above, to which Indian 

people would particularly subscribe. There can be no doubt that 

Indians are arrl have always been a distinct "people" within the conte~ 

plation of Articles 1(2), arrl 55(1) of the United Nations Charter, 

arrl aspire to "freely determine the form of (their) association with 

an existing state", as provided for in the secorrl branch of the defin­

ition in the Encyclopaedia Britannica. 

We have never relinguished our right of self-government, 

which throughout the continent has taken a variety of forms, arrl has 

been acknowledged by successive British arrl Canadian governments. 

A characteristic feature of Indian self-govemnent would be that it 
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presl 'ded over by ccmrunity leaders, without proceeded by consensus 

a formal opposition as developed in the Westminster-style parliamentary 

mcxiel of government. After a thorough discussion of all sides of the 

issue being considered, the final result of the deliberation would 

be armounced by the chiefs. 

We regard this right to self-detennination as both an abor­

igtnal and a treaty right. It has been established by long historical 

practice, and has been recognized by treaty. For example, Treaty #6, 

signed in 1876 w:th the Plain and Wood Cree Indians provides: 

They (the Indians) promise and engage that they will 

in all respects obey and abide by the law, and they 

will maintain peace and good order between each other, 

and also between themselves and other tribes of 

Indians .... 3 

and Treaty #7 signed in 1877 with the Blackfeet of oow River and Fort 

Ma.cLccx.l provides: 

They will maintain peace and good order between ea.eh 

other and between themselves and other tribes of Indians, 

and between themselves and others of Her Majesty's sub­

jects, whether Indians, Half Breeds or Whites, now inhab­

iting or hereafter to inhabit, any part of the said 

ceded tract .... 4 

The direction in the above treaties to maintain peace and order was 

a general mandate in treaties which acknowledged (as did many of the 

instruments establishing British colonial self-government) 5 the right 

of the Indian people to preserve public order and govern themselves. 

It is not too much to say that such a right has executive, legislative 

and judicial dimensions. While we remain an original people within 
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the Canadian Confederation, we also make and administer our own laws, 

and resort to our own dispute-resolving processes in accordance with 

the treaties anJ traditional practices. 

To effect a third form of governnent within confederation arrl 

in conformity with our political and cultural history, the following 

are the powers which we rrust have in order to make our govemrent effec­

tive: 

l. Executive and Legislative Powers 

2. The Power to Administer Justice and Enforce Laws 

3. The Powers of Taxation 

4. The Power to Regulate Domestice Relations 

5. The Power to Regulate Property Use 

6. The Power relating to Social Programs 

7. The Power to Determine the Official Language 

8. The Power to Delegate 

9. The Power to Define Indian Status and Membership 

D. NATIJRAL RESOURCES 

Our rights to the land ard to the minerals thereof which 

the Crea tion of either Canada or any of the prairie 
arose prior to 

based on aboriginal title which is confinned by the provinces, are 

Royal Proclamation of 1763. Since we have never alienated our rights 
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d b th Proclamation, such rights 
by public transfer as stip..ilate Y e 

t Further, since at the signing 
continue to be our exclusive proper y. 

--~ ood by our leaders that only enough 
of the treaties, it was Ultuerst 

soil, the topsoil, as was required for agricultural purposes was sur-

rendered to the Crown, we retained everything that is undernea
th

• 

While we recognize that s. 92A(ll of the Constitution Act 

does not speak in terms of provincial ownership of natural resources, 

it does, however, confer exclusive law-making powers over non-renewable 

resources to the provinces without the requirement of advice or consent 

of the Indians who own a fair share of these resources. To prevent 

this from happening we propose incorporation of a new subsection (7): 

'92A(7) None of the foregoing provisions shall in any way 

affect or derogate from Indian ownership of non-re­

newable natural resources either on or off Indian 

reserves.' 

E. TREATY M'D ABORIGINAL RIGHTS 

The precise meaning to be ascribed to Treaty and Aboriginal 

rights has long evaded legislation and judicial l:xxiies in Canada. In 

their dogged efforts they have nearly always failed to consider the 

LD1derstandings of our leaders at the treaty signing, and have con­

sisently used foreign laws ard European models to try to arrive at the 

proper breath ard scope of our rights. 

I) 
1/1 

(I) 

'> 

.... ,. 
~ 1/1 t 

~ 0 -f, .... . ... 
I) ') 

~ '° i.) I) 

~ .... . ... 
b 

I) ..... 
~ Q 

i t 



-11-

We strongly maintain that our rights cannot be accurately 

portrayed by simply examining the written texts of the treaties and 

negotitations, but that it is absolutely necessary to understand the 

spirit within which these covenants were made and also what our leaders 

understocxi to be the essence of the treaties. 

To occupy this land for thousands of years we possessed all 

the powers necessary to carry out our way of life. 

These rights were not surrendered upon European occupation 

nor upon entering into treaty. These treaty rights include the 

following: 

(i) Self-determination, inclt.rling judicial organizations, 

tribal court, police, culture and language. 

(ii) hunting, fishing and trapping; 

(iii) E:clucation; 

(iv) Health and Medicine; 

{v) Social and Economic Developnent, inclu:iing employment 

programs and welfare; 

(vi) Exemptions from Taxation ard Seizure; 

(vii) Natural Resources; 

F. 1llE IMPACT OF CHARTER PROVISIONS ON INDIAN RIG!-ITS 

Our position as Indian people has been consistent that we 

possess all the rights that other Canadians have, but that additionally 

we possess rights which are unique because of our Aboriginal and Treaty 

origins. The "Charter of Rights and Freedoms" contained in sections 1 

to 34 is predicated on the premise of equal rights for everytxxiy in 

Canada. How this is going to affect our unique rights is conjectural. 
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It is our opinion that Sections 1, 2, 15, 16 to 23, 24(1), 

25, 28, 33, 35 and 38 could be used by courts to derogate from our 

unique status. 

G. "EXISTit--r;" INS. 35(1) 

There is considerable debate in Canada as to the precise 

meaning of the word "existing" as it is fotmd ins. 35(1). Trying 

to reach a consensus in the definition of Aboriginal and Treaty Rights 

has to date not been very successful. The addition of the word 

"existing" merely adds to this tmcertainty. We are.therefor still 

not confident that our rights are protected from past encroachments. 

Our reconmendation is that the word "existing" be deleted from s. 35(1) 

because it does not benefit us in any way, but will in fact detract 

from the rights we presently enjoy. 

H. 1HE RE.'vOVAL OF S. 12(1) (b) INDIAN ACT FROM TI-lE CONSTITIITION AGENDA 

Section 12(l)(b) is an artifically imposed Indian status 

restriction by Parliament without Indian consultation. Since its enact­

ment, considerable hardship has been caused for Indian conmmity 

because, in many instances, the entire family unit has been at worst 

fragµiented and dislocated and at the least irretrievably altered. 

Unfortunately, a simple repeal of the offending section is 

not now possible because in the suceeding generations since its enact­

ment, the question of Indian status has come to be inextricably bound 

with other weighty political and economic considerations. Repeal of 
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s. 12(l)(b) without provision for the resolution of associated problems 

could, instead of improving the life of the Indian coom.mity, actually 

casue an even greated injustice to occur. 

Indian Nations are intimately knowledgeable of their own 

r::eople and camunities an:i it rrust accordingly be left up to them to 

resolve the question "who is an Indian?" and also of "membership" in 

an Indian Tribe. This is the way it was done in the past and it nust 

continue to be. 

The foregoing statement is intended to be a surnnary of the 

relevant materials relating to the subject matters referred to therein, 

however, a further discussion of the subject matters is contained in 

the attached papers ard it is reccmnended that the readers avail them­

selves to them. 



INDIAN SPIRI11JALITY 

AS IT RELATES 

TO INDIA,~ CUL11JRAL SOV"'...REIGJ\.TI 



INDIAN SPIRITUALITY AS IT RELATES TO INDIAN CULTURAL SOVEREIGNTY 

For us as Indians it is impossible to separate the spiritual 

from the cultural, social and political dimensions of life. These are all 

different ways of approaching the same ultimate reality - the great chain of 

existence which is basic to all living beings. There are, of course, 

differences in language, customs and traditions, but underlying these 

differences there is a spiritual unity expressive of our relation to the 

Great Spirit and our sharing the same fundamental outlook. While there 

are many differences in detail among the various Indian nations, reflecting 

different tribal memories, modes of production and political systems, as 

well as variations in art forms, rituals, customs and values, there are 

also close similarities. We uniformly respect our elders, love our 

children, practice co-operation, value self-reliance and share an all­

encompassing relationship with Mother Earth. Our characteristic approach 

to the universe is a 'holistic' one, which distinguishes us from our 

neighbours. At one time, European cultures aspired more fully to relate 

man to God and nature, as all-embracing realities; but since the Industrial 

Revolution and the rise of modern technology, the preoccupation of Europeans 

and Canadians has been to fragment - to focus analytically, by mathematical 

and scientific procedures, on smaller and smaller problems. In a manner 

of speaking, the atom and the cell have become more the objects of study 

than the larger entities of which they fonn a part. As Indians this 

fragmented approach to things is alien. We are not syaing that there is 

not an important place for the study of these more narrowly-based questions, 

but at some time the parts must be related to the whole in a grand 

synthesis - a bringing together - and, with respect, we would argue that 
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it is in this , ho 1 is tic' 
nature, and the Great Spirit 

approach to man, 

that Euro-Canadian culture in its 
which is the origin of all th ings, 

present phase is defective. 

dl.fferences in basic social philosophy We regard the above 

Vl·ew of the universe as of the utmost in our fundamentally religious 

significance. The emphasis on the preservation of our distinctive 

and 

aboriginal and treaty rights in section 25, 35 and 37 of the CQ.Q_s_!j_t..'=!.!_i.Q!! 

1ch l2_8~, acknowledges the uniqueness of our tradition, a tradition founded 

on a basically spiritual view of reality. 

There are however great dan~ers posed to our traditions by the 

assimilative pressures of the dominant Euro-Canadian culture, assisted by 

the seductive presence of the mass media, and the encroachment of institutions 

which do not adequately reflect our culture. These strong alien pressures 

have disrupted our educational system and distorted our social structures 

and processes. We have lost conceptual and logistical control of our 

society. Our exercise of self-determination has lost its vigour. 

The interrelationship of Indian spiritual with political and legal 

concepts is brought out by the 'Sacred Stem Ceremony' which is performed 

only rarely and represents the absolute binding together of the nations, 

agreeing to the terms and conditions of solemn treaties, which only the 

Supreme Being can remove. 

This ceremoney, practised before consultations and at early morning 

light was a constant feature of the signing of treaties. The Sacred Stem 

of the Indian Nation has been transmitted from one generation of Sacred 

Stem Keepers to another for hundred of years. The cloths which wrap the 
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Sacred Stem are so aged and delicate that extreme care must be taken when 

it is to be exposed. 

The Sacred Stem is only brought out once each year for the 

Sun Dance, or when there is an agreement between nations which will affect 

our people for many generations. The Stem cannot be taken away from our 

land where all treaties must be made and signed. Such treaties, whenever 

the Sacred Stem is present, invariably contain the words: "As long as the 

sun shall shine, the rivers flow and the grass grows". Such phraseology, 

accompanied by such ancient and solemn religious observances, signifies 

that the terms of the treaties must be observed with absolute good faith 

and the utmost exactness. 

In the past, during the ceremony each Chief and headman prayed 

in succession with the Stem, after which it was retired into its lodging 

place. Lieutenant- Governor Morris, who presided at the signing of 

solemn Indian treaties, well understood the significance for the ceremony, 

of the presence of the Sacred Stem. For his own part, he brought forward 

the Holy Bible on which he took an oath binding the Queen and her 

successors forever to observe the terms of the treaty. 

This time of constitutional renewal presents our people with 

opportunities to reinforce our cultural sovereignty, but also poses dangers. 

A strong definition of aboriginal and treaty rights will signify that 

future generations of Indian children will have a more positive framework 

in which to develop and expand their culture themselves. A weaker definition 

could augur the ultimate disappearance of a robust Indian culture. 

We would contend that our approach to the larger issues of 

existence, in a spiritual context, should have an important impact on 

the interpretation of those provisions in the Charter and Cong_itutj_Q_n~ch 

relating to Indians. As mentioned above Euro-Canadian derived cultures 
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d to proceed by abstract deductive tend more to analyze concepts, an 

reasoning then we have done. Such cultures tend to compartmentalize 

See things in terms of their entire context; problems whereas we prefer to 

We Would therefore strongly recorm1end that in wholes rather than parts. 

when this Conference interprets the 'aboriginal and treaty rights' referred 

to in section 25 and 35, or emphasizes ins. 26 of the Charte.!:_ that th e 

quarantee of certain rights elsewhere "shall not be construed so as to 

abrogate or derogate from any aboriginal treaty or other rights or 

freedoms that pertain to the aboriginal peoples of Canada", that the 

different individual definitions must be related to a meaningful whole. 

Since the guarantee of Indian religion and culture which is expressed 

by the mentioned 'aboriginal and treaty' rights is a guarantee relating 

to an integral way of life, all the specific guarantees should be seen 

as being related to a larger whole. 

In order that this vitally important concept should be better 

expressed we would suggest that a preamble be added to the definition of 

'aboriginal and treaty rights', similar in intent to the preamble to the 

Canadian Charter of Rights and Freedoms, which reads: "llhereas Canada is 

founded upon principles that recognize the supremacy of God and the rule 

of law: •••• ". In the case of the definition of Indian rights, the preamble 
might read: 

"Whereas Indian peoples see the presence of the Great 
Spirit underlying the diversity of man and nature, it 
is hereby recognized and affirmed that the follow1ng 
aboriginal and treaty rights are the foundations upon 
which the integrity and wholeness of Indian society 
and government is based:" 



IBE SECTION 37 CONSTITIITIONAL CONFERENCE 

MARCH 15-16, 1983 AND THE BilATERAL PROCESS 



I. .ll:!_TRODUCT .!.QN 

Section 37 of the new Canadian Constitution provides a means by 

which the "existing aboriginal and treaty rights" of the aboriginal peoples 

of Canada can be defined and included in the Constitution. The Constitutional 

Conference convened March 15-16,1983 pursuant to section 37 of the 

Cons_!j_t~i.2.!:!_ Act.2_1982 will consider several constitutional matters affecting 

the Indian, Inuit and Metis people of Canada. 

It is a matter of great concern to the Indian nations that the 

constitutional process set up under section 37 to identify and define our 

aboriginal and treaty rights allows the provinces of Canada to participate 

in this process. Not only are the aboriginal peoples denied any formal 

voting rights but the provinces and the federal government are the ones 

given the power to define and entrench our rights in the Constitution of 

Canada. 

Some months ago, officials of the Assembly of First Nations(AFN) 

initiated discussions with the Prime Minister and federal officials. The 

aim was to establish a formal bilateral process with the federal government 

which would facilitate recognition of aboriginal title and Indian rights, 

and deal with a wide range of other matters affecting the Indian people 

today. 

Our rights as Indian nations have historically been a matter within 

the exclusive jurisdiction of the Government of Canada. Our bilateral 

relationship with the Crown arose from the need to protect Indian rights 

and interests. Local and provincial governments could not be relied upon 

to protect Indian rights against the frequently adverse interests those 

governments represented. 
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l ss cannot adequately resolve 
The existing constitutiona proce 

the many complex issues affecting our people today. 

process must be established to continue indepe ndently 

h M h Constitutional process which may arise from t e arc 

A formal bilateral 

of any ongoing 

conference. The 

exact nature of this bilateral process and the institutions required to 

implement it will depend upon how much can be accomplished through th e 

constitutional process. 

We propose that an Office of Indian Rights Protection (OIRP) be 

created as soon as possible. The initial task of the OIRP will be to implement 

a workable bilateral process between the First Nations and the Govern~ent 

of Canada. A primary feature of such formal bilateral process will be a 

cowmittment by the federal government to obtain Indian consent before 

approving any constitutional amendments affecting our rights. 

The OIRP could also provide valuable technical and research 

assistance to facilitate the work of identifying and defining our aboriginal 

and treaty rights. This Office would continue, however, beyond the present 

constitutional process. It will be the central institution through which 

Indian-Crown Canada relations will be conducted in the future. 

We fully appreciate the difficulties involved in using the existing 

constitutional process to deal with the many issues concerning our people 

today. The lack of any ongoing process to continue the work of defining 

and entrenching our rights is of great concern. The present constitutional 

amending formula also fails to protect Indian interest. We therefore propose 

several amendments aimed at achieving Indain control of amendments affecting 

our interests. 
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l!_._I_HLMARC!:!_CONFERENCE Arm ONGOING PROCESS ----------
The agenda for the Section 37 Constitutional Conference is to include 

identification and definition of the various aboriginal and treaty rights 

of the Indian, Inuit and Metis people. The first ministers are asked to 

consider a wide range of matters affecting these people today. 

It has been suggested by our constitutional advisors that our 

aboriginal and treaty rights could be "incorporated by reference" into the 

Constitution by means of one or more schedules identifying and defining 

the rights of the various aboriginal peoples. It is felt that an amendment 

is not necessary since nothing new is being added to the Constitution. 

The schedules would merely be giving content to the terms "aboriginal and 

treaty rights" already found in section 35 and 37 of the Constitution. 

Schedules identifying the rights of the Indian nations have been prepared 

for presentation and incorporation by this means. 

Failing agreement on incorporating a definition of our rights 

by reference, we propose an amendment to entrench an ongoing series 

of Constitutional Conferences to define and entrench our rights. We fully 

appreciate that there is little hope that the many complex issues affecting 

our people can ever be fully discussed and agreement reached in a single 

two-day conference. Our concern is that once the present Section 37 is 

repealed in April, 1983 (by operation of section 54 of the Con~itution~ 

Act) no obligation remains to convene another conference to deal with such 

rr.atte rs. 

l ..:...._0!!9_o ..!..!!_9__£_roce~ 

One primary objective at the March Conference will therefore be 

to establish an ongoing process to carry on the work of defining and entrench­

ing aboriginal title and treaty rights. We propose that the fo!!.?_tj__!:_u_!j_o.!:)__Act, 

Jl.8l, be amended to replace the existing Section 37 with a new Section 37 as 
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set out below: 

OR 

Conference composed of the Prime 37(1) A constitutional 
• of the aboriginal Minister of Canada, representatives 

and the first ministers of the peoples of Canada, 
d by t he Prime Minister of provinces shall be convene 

Canada .... 
.... once a year for five years following the coming 

into force of this Part . 

.... within two years after this Part comes into force. 

(2) The conference(s) convened under subsection (l) shall 

consider constitutional matters that directly affect 

the aboriginal peoples of Canada, including the 

identification and definition of the rights of 

those peoples to be included in the Constitution 
of Canada. 

(3) The Constitution of Canada may be amended following 

the final conference convened under subsection (1) 
to include the aboriginal and treaty rights of the 

aboriginal peoples of Canada only with the approval 

of the authorized representatives of those aboriginal 
peoples. 

(4) The Parliament of Canada shall establish an office to 

provide for the protection of the aboriginal and 

treaty rights of the cboriginal peoples of Canada. 

(5) Section 38(3) of the fo.!:!.?..t.i.!u1.i.onal_Ach l2_8I shall 

not apply to any amendment made under subsection (3) of 
this section. 

(6) The Prime Minister of Canada shall invite elected 

representatives of the governments of the Yukon 

Territories and the Northwest Territories to participate 
in the discussions on any item on the agenda of the 

conference convened under subsection (1) that in the 

opinion of the Prime Minister, directly affects the 

Yukon Territories and the Northwest Territories. 
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Corrrnengr.t.:__ 

Our proposed section 37(1) seeks to establish an ongoing series 

of Constitutional Conferences. Representatives of the aboriginal people are 

to have an equal voice with the fist ministers in discussions at each of 

these conferences. It is suggested that a continuing committee be established 

as well to work in the intervals between formal conferences. Modeled after 

the Continuing Corrrnittee of Ministers on the Constitution (the CCMC), such 

a working committee would work through a list of items set by the participants 

at the March Conference. 

Each of the aboriginal peoples, the federal and provincial 

governments would be entitled to representation on this committee. The 

CCMC worked to achieve a consensus on constitutional changes. A consensus 

format is in keeping with the traditional method of decision making within 

~any of our Indian nations. However, we would want assurance that our 

understanding of the treaties and our other rights as aboriginal nations 

will receive at least equal considerat,on with the concerns of the 

provincial governments. 

A consensus format will be acceptable at the committee level only 

if we are allowed a formal voice in constitutional matters affecting our 

rights, as set out in the proposal for a new section 37(1). Other proposals 

providing for Indian consent to future amendments affecting our rights will 

be discussed later in our presentation. 

The CCMC (our model for this proposal) was co-chaired by a federal 

minister and a representative of the provinces. Such an arrangement would 

not be appropriate for a corrrnittee attempting to define and entrench the 

rights of the aboriginal peoples. Because of the wide diversity of interests 

involved in these series of constitutional talks an independent chairperson 

would be wanted. 
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He has 
d for example, be Mr. Emmett Hall. 

Such a person coul , 

ass isting the Indian people in the present round 
expressed an interest in 

of constitutional talks . 
His judgment as a member of the Supreme Court in 

. to be at least sympathetic to Indian interests. 
the Calder case shows him 

has also earne d him the respect of both federal 
His distinguished career 

and provincial leaders. 

Continuing our commentary on the proposed amendment set out above, 

subsection 37(3) requires that the final definition of aboriginal and treaty 

rights which will be entrenched in the Canadian Constitution be acceptable to 

the aboriginal peoples. The present amending formula makes no provision for 

Indian consent to amendments entrenching our rights. Subsection (1) above 

would give the aboriginal peoples voting rights at future conferences but 

without a provision such as subsection (3), the federal and provincial 

governments could simply decide among themselves as to which of our rights 

they will recognize and entrench their version without any input at all 

from the Indian people. 

Subsection (4) requires the federal government to insure that these 

rights receive ongoing protection through an office such as the Office of 

Indian Rights Protection. (See appendices A and B for diagrams of the structure 

and process of the proposed OIRP.) An Office of Indian Rights Protection 

would be set up as the institution primarily responsible for the protection 

of Indian rights. It will also be the basic element in implementation of 

a formal Indian-Crown Canada bilateral process. Our proposals for the 

struture and functioning of such an institution will be discussed later 

as a part of the bilateral process we wish to see established. 

Subsection (5) of our proposed section 37 seeks to overcome 

section 38(3) of the C~s_!j__t!!..!_i~ Act and prevent provinces from opting out 
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of amendments entrenching aboriginal and treaty rights. The opting out 

provision in section 38(3) would allow individual provinces to refuse to 

acknowledge the rights of Indians residing in that particular province even 

if the Constitution is amended to entrench Indian rights. This is of 

particular concern in areas of the Maritimes, British Columbia and Ontario 

where no treaties have been signed. Recognition of aboriginal title in these 

areas could be seen as derogating from provincial rights and powers. In 

addition to our new section 37(5), section 38(3) itself should be amended 

to add the phrase "subject to subsection (5) of section 37" at the beginning 

of the existing clause. 

Amendment of the Con~itutioh_Ac.!_ to include a new section 37 

as outlined here will require the approval of federal and provincial 

governments under the existing amending formula. Failing agreement on 

entrenchment of an ongoing Constitutional process such as this, we seek the 

support of all participants at the March Conference to simply adjourn the 

Conference to allow further study of the issues raised. 

Although the existing Section 37 will be repealed, adjourning 

the Conference will allow it to be reconvened at some future date as may 

be agreed upon by all participants. A working committee as previously 

discussed should be set up to explore the issues with a view to reaching 

agreement and reporting back to a reconvened Constitutional Conference. 

We would ask for a public commitment and agreement from the 

first ministers to continue the process of identifying and entrenching our 

rights in the Constitution. Whether or not we are able to secure an amendment 

to entrench an ongoing series of Constitutional Conferences in which we will 

have an equal voice with the provinces, the federal government will be asked 

to formalize a bilateral process which will provide full protection of our 

rights. 
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L l.D_di an _Ion sent 
Nations is the absence of a 

Another major concern of the First 
before the constitution can be 

requirement that Indian consent be obtained 
An amendment to entrench such a consent 

amended to abrogate Indian rights. 

clause in Part V of the Consti~tj_Q_n~c! would amount to a change in th e 

present amending formula. h f Unanimous consent Under section 41, t ere ore, 

of all the provinces and the federal government will be required. 

We propose that the Con~itutj_Q_n~c! be amended as follows to 

provide for the consent of the aboriginal peoples affected by amendments 

derogating from their aboriginal and treaty rights: 

Add a new section 38(5) as follows: 

38(5) An amendment to the Constitution of Canada that derogates 

from the aboriginal and treaty rights of the aboriginal 

peoples of Canada shall require the consent of the 

authorized representatives of those aboriginal peoples 
affected by any such amendment. 

As an alternative, a provision for Indian consent could be built 

into a later stage of the constitutional amendment process through an 

amendment to section 48 of the CQ!!_s!j_t.t:!.!_iQ!l_ Act. This proposal is designed 

to reflect the federal government's role in the bilateral process with the 

Indian nations. This would include a commitment by the federal government 

to obtain Indian consent before approving any future Constitutional amendments 

affecting our rights. 

We propose that section 48 be amended as follows: 

48(1) Subject to subsection (2), the Queen's Privy Council for 

Canada shal 1 advise the Governor General to issue a 

proclamation under this Part forthwith on the adoptiong of 

the resolutions required for ancJT1endment made by pro­

clamation under this Part. 
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(2) The Queen's Privy Council for Canada shall not advise 

the Governor General to issue a proclamation under 
this part where an amendment derogates from the aboriginal 
and treaty rights of the aboriginal peoples without 

first obtaining the consent of the authorized representatives 
of those peoples affected by any such amendment. 

3..:_ I !!Q.i ~ l..!:!_i _!j_a !j_o!,l_of_Cons !j_ tuti ona l_Amendme.Q!s 

We are also concerned that the fo~titu!j_o!!_Act does not allow 

amendments to be initiated by the Indian nations. We therefore propose 

that the present section 46 be amended to add the following subsection: 

46(2) The authorized representatives of the aboriginal 

peoples of Canada may initiate the procedure for 

amendment under sections 38, 41, 42 and 43 in 
relation to any constitutional matters directly 
affecting the aboriginal and treaty rights of those 

peoples. , 

4. Section 35 -----

We further propose that section 35 of the fo~t_j_j_utio!!_A£ be 

amended to remove the word "existing". The federal government denies that 

the addition of the word "existing" to the clause changed its meaning in 

any way. We strongly disagree. 

Standard rules of statutory interpretation will require the courts 

interpreting such a clause to give effect to each word in it. It could very 

easily be ieenJs limiting our rights to those not already abrogated and 

denied by legislation and executive action at the time the Con~i~t~n~c! 

was passed in 1982. 

If, as the federal government insists, the word does ~ . .O! change 

the meaning of the clause in any way, there should be no objections to 

its removal. 
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between the Crown and the Indian peoples 
The historical relationship 

Constitutional position in Canada today. 
of Canada places Indians in a unique 

h. t ·cal relationship 
The Indian leaders of the First Nations rely on th is 15 or, 

with the Crown to enter into bilateral negotiations with th e Government of 

Canada. 

Although such negotiations are presently focused on the upcoming 

Constitutional Conference, Indian leaders wish to see the historically bilateral 

relationship with the Crown formalized and institutionalized at this time. 

It must be established to continue independently from any ongoinQ process 

arising fro~ the Section 37 Conference itself. 

l. The Historical Bilateral Relationsh..!.E_ 

When the Dominion of Canada was created in 1867, the federal 

Parliament was given the exclusive power and responsiblity over all matters 

relating to Indians and lands reserved for them. The centralized power found 

in section 91(24) of the ~r..i!_i~ North Ame!J_c~A£,_J_8~ grew out of the desire 

of the Imperial Crown to protect the indigenous peoples in its colonies. 

Local and provincial governments could not be relied upon to protect Indian 

rights against the frequently adverse interests those governments represented. 

The Royal Proclamation of 1763 first declared the Crown's protection 

of the "several Nations or Tribes of Indians with whom we are connected." It 

was just and reasonable to do so. At the time, it was also essential not only 

to the interests of the Crown but to the security of the colony as well. This 

was recognized and acknowledged by the British Crown in the Proclamation itself. 

Both as a matter of justice and as a military necessity, the 

British Crown chose to respect Indian rights. Access to Indian lands was 

obtained by Crown officials in the colonies under a series of treaty surrenders. 
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In return Her Majesty The Queen undertook 1 severa obligations to the Indian 

peoples. Many of these obligations were written into the treaties, some 

were not. 

In 1870 in the west, the Government of Canada acquired jurisdiction 

over the lands surrendered under treaty when Rupert's Land and the Northwest 

Territories became part of Canada. The Order in Council admitting these 

lands to Canada did so on the condition that the Government of Canada continue 

to observe the "equitable principles" which had uniformly governned the British 

Crown in its dealings with the aboriginal peoples. The Canadian government 

expressly accepted the duty to make provision for the protection of the Indian 

tribes whose interests and well-being were involved in the transfer of these 

lands. 

In 1930, Canada transferred its interest in these lands to the 

provincial governments of Manitoba, Saskatchewan and Alberta. The Government 

of Canada, however, again confirmed its historical duty to fulfil the Crown's 

obligations to the Indians. These Natural Resources Transfer Agreements and 

the duty of the federal government to the Indians of each province have been 

incorporated into the Canadian Constitution by the British North America Act, 

1930 and the fo~t..!..!.u!j_o!!._Act ,_1982 . 

Patriation of the Canadian Constitution in 1982 left the Government 

of Canada solely responsible for the preservation and protection of Indian 

rights and freedoms. The jurisdiction conferred upon the Government of Canada 

by section 91 (24) is unlike any other head of power vested in either level of 

government in Canada today. No other ethnic or cultural group in Canadian 

society is subject to such exclusive power. 

Justice and humanity require that such an unprecedented power be 

exercised solely in the best interests of the persons subject to that power. 

The essence of and rationale for the bilateral realtionship established in 
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to be the protection of Indian 
1763 by the Imperial Crown continues 

rights and interest. 

2..:_0if_ice of l!:!_d~n___B,i9.b_t0rotectj_Q_n 

O
f this bilateral process and provide 

To ensure the proper working 
that an Office of Indian Rights 

protection for Indian rights, we propose 

Protection (OIRP) be established. The proposed structure and process of 

the office is set out in diagrams in Appendices A and B 

The initial task of the Office would be to clarify and implement 

a workable bilateral process between the First Nations and the Government 

of Canada. This would involve assistance in negotiating a "Grand Treaty" as 

discussed above to formalize the historical Indian -Crown Canada relationship. 

A primary objective of this process would be Indian control of the internal 

affairs of the First Nations. 

There is also a strong need to clarify responsibility for the 

provision of funding and delivery of services (especially health, education 

and social services) to treaty lndains residing on and off the reserves. 

This could include a role in establishing the institutions of Indian self­

government. 

The character and composition proposed for the OIRP attempts 

to reflect Indian aspirations in a structure that can be accommodated within 

the present Canadian system. It draws upon models familiar to both Indian 

and federal governments, such as the Canadian Indian Claims Commission and 

the Indian Commission of Ontario. A sound statutory base would be required to 

ensure the respect, recognition, political support and funding essential 

to an effective body. 

It is proposed that this Office of Indian Rights Protection be 

established as an adjunct of the Governor General's Office. Its functions 

would be carried out under the direction of an independent secretariat having 
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a mandate from both the Crown and the First Nations. 

The Office of Indian Rights Protection could also provide valuabl£ 

technical and research assistance to the First Nations and the federal govern­

ment in the work of defining and codifying aboriginal, treaty and the other 

rights of the Indian peoples. A central repository could be established 

within the OIRP for all documents and information relating to Indian history 

and rights. 

As part of the continuing bilateral process, the OIRP would also 

be given the power to adjudicate or mediate disputes over governmental 

jurisdiction, natural resources, land entitlements, hunting and fishing rights, 

taxation and membership or status. The treatment of Indian rights in the past 

by Canadian courts (whose judges are appointed by the Government of Canada 

provides a stronq argument for the creation of an independent tribunal to 

deal with all matters affecting Indian rights. 

It is also envisioned that the OIRP would play an important 

intervention and advocacy role in defence of Indian rights. Ongoing protection 

would be provided through the monitoring of all federal and provincial 

legislation, regulations and policy affecting Indians and Indian lands. To 

be effective in this role, the Office would need some power to co~pel 

changes when discussion and negotiation failed to achieve an acceptable change. 

3 .:_A _'.'._GranQ__T rea_!i'_Agreemen!__ 

The constitutional amendments proposed in the first portion of our 

presentation are designed to provide constitutional protection for our rights. 

The exact nature of the bilateral process will depend upon how much can 

be accomplished through the constitutional process. We repeat, however, that 

the urgent need for a formal bilateral process between the Indian nations 

and Crown-Canada will only be increased if no ongoing constitutional process 
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aboriginal and treaty rights. 
is established to define our 

h,
·storical Indian-Crown Canada bilateral relat\on. 

we wish to see the 

ship formalized by means of a 
"Grand Treaty" between the First Nations and 

This would be a comprehensive agreement setting 
the Government of Canada. It will contain 
out the structure of our future relations with the Crown. 

several explicit provisions designed to provide continuing protection for 

our rights which have been so insiduously abrogated in the past. 

Indian consent would be required before any rights or property 

could be taken from our people. Until such time as we are able to secure 

an amendment to the Constitution to provide for Indian consent, the federal 

government will agree to obtain Indian consent before approving any 

amendment affecting Indian rights. The "Grand Treaty" would set out and 

define our aboriqinal, treaty and other rights • 

.!..V -=-CON CLUS lQ_N 
The existing constitutional. process established under Section 37 

of the Constitution Act cannot adequately resolve the many complex issues 

affecting our people today. It makes no provision for full Indian partici­

pation in the work of defining and entrenching our rights. It allows the 

provincial governments to veto and opt-out of constitutional amendments 

which would fully protect our rights. 

We therefore propose that a formal bilateral process be established 

between the First Nations and the Government of Canada. The bilateral 

process will reflect our historical relationship with the Crown. It can 

be used to facilitate the recognition of our aboriginal and treaty rights 

and deal with a wide range of other matters concerning our people today. 

We propose that an Office of Indian Rights Protection be created 

as soon as possible to implement a formal bilateral process and provide 

continuing protection for our rights. The Government of Canada is asked 
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to give us a commitment to obtain Indian consent before approving any 

constitutional amendments affecting our rights. 

We further propose several constitutional amendments designed 

to entrench an ongoing process to continue the work of defining and 

entrenching our rights. We also propose that the existing amending 

formula be changed to provide for Indian consent to future amendments 

affecting our rights. 
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DIAGRAl1 I (Structure) 
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DIAGRAM 2 (Proce~) 

The Crown 
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Governor General / 
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I Office of Indian Rights Protection ],/ 

COlllllissioners on Aboriginal 
and Treaty Rights Enactment 

for clarifying the rights 
so they can be applied 

Chief CoITTTiissioner 

Decision 

e 

Codifying, Investigative 
Adjudicatory Corrvnissioners 

Implementation 

for intergovernmental 
relations and dispute 
resolutions 

Land Claims, Constitution, Disputes, Hunting, 
Fishing, Trapping, Gathering, Treaty Rights 
and Benefits, Resource Sharing 

resolved by different process which the 
Commissioner is empowered to use 
(e.g. Mediation, adjudication, Negotiation) 
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\ Process/ 



INDIAN SELF-DETERMINATION ---------



I~DIAN SELF-DETERMINATION 

The Constitution Act, 1867, may be said to reflect 'special 

status' for Indian people. Section 91(24), of course, confers jurisdiction 

on Parliament in relation to "Indians, and lands reserved for the Indians", 

in effect making Indians one of three distinct groups1expressly referred 

to in the Act. 

Before the above statutewas enacted, of course, Indian peoples 

had long practised self-determination. As distinct people inhabiting 

defined territory to the exclusion of other people, Indians had an 

inherent right of self-government. Insofar as, in many parts of the country, 

such a condition still prevails, they continue to possess such a right. 

Such a right is not interpreted as being inconsistent with their member-

ship in the Canadian federation, as the very presence of Indian people 

at this Conference will attest. 

The Encyclopaedia Britannica (Nic.v.ix,pp 41-2) distinguishes 

two meanings of the term "self-determination": 

"First, a state is said to .have the right of self-determination 

in the sense of having the right to choose freely its political, 

economic, social, and cultural systems. Second, the right to 

self-determination is defined as the right of a people to 

constitute itself in a state or otherwise freely determine 

the form of its association with an existing state. Both 

meanings have their basis in the Charter (Article 1, 
paragraph 2, and Article 55, paragraph 1)." 2 

It is the second meaning, as quoted above, to which Indian people 

would particularly subscribe. There can be no doubt that Indians are and 

have always been a distinct "people" within the contemplation of Articles 1(2), 

and 55(1) of the United Nations Charter, and aspire to "freely determine the 

form of (their) association with an existing state", as provided for in the 
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in the Encyclopaedia Britannica. 
second branch of the definition 

We have never relinguished our right of self-government, which 

k 
variety of forms, and has been acknowledged 

throughout the continent has ta en a 
A characteristic feature 

by successive British and Canadian governments. 

d 
·be that ,·t proceeded by consensus presided over 

of Indian self-government woul 

by community leaders, without a formal opposition as developed in the 

Westminster-style parliamentary model of government. After a thorough 

discussion of all sides of the·issue being considered, the final result of 

the deliberation would be announced by the chiefs. 

We regard this right to self-determinqtion as both an aboriginal 

and a treaty right. It has been established by long historical practice, 

and has been recognized by treaty. For example, Treaty #6, signed in 1876 

with the Plain and Wood Cree Indians provides: 

They (the Indians) promise and engage that they will in 
all respects obey and abide by the law, and they will 
maintain peace and good order between each other, and 
also between themselves and other tribes of Indians ... 

3 

and Treaty #7 signed in 1877 with the Blackfeet of Bow River and Fort 

Macleod provides: 

They will maintain peace and good order between each 
other and between themselves and other tribes of 
Indians, and between themselves and others of Her 
Majesty's subjects, whether Indians, Half Breeds or 
Whites, now inhabiting or hereafter to inhabit, any 

part of the said ceded tract •••• 
4 

The direction in the above treaties to maintain peace and order was a 

general mandate in treaties which acknowledged (as did many of the instruments 

establishing British colonial self-government)
5 

the right of the Indian people 

to preserve public order and govern themselves. It is not too much to say 
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th at such a right has execut,·ve leg1·s1at1·ve d · d. · 1 · , an Ju 1c1a dimensions. 

While we remain an original people within the Canadian Confederation, we 

also make and ad • • m1n1ster our own laws, and resort to our own dispute-

resolving processes in accordance with the treaties and traditional 

practices. 

It might be suggested that in the context of world history 

extending over thousands of years, the advent of the territorial nation­

state, five hundred years or so ago, is a relatively recent phenomenon. 

With the development of the European nation-state model has come centralized 

government, an absolutist concept of sovereignty (or supreme law-making 

power) and a decline in the pluralism that characterized earlier epochs. 

The Algiers Declaration of the Rights of Peoples, as issued in 

1976, presents an important emphasis related to the above development. 

In the words of Richard Falk, professor of international law at Princeton 

University: 

... the Algiers Declaration is itself an assertion of 

popular sovereignty, asserting that it is the people 

of the world that are the fundamental source of authority 

with respect to governing process. Somehow statist 
tendencies have distorted this situation, making it appear 

as if governments are the ultimate, if not the only source 

of authority with respect to human rights. The Algiers 

Declaration, drawing inspiration from the Magna Carta 

tradition, is a framework of rights asserted by and for 

the people of the world over and against the claims and 

activities of government, multinational corporations and 

international institutions. 6 

The above passage is cited to emphasize that there should be more room 

for pluralism within the modern Canadian federation. This would not concede 

a right to every group to govern themselves, but would recognize the 

traditional Indian right of self-determination. We differ from others 
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Co
ntinent when the Europeans arrived, but by a 

in that we inhabited the 
11 d to accept institutions which 

long historical process have been compe e 
This distinguishes us from our neighbours 

were not of our own making or choice. 

The ack
nowledgement of self-governing powers in the 

of European ancestry. 

context of Constitutional renewal would honour historical commitments a
nd 

tend to enrich the Canadian state by allowing reasonable diversity, within 

accepted limits, in Indian self-government. 

THE POWER TO DETERMINE FORMS OF GOVERNMENT 

-We have the power to develop our own forms of self-govern­

ment in conformity with our political and cultural history. In the United 

States, some Indian tribes have adopted the separation-of-powers governmental 

model typical of a congressional system. Others have chosen a more 

traditional model. Whatever model was chosen, of course, would operate 

within the limitations of the powers agreed upon between us at·conferences 

such as the present one. 

The following are the powers which we must have in order to make 

our government effective: 

l. Executive and Legislative Powers: 

(i) the power to pass and interpret laws and administer justice; 

(ii) the right to define the powers and duties of our governmental 

officers; 

(iii) the right to determine whether acts done in t,1e name of the 

government are authoritative; 

(iv) the right to define the manner in which governmental officers 

are to be selected and removed; 

2. Defining Indi~atus an~emb~s.b..i£. 
An Indian governrrent has full authority to define its 
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status and membership. The standards for definition might be more flexible, 

and could be set by custom, historical practice, written law or agreements 

between Indian nations. In the United States, for example, tribal 

governments have established their own procedures for: 

(i) abandonment of membership 

(ii) adoption of non-Indians 

(iii) adoption of persons holding citizenship in another 

Indian nation. 

3. The Power to Administer Justice and Enforce Laws: 

Pursuant to the right to self-determination; Indian nations 

have the power to: 

(i) make laws governing the conduct of persons, both Indians 

and non-Indians, within the reserve or unit of Indian 

government; 

(ii) establish courts to administer justice; 

(iii) establish tribal or band police forces to enforce laws; 

(iv) exclude non-band members from the reserves or other units 

of Indian government; 

(v) regulate hunting, fishing and gathering over both reserves 

and other lands pursuant to aboriginal and treaty rights. 

These extra-territorial land rights include: 

(a) hunting and trapping areas; 

(b) fishing stations; 

(c) gathering areas; 

(d) hay meadows; 

(e) buri a 1 grounds and sacred lands; 
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(v) an
d tax the use of the waters, minerals and fores~s 

regulate 

4. Taxing Powers: 
the power to ;~pose and collect 

Indian governments have 
business within their boundaries. 

taxes from non-Indians residing or doing 

f . the provision of services to 
The revenue thereby raised would 1nance 

. and would be imposed in place of 
members; regulate non-Indian activities, 

provincial or federal taxes on the reserve. 

5. The Power to Regulate Domestic-Relations: 

The link between Indian families and the relevant governmental 

system has always been a close but uncomfortable one. We should have powers 

governing marriage, divorce, illegitimacy, adoption, guardianship and the 

support of family members. The jurisdiction of Indian courts to adjudicate 

on such matters should be recognized, and Indian customary practices in 

such areas should be aknowledged. 

6. The Power to Regulate Property Use: 

Property use is closely associated with self-government powers and 

we should have the right to regulate the use of property in units of Indian 

government through licensing provisions, zoning laws and rules for the 

inheritance of property. 

7. The Power over Social Programs: 

We have the power to promote and protect the health, 

education and general well-being of our members through social cultural 

and economic programs. 

3. The Power to Detennine the Language of Administration: 

We have the power to carry on the administration of Indian 

government in the Indian language spoken by the tribe. Communications 



- 7 -

with other governments could continue to be in English. 

9. The Power to Delegate: 

Our Indian governments, moveover, have the power to 

delegate their powers to other Indian governments or the Crown, and to 

withdraw such delegated powers when advisable. 



FOOTNOTES 

. . nsti tuti on .n.ct, 1 ~67, referring t~ part~ cu'\ay-
l. Other provisions oft~~ C~ixing the boundaries of the c~nst,tuencies 

ethnic gro~ps a~e s. , lish-speaking minority predo1~11nated'. and 
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s. 133 which providedl or t~ and the Quebec legislature. 
the Quebec and federa cour , 

2. Emphasis mine~ the U.N. Charter provisions 
fo 11 ows: 

Article 1(2) 

on self-determination are as 

The purposes of the United Nations are •••••• 

(a) To develop friendly relations among nations based on 
respect for the principle of equal rights and self-_ 
determination of peoples, and to take other appropriate 
measures to strengthen universal peace. 

Article 55(1) 

(l) With a view to the creation of conditions of stability 
and well-being which are necessary for peaceful and 
friendly relations among nations based on the principle 
of equal rights and self-determination of peoples, the 
United ~ations shall promote. 

3. Treaty No. 6, Queen's Printer, Ottawa, 1964, at 5. 

4. Treaty No. 7, Queen's Printer, Ottawa, 1966, at 5 

5. See. e.g.,M. \~ight, British Colonial Constitutions, 1947, London, 
1952, passim. 

6. R. Falk, "The Algiers Declaration", in U..Jj_._la~ Fundamental Rights 
Sijthoff, Netherlands, 1979, at 232-33. - - - - - - ' 
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In re Transfer of Natural R 
-- - - - - - - __g_sources_lo_lhLf>rovi!!_c~of Saskatchewan, 

it was held that a province could make no legal cla,·m - - - - -
for co~pensation for 

the alienation of its public d • oma,n before its actual creation. In this 

connection, we would contend that our r,·ghts are of an altogether different 

character fro~ those that the Province of Saskatchewan was pressing against 

th e Dominion before the Privy Council in 1931. Our rights to land and 

minerals which arose prior to the creation of either Canada or any of the 

prairie provinces, are based on aboriginal title, and are confirmed by 

the Royal Proclamation of 1763 which is acknowledged as a source of our 

rights ins. 25 of the ConstJ..lu!l_o!!_Af!,_l982. ~Jhere we have never alienated 

our land rights to the Crown by public trasnfer, as required by the 

Proclamation, such rights continue to inhere in us by virtue of a title 

extending back to a source before the memory of man. 

A paramount object of the federal government in retaining prairie 

crown lands was the promotion of agricultural settlement. Where Indian 

lands were involved, when a transfer was made by the federal Crown for 

farming purposes, it was always understood by Indians that only the topsoil 

was involved. We surrendered, essentially, what was required for farming; 

the remainder we retained. We regarded the residue, including minerals, 

as being collectively-owned by us and not capable of being alienated to 

others. It was a gift from the Great Spirit which was untransferrable to 

others. 

~Jhile we recognize that s. 92A(l) of the fo.!:!.?._ti!_u!i_o!!_A.f.!_ does 

not speak in terms of provincial ownership of natural resources, it does, 

however, confer exclusive law-making powers over non-renewable resources 

to the provinces. Section 92A(l) as it now stands, would empower provinces 
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to confer exploration rights, or otherwise to make laws with respect to 

non-renewable natural resources owned by Indians without the advice or 

consent of such Indians. To prevent this from happening, we recommend 

the incorporation of a new subsection (7). 

'92A(7) None of the foregoing provisions sha11 in any way 
affect or derogate from Indian ownership of non­
renewable natural resources either on or off 
Indian reserves.' 
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PART I 
---:c. 

Introduction: 

At the out t • se , it should be emphasized 
that the Canadian Charter 

of Rights and Freedoms is not an unmixed benef,·t 
for Indian peoples. In 

October, 1980, when the federal government announced 
its intention to 

patriate the Constitution unilaterally, adding to it a list of entrenched 

rights and freedoms l a ong with an amending formula, our feelings about the 

initiative were ambivalent. I.I we could see emerging from the Charter both 

opportunities and dangers. Our historical experience had suggested to us 

that, even with the best of intentions, when a Constitution is drafted 

primarily by and for the descendents of European peoples, and is based on 

a model alien to our society, it may have unexpectedly adverse consequences 

for us. Perhaps during the controversy culminating in the enactment of the 

Constitutiona1 Act, 1982, at Westminster there may have been some disappoint­

ment by proponents of the Charter with our interventions in London. When the 

historical record is consulted, however, can anyone seriously blame us for 

our uneasiness about the government's proposals? We went to London in order 

to achieve at least two objectives. We wanted a more precise definition 

of what our aboriginal and treaty rights were incorporated in the Constitution. 

We wanted, also some role in the amending process (not necessarily the same 

role as that of Parliament or Province) to ensure that when our rights were 

defined they would be secure. They would be placed, in other words, beyond 

diminution. alteration or abolition by weighted amending formula in which 

we formed no part. We wanted to protect. essentially, whatever we had 

acquired as a result of the process of constitutional renewal that was going 

on in the country as a whole. We shall return to this point later, but now, 

in order more fully to set forth our concerns we should here mention why the 

Charter in its present very general form could constitute a grave danger to our 

peoples. 
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first, to examine It ; s necessary, 

(a) Our Historical Experience: 
and after the enactment of the 

our prior historical experience, both before 

What Wa
s the fate of our rights under earljer constitutional 

recent legislation. 

regimes? d . f some of our problems under these regimes will An understan 1ng o 

assist in showing why we are so vitally concerned about securing an adequate 

express guarantee of aboriginal and treaty rights in the new ConSt itution. 

Before the European discovery of America, our peoples had inhabited 

this continent for thousands of years. We possessed our distinctive languages, 

cultures, legal and social systems. We were a religious people with strong 

spiritual values insofar as we believed in the great spirit who had fashioned 

the world and instilled in his peoples a sense of respect for all created 

things. Indians have always nurtured a respect for nature; we have emphasized 

the need for conservation, good husbandry, and above all, sharing and 

cooperating with others in our pursuit of a more abundant life. To use a 

philosophical term, we tended to view the world holistically --- to view 

man as part of a natural order in which he was related to all other beings 

and things. Perhaps others would be inclined to regard themselves more as 

the unqualified masters of nature than we would be inclined to do. European­

derived cultures tend more to analyze concepts, and to proceed more by 

abstract deductive reasoning, than we have done. Such cultures tend to 

compartmentalize problems whereas we prefer to see things in terms of their 

entire context: in wholes rather than parts. 

This cultural difference ~ay even have consequences for the new 

constitutional order. Section 25 of the Charter,for example, emphasizes 

that the guarantee of certain rights in the Charter "shall not be construed 

so as to abrogate or.,derogate from any aboriginal treaty or other rights or 

freedoms that pertain to the aboriginal peoples of Canada ... ". Among these 

rights and freedoms, surely there must be one to preserve the integrity or 

-0 "" .,, . .,, QI 
0 C7 QJ 

'° c:: -OJ ,- ,0 
,- I,. 0 0 (11 .c .c 

.., 
:J 



r'I 
0 

0 (I) :, 
"' "' -+, )< 

~- rl QI .., rt ~-r+ :T 
C (I) ::, 

~ rt> 

0 
::, 
QI 

- 3 -
wholeness of Indian values 

heritage, all of which are . 
interdependent, and 

interact with each other in a total order. 

to Preserve the best elements i·n 
our cultural 

Our peoples have always had 
a close relationship with their lands, which they have never f 

reely regarded l · 
as a 1enable co,rrnodities to be bought 

or sold like pieces of merchandise. 
It is difficult to corrrnunicate exactly 

to peoples of other cultures what this bond consists of. 
We have never 

rega
rd

ed the European discovery of America as conferring a right on the 

discoverers to take our lands without our consent. As U.S. Chief Justice 

John Marshall declared of discovery in an early case which would apply to 

Canada as well as the United States: "It was an exclusive principle which 

shut out the right of competition among those who had agreed to it; not one 

which could annul the previous rights of those who had not agreed to it ... 

it regulated the right given by discovery among the European discoverers; but 

could not affect the rights of those already in possession, either as 

aboriginal occupants, or as occupants by virtue of a discovery made before 

the memory of man. "1 

It follows from the above reasoning that whatever property we have 

not alienated we still possess. Both the Royal Proclamation of 17632 and in 

the United States the Northwest Ordinance 3 of 1787 sought to preserve such 

rights. Although such instruments afforded recognition and legal protection 

for our rights they are not, however, the source of our rights. Our rights 

have a prescriptive origin --- they have arisen independently of any grant 

or cession by others, through our actual habitation of the land over many 

centuries, through hunting, fishing, trapping, cultivation, and through 

our own self-governing institutions. 

We consider, however, that our aboriginal and treaty rights have 

been diminished or eradicated in many instances without our consent. We 
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.. sofa historical and constitutional process which was net 
have been the victim 

d • dour rights and which we now look h h S gravely un ermine ' of our making, whic a 

at this time of renewal' to restore. to the new Constitution, 
The relation-

d • peoples has been summed up in the h Brl.tish Crown and In 1an ship betwen t e 

following words by Chancellor Kent: "the colonial authorities uniformly 

negotiated with them (the Indians), and made and observed treaties with 

them, as sovereign coITTTiunities exercising the right of free deliberation 

and action; but, in consideration of protection, owing a qualified subjection, 

in a national capacity, to the British Crown. 114 

The fundamental inequity here is that at the beginning of our 

negotiations with colonial powers we were treated virtually on a plane of 

sovereign equality, since we were needed in military alliances against rival 

European states. At the culmination of the process, however, we were treated 

in a most demeaning manner with solemn treaties being likened more or less 

to contracts. An international treaty, of course, can be altered only by the 

parties thereto by mutual consent, whereas a contract can be altered or 

abrogated by ordinary statute. \·le have had, accordingly, scant protection 

for our rights. 

There can be little wonder that we as Indians consider •ourselves 

vulnerable to further onslaughts against our rights. Rights once solemnly 

recognized by parties bargaining equally have been repeatedly eroded. This 

erosion of our rights has taken place in many areas, for example, in the 

areas of hunting, fishing, trapping and gathering, in our exemption from 

taxation,
7 

in our powers of self government,8 in our aboriginal title at 

common law, and in our capacity to dispose of our real and personal property 

10 by will in the same manner as other peoples. 

(b) The Constitution Act, 1982, and the Charter: For the first 

time in a Canadian constitutional document, section 35 of the Constitution 



0 r, 
I'll 
Ill 
Ill 

§. ..... 
n 
:::r n-..... 
~ 0 

::, 
0 t,J 

I 
0 
~ :::, 

0 ..... 

- 5 -
Act, 1982, acknowledges our" 

existing aboriginal 
and treaty rights." l/h"l 

we welcome tili s affirmation , e 
of our rights, we find th e presence of s. 35 

of the adjective "existing" t bl 
rou esome, and would prefer t h 

Although the then Justice M" • 
o ave it removed. 

1n1ster Chretien had said that the term "existing" 
made no difference, in any constitutional dispute ,·t would be 

the courts rather 
than the executive which d f 

e ined the term, and the courts could define it 

narrowly or broadly. I .. nan emp1r1cal sense, it might be defined simply to 

mean that we retained all property or rights which we had not voluntarily 

relinguished to the Crown in the past. If that were the definition of the 

term "existing" it would not be unacceptable to us. However, if the 

qualifier "existing" were held to mean that any aboriginal or treaty rights 

purportedly extinguished by statute as of 1982 (such as those referred to 

above) were forever lost, and could never be revived, even by the entrenched 

standard ins. 35, that would be quite unacceptable to us. Such a restrictive 

interpretation would consolidate the very worst features of pre-Charter law, 

which, in almost everybody's opinion, it was the purpose of the new 

constitutional provisions to remove. 

It must be emphasized here that there are elements in the 

Constitution Act, 1982, which, in our estimation, are prejudicial to us, and 

which place our enumerated rights potentially in a position of inferiority 

with other proclaimed rights. 

When the drafters of the new Charter were seeking to overcome some 

of the limitations in theconcept of "equality before the law" in Mr. Diefenbaker's 

Bill, they examined those cases in which various courts had made restrictive 

definitions of the term "equality" 12 and endeavoured to eliminate such 

difficulties by using more inclusive phraseology. They considered ''equality" 

to be such a desirable constitutional principle that in the new Charter 13 

they framed a threefold definition, encompassing not only "equality before and 
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"equal protection of the law," and "equal benefit 
under the law," but also 

of the law." 
Now, while it is undeniable that from many points of view 

a desl·rable constitutional norm, the contrast between the "equality" is 

expansive definition of that concept and the restrictive definition in 

s.35 of "aboriginal and treaty rights" with the limiting qualifier "existing" 

preceding the substantive term is striking. It seems that everyone is to 

acquire greater and greater equality, but that the distinctive rights of 

Indian peoples are to be defined away. There are two sides to this danger. 

From Magna Carta (1215), the French Declaration of the Rights of 

Man (1789) to the U.S. Bill of Rights (1791) rights charters have characteristi-

cally spoken in terms of universal rights belonging to~ citizens, or even 

to all persons everywhere. It is this kind of universal, a priori conceptual­

izing that poses dangers for us as Indians. We are a particularist group 

with specific needs not shared by others. By definition, rights expressed 

in universal terms may offset and supersededparticular rights. In the Charter 

for example, if the broadly-enunciated equalitarian rights 14 discussed 

above, or the mobility 15 or democratic rights 16 were given a very expansive 

interpretation, it could have disastrous implications for the preservation of 

a viable Indian culture. Since our rights have been devised to protect a 

very special tradition, they should not be subjected to erosion by the very 

powerfully expressed concept of "equality" in section 15(1). As far as 

mobility and democratic rights are concerned, while it is unlikely that these 

rights could be so construed as to confer rights on non-Indians in matters 

concerning Indian self-government or in relation to non-Indians moving to 

Indian lands, where Charter rights are expressed in universal terms it is not 

inconceivable that this could happen. It is in our interest that the counter­

vailing provision in section 25 17 should be interpreted broadly, not only by 

the courts, but in our dealings with governments, in order to avoid such an 
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undesirable result. Preferably, 
section 25 should perform th 

for sections 35 and 37 e 
, or any alternations 

same office 

does to the more gener 1 .. 
a prov1s1ons 

or additions thereto, as section 
of the Charter 8 are esse t· 11 - • 0th sections land 25 n ,a Y interpret t· . 

a ive sections dealing with 
An undertaking given t different provisions. 

0 us to that eff t ec would be very reassuring. 

What is particularly disturb,·ng 
to us is that the drafters of 

the Charter have sought t d f 0 e ine other rights in very expansive tenns, but 
have defined our rights t • res r1ctively. Section 35, indeed, with the term 

"existing" modifying the t· d 11 men 1one aboriginal and treaty rights" would appear 

to be the only provision in the Constitution Act, 1982, that is so restrictively 

defined. 

( c) Enforcement: The same restrictive tendency is discernible in 

the very placement of s. 35 in the Constitution Act, 1982. The enforcement 

provision ins. 34 ( l) affords a remedy only to those whose Charter rights 

( i . e. 
18 ss.l-34) have been infringed. Since s. 35 lies outside of the 

boundaries of such rights, there might erima facie appear to be no means of 

enforcing that section. It is certainly arguable, however, that s. 35 could 

receive implenentation under s.52(1) of the Constitution Act, 1982, which 

contains a "supremacy clause" declaring the "Constitution of Canada" to be 

the supreme law of Canada and rendering any inconsistent laws "of no force 

or effect. " It is to be hoped that the courts will hold that the "supremacy 

clause" ins. 52(1), like the analogous American constitutional provision,
19 

to be a distinct and more general enforcement provision invocable to 

implement rights outside the scope of ss. l - 34. 

From our perspective, it would have been preferable if only one 

remedial provision had been used, and that provision had been applied to the 

whole Constitution. Perhaps the worst thing that might happen to section 35 

rights would be for the courts to infer an intention, since they were outside 
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the scope of the express remedial provision ins. 24(1), that although 

they were ideal norms they were of a non-enforceable character, and that 

no implementating machinery was envisaged. They might, thereby, be reduced 

essentially to admonitions to legislative draftsmen, or canons of 

interpretation to resolve ambiguities. 

Our apprehensions on this score would be allayed if, after the 

words " as guaranteed by the Charter" in s. 24 (l) there were added the words 

"or by section 35", so that "aboriginal and treaty rights" would be enforceable 

on the same basis as Charter rights. 
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PART II 
ABORIGINAL ANO TREATY RIGHTS 

(a) Aboriginal title to land, Section 15(a) of the Canadian 
Charter of Rights and Freedoms preserves, 

in entrenched form, "any aboriginal treaty or other ri ht " 
g s pertaining to the aboriginal peoples of Canada, 

including those recognized by the R 
1 oya Proclamation of October 7, 1763. 

The Proclamation solemnly affirms the intention of the Crown that Indians " 

who live under our protection should not be molested or disturbed in the 

possession of such parts of our Dominions and Territories as not having been 

ceded to us or purchased by us, are reserved to them or any of them, as their 

hunting grounds ••• and to reserve under our Sovereignty, Protection and 

Dominion for the use of the said Indians, all the lands and territories ... " 

The words of the Proclamation embraced both recognition of 

aboriginal title to those lands which had not expressly been conveyed to the 

Crown by purchase "at some public meeting or Assembly of the said Indians, 

to be held for that purpose," and aboriginal rights, of which hunting was an 

example. 

(i) The Origin of Aboriginal Title in the Western Provinces: 

Although the Royal Proclamation expressly excludes the territory 

of the Hudson's Bay Company from the extensive area set aside as "Indian 

Country" for the use and occupancy of Indians, and such territory would 

embrace much of the provinces of Alberta and Saskatchewan, successive govern­

ments of Canada have treated Indians within that territory as possessin~ 

aboriginal title. As McGillivray J.A. said in B_. v. Wesley: 

Whatever the rights of the ... Indians were under the 
Hudson's Bay regime, it is clear that at the time of 
the making of the treaty to which I shall next allude 
the Indian inhabitants of these western plains were • 
deemed to have or at least treated by the Crown as 
having, titles and privileges of the same kind and 
character as those enjoyed by those Indians \~hose 
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. St Catherine's Milling 
rights were considered ,n th e of common knowledge that 

it is a matter I d. case ... :b~cause ties with all the n ,a~ 
the Dom1n1on has made trea_th. the fertile belt 1n each 
tribes of the North ~est w, 

1
~ition to and provided for 

of which they have g,~en ~echognt of Indian title. 20 
the surrender and ext1ngu1s me 

In R. v. Sikyea, moreover, Johnson J.A. observed: 

.... Indians inhabiting Hudson Bay Company la nds were 
excluded from the benefit of the Proclamation (of 1763) 
... that fact is not important because the Gove~nment_of 
Canada has treated all Indians across Canada, including 
those living on lands claimed by the Hudson'~ Bay Company, 
as having an interest in the lands that required a treaty 
to effect its surrender.21 

It would seem, therefore, well established that a foundation for aboriginal 

rights and title like that existing in other parts of the country also 

prevails in Alberta and Saskatchewan, whether or not the specific areas in 

question were embraced within the boundaries of the 1670 grant to the Hudson's 

Bay Company. (The boundaries of the extensive tract conveyed to the 

Company are defined by the watershed of the rivers flowing into Hudson Bay.) 

Only the lands within the southern parts of Alberta and Saskatchewan would 

fall within the Company's grant. The effect of the analysis in the cases 

mentioned above would be, however, that notwithstanding the former status 

of the lands in question, all territory alike would be subject to aboriginal 

title and any appurtenant rights within all three prairie provinces. 

(ii) The Characteristics of Aboriginal Title: Aboriginal land 

title was not, of course, constituted by the Royal Proclamation of 1763, 

but is founded on longstanding possession; our title is simply acknowledged 

or affirmed by the Proclamation, the Charter and s. 35, but affirmed in such 

a way that recognition of the title and benefits accruing from it are now 

permanent features of Canadian public law. Aboriginal title was recognized 

in the sixteenth ....... ll 

::, 

C: 
41 
V 
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century by the Spanish cleric and 

international lawyer Francisco de 
Vittoria who contended that I d. 

n ian Peoples had "true D ominion in both 
public and private matters. 1122 

The early Spanish Jesuit writers on 
international law customarily adopted the 

same approach, and in more 
recent times Lindley has held that as 

a corollary of enduring aboriginal 

title, the lands inhabited by b a original peoples were not terrae nullius 

and could not, therefore, be • d h acquire trough mere occupation by a European 
23 

power. Cession, or public conveyances to the Crown by us, in the rnaooer 

stipulated in the Royal Proclamation of 1763 became the required and 

accustomed way of relinguishing title, without which such title remains. 

24 In Calder v. A.G.B.C. the independent existence of aboriginal 

title was recognized both by Judson J. and Hall J., each speaking for three 

members of the Supreme Court of Canada. In the words of Mr. Justice Judson: 

" ... when the settlers came, the Indians were there, organized in societies 

and occupying the land as their forefathers had done for centuries. This 

is what Indian title means ... ". Or in the words of Mr. Justice Hall: 

"Prima facie, therefore, the Nishgas are the owners of the lands that have 

been in their possession fror.i time immemorial ...• " 

The right to benefit from reserve lands and to land entitlements 

in the three prairie provinces has been constitutionally protected, and 

placed beyond provincial abrogation, by the Natural Resources Transfer 
25 Agreement of 1930. The still outstanding treaty land entitlements iri 

section 10 of the three separate schedules to the above agreement (one for 

each of the three prairie provinces) has not yet been granted to Indian 

peoples with respect to treaties signed in the 1870s, and awaits implementation 

by the concerned federal and provincial governments. we consider that the long 

delay in implementing our land entitlements pursuant to the Agreement should 

now be remedied by prompt action to liquidate our cla,·ms. The constitutional 
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Under the 1930 Agreement, subject • hts is moreover, protection of our rig ' 

provinces and the Dominion without to amendment or agreement between the 

I f the 1930 instrument stood alone, .accordingly, our consent or participation. 

as t hey related to that document, would not our future land rights, insofar 

have a very secure foundation. 

Surely, if section 35 is to be rendered effective, it should be 

regarded as later, entrenched, remedial, legislation of a general and all­

embracing character. It could, as such, possibly cure some of the infirmities 

of the Agreement. Our land entitlement is now, not simply, as section 10 

of the schedules to that instrument declare, subject to agreement between 

non-Indian parties, but a matter of objective right. The relevant provisions of 

the Charter 3nd the Constitution Act 1982, recognize that there is an 

independent and superior source of land entitlement than the subjective 

desires of governments. To the extent that the Natural Resources Transfer 

Agreement, 1930, could undermine our rightful claims, we regard the later 

and fuller expression of our rights, as guaranteed in 1982, as superseding it. 

(b) Treaty Riohts: 

Introduction: Treaty rights may be regarded both generically 

and specifically: the actual provisions of numbered treaties set out particular 

rights recognized as between the Crown and a particular band, but, in addition 

to this, in a cumulative sense, we can extract from different treaties and 

the associated oral undertakings a series of characteristically Indian social, 

political, economic and legal functions which are now enshrined in the 

Constitution by means of sections 25 and 35. This is the more relevant 

meaning we would attach to the term "treaty rights" in the foregoing sections. 

Our treaty rights define, in large measure, how we have governed ourselves 

and how our society functions. 
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The entrenchment of such treaty . 
I d 

rights puts a whole spectrum of 
n ian activit· traditional 

ies beyond alter t· 
and federal l a ion or abrogation by prov1·nc1·a1 

par iaments. 1 n the words of Lord D . enni ng: 
It seer.is to me that the Canada s·11. 
can be done to protect th . i itself does all that 
aboriginal peoples of Can!d;ights and freedoms of the 
of the Constitutio • It entrenches them as part 
reduced except b ~h so th at_ they cannot be diminshed or 
prescribed major~t· e prescrib~d_procedure and the 
conference i l~S- In addition, it provides for a 
exactl at th : hi$hest level to be held so as to settle 
th Y what their rights are. That is most important for 

ey are very ill-defined at the moment.26 ' 

Specific Treaty Rights: 

(i) Self-detennination, including judicial organizations, tribal 

court, police, culture and language. 

As distinct peoples inhabiting defined territories, we maintain th, 

within the existing Canadian federal state we possess an inherent right to 

self-determination. This is a right which our ancestors possessed and which 

we have always practised. We have never relinguished our right to self-gover, 

ment, which right has been acknowledged by successive British and Canadian 

governments. It might therefore be described as both an aboriginal and a 

treaty right, derived from history and recognized by treaty. For example, 

Treaty #6, signed in 1876 with the Plain and Wood Cree Indians provides: 

They (the Indians) promi~e and engage that they will in 
a 11 respects obey and ab1 de by the law, and they wil 1 
maintain peace and good order between each other, and 27 
also between themselves and other tribes of Indians ••• 

The assertion of this right affirms an uninterrupted historical practice havi 1 

executive, legislative and judicial dimensions. While we remain a part of th 

Canadian Confederation, we also make and administer our own laws, and resort 

to our own dispute-resolving processes for the purpose, as Treaty #6 

declares, to "maintain peace and good order." 

(see submission on "Indian Self-Determination for fuller discussion) 
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(ii) hunting, fishing and trapping: 

These rights have customarily been recognized by t_reaty, for 

example Treaty #6 declares: "Her Majesty further agrees with her said Indians 

that they, the said Indians, shall have the right to pursue their avocations 

d d 
.,28 

of hunting and fishing throughout the tract surren ere • 

Similarly, s. 10 of the various schedules to the Natural Resources 

Transfer Aareement, 1930, recognizes the right of Indians to hunt, fish and 

trap for food "at all seasons of the year on all unoccupied Crown lands and 

on any other lands to which the saia Indians may have a right of access. 
11 

Section 57 makes the Constitution inter alia, "the supreme law of 

Canada" and gives it retroactive effect. The combined effect of sections 57 

and 35 is to revive hunting, fishing and other rights which have been diminished 

or extinguished by prior legislation. Past laws which have detracted from 

Indian rights would now have to yield to the higher law of the Constitution: 

.... Federal statutes, such as the Migratory Birds Convention 
Act, R.S.C. 1970, c. M-12, and the Fisheries Act, R.S.C. 1970 
c. F-14, which have restricted treaty rights relating to 
hunting and fishing, would be invalidated to the extent that 
they conflict with those rights. Legislation which has taken 
away aboriginal rights unilaterally would suffer the same fate. 
If this interpretation is correct, the Canada Mining Reaulations, 
which were held by Mr. Justice Mahoney in Hamlet of Baker Lake v. 
Minister of Indian Affairs and l~orthern Develo ment, (.1980) 1 F.C. 
518, 1979 3 C.N.L.R. 17, to have dminished the aboriginal 
rights of the Inuit of Baker Lake would be invalid to the extent 
that they are inconsistent with those rights. Arguably, the Pre­
Confederation legislation in British Columbia which Mr. Justice 
Judson (Martland and Ritchie JJ. concurring) viewed as having 
extinguished aboriginal title in that pro~toce in_Cal~er v. 
Attorney-General of British Columbia (1973), 34 D.L.R. (3d) 
145 (S.C.C.) would also be invalid to the extent that it is 
inconsistent with the aboriginal rights of the Indians of 
British Columbia.29 

The new, superior, entrenched standard, in other words, would revive any 

hunting, fishing or trapping rights extinguished in the past by ordinary 

legislation, or even, because of its later, remedial and more general nature, 
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by entrenched provisions of former 

Act, 1867, or like legislation. 

(iii) Education: 

amendments t 0 the British North America 

"Her Majesty agrees to 
such reserves." 30 maintain schools for instruction in 

The above treaty 
provisions would be reinforced by the entrenched provisions on b · -

a original rights referred to earlier, since the preservation 

a
nd 

maintenance of aboriginal rights depends on the dissemination among Indian 

peoples of a knowledge of their traditions, languages and culture. 

(iv) Health and Medicine: 

"That a medicine chest shall be kept at the house of each 
Indian agent for the use and benefit of the Indians. "31 

This entitlement to medical care, of course, is set out in terms 

that would be more intelligible in a sparsely-settled country more than a 

century ago. Arguably, the provision of medical care in contemporary terms 

would be more extensive, and on a more sophisticated plane, than in 1876. 

(v) Social and Economic Development, including employment programs 

and welfare: 

Treaty #6, for example, provided for the supplying to Indian bands 

of a variety of agricultural implements to cultivate the soil, and also 

assurances of governmental assistance in the event of "pestilence" or 

"famine. - .. 32 It should be emphasized that in 1876 Canada was mainly an 

agricultural nation. The diversification of the economy since that time 

would require assistance to be given in other economic sectors to reflect 

changing conditions. 

{vi) Exemptions from Taxation and Seizure: 

These immunities are based both on treaties and on oral 
assurances. Cf. "We assured them that the Treaty would 
not lead to any forced interference with their mode 
of life, that it would not open the way to the imposition 
of any tax and that there was no fear of enforced military service." 33 
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'rihile the above enumeration of treaty rights is by no means 

E haustive, in our estimation it singles out the main categories of treaty 

r ghts, which should be incorporated in the new Constitution, defining the 

2 bit of the relevant terms in sections 25 and 35. 

(vii) Natura 1 Resources 

(see submission on Natural Resources for fuller discussion) 
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PART III 

Y reference: 
of "aboriginal ad For purposes of the definition 

n treaty rights" in s. 35, 
at the March conference convened by the Prir,1e Minister 

, no formal amendment under s. 38 ,·s 
needed, in our opinion, since no change 

is being made in the text of the Constitution. All 
that is being done is to . 

give its presently-existing terms meaning. Judges 
do this frequently when they g,·ve 

a fuller meaning, through judicial 

interpretation, to terms such as "peace, order and good government"34; 

the only factor that would differ in this context would be that instead of 

defining these terms through judicial craftsmanship, they would be defined 

in the process of executive federalism, with the participation of aboriginal 

peoples, as provided for ins. 35 (2). Consequently, rather than proceeding 

by the laborious amending process, the concept of 'incorporation by reference' 

might be resorted to. This concept was used, for example, in the Constitution 

Act, 1867, to guarantee certain fixed legislative seats for the Quebec 
- . 35 
English-speaking minority. 

What we propose, accordingly, is that thrPP schedules be appended 

to the Constitution Act, 1982, respectively enumerating the aboriginal and 

treaty rights referred to ins. 35, for each of the three aboriginal peoples 

referred to in s. 35 (2)-

It appears to us that three schedules are necessary since, as 

between the three distinct aboriginal peoples, there is simply no honogeneity 

because of historical, economic and other factors. Because of the radically 

different traditions we would regard it as unfair to limit Indian peoples 

to the aboriginal or treaty rights of Metis or Inuit, or, indeed, to limit 

them to our rights. It is quite conceivable that because of their unique 

development they might possess different rights than ou~altogether. That 
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1
. three separate schedules of aboriginal 

is one reason why we be ,eve 

treaty rights, one for each aboriginal people, are essential. 

(b) A Limited Role in the Amending Process: 

In combination with their participation in defining the abor~~inal 

and treaty rights to be enumerated in the Constitution , Indian peoples 

should enjoy at least a limited role in the amendment process. 

On several occasions we endeavoured to impress on British 

parliamentarians the need for such participation by Indians in amendments 

which affected our rights or culture. In the ultimate debate on the 

Constitution Act, 1982 , in the British House of Commons, several members 

of parliament endorsed our claim in this respect, including Sir Bernard 

Braine, a former undersecretary of state for Corrrnonwealth affairs, who 

declared: "Native consent is not a requirement of the amending formula. It 

must become so if this House wishes, with a clear conscience, to pass the Bill.
1136 

A difficulty which we perceive is that no matter what significant 

gains we may make as a result of the March conference, at some future date 

everything might be swept away by the weighted majority named in section 38(1) 

of the Constitution Act, 1982, in which at present Indians form no part. 

It would always be open to such a non-Indian weighted majority to_ alter or 

abolish by a future amendment the relevant definition of aboriginal and treaty 

rights in the Constitution. What we·would like to secure would be an agreement 

that no amendment would be made in future respecting our rights without our 

express consent in writing. 

\-le are not here seeking a right to propose new amendments to 

the Constitution, which is right now possessed only by Parliament and the 

provinces. We are seeking, however, at least the capacity to preserve our 

newly-acquired rights --- to maintain at least the status quo. A simple way 

of achieving this object would be through an agreement between Indian peoples 
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and the federal Crown that the latter would initiate no resolution in 

Par 1 i amen t wh i eh wou 1 d derogate from, or adverse Jy •ff ect, J ndi an rights 

without the consent of Indian Peoples, expressed in some agreed-upon manner. 

It is suggested that this would not amount to a new amending power that would 
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have to be enshrined in the constitutional text since it would not be aime
d 

at any change, but wou Id mere Jy seek to m;ri nta in the integrity of one part 
of the present constitutional text. 
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THE .!!:!PACT _Q_F _£HARTER PROYl_S.!QN_LO!i_ _ _INDIAN RIGHTS 

The new foI:!2._tjj_uti on Act 1982 . - - - -
- - ' including Rights and Fr d - - _, the Cana di an Charter of 

ee oms contains 
several provisions wh· h 

and adversely affect ,c could substantially 
our treaty and aboriginal rights. 

constitutional d When a complex 
ocument is drafted over 

made up to the 
a period of time, with changes being 

very moment of its completion, it is bound to have unanticipated 

consequences. Our present submission wi 11 cons ,·der some of the possibly 

negative effects that the above legislation might have on our people,and 

will make some suggestions which will counteract such effects. 

The main provisions defining, or possibly affecting, aboriginal 

_. and treaty rights, would be sections 1,2,15,16-23,24(1), 25, 28, 33, 35, 37, 38, 

52(1) and 54. Of these the provisions concerning aboriginal and treaty 

rights _p_e.!::_ 2,e, e.g. ss. 25 and 35, are in a substantive sense the most 

important, although they could be adversely or beneficially affected by the 

other provisions outlined above. 

Section One: ----
section 25 is included in the Charte.!:_, buts. 35 (according to s. 34) 

would fall outside of its provisions. Section 1, accordingly, which 

declares that 'the rights and freedoms' set out in the Charte.!:_ (i.e. ss.l-34) 

are subject to 'such reasonable limits prescribed by law as can be 

demonstrably justified in a free and democratic society' would not apply 

to s. 35, since the latter section is not in the Charte.!:_. The fact that 

section 1, which potentially limits other sections, would not apply to s. 35, 

would remove one restrictive limitation which could undermine that section. 

section 1 would also not expressly apply to the 'rights' mentioned ins. 25, 

but such rights, not being entrenched, could be overridden by ordinary 

statute insofar as they were not covered by similar terminology ins. 35. 
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Section 25: ---
That s. 25 embraces wider rights than s. 35 is argued by 

Professor Hogg, who notes particularly with respect to 'aboriginal and treaty 

rights' that: " .. s. 25 is not qualified by the word 'existing', and it 

may be broader in its inclusion of 'other' rights and freedoms and in its 

express mention of the Royal Proclamation of 1763 and land claims settle­

ments." (Hogg, 9nadLAct l.2_8I__Annotated, Toronto, 1982, at 69.). 

L ~ ~ ~ R j_g__ h !.?__ b._ s .: .... J §.:_ 2 ll_: 

Sections 16-23 confer language rights respecting governmental 

services in English and French, but there is no si~ilar provision respecting 

Indian languages. The right to speak such languages in certain contexts 

i s an "a bo r i g i n al r i g h t" . 

Fundamental Freedoms and 'E.9.!:!_al Rig_hts': 

The provisiorGon fundamental freedoms (s.2) and egalitarian 

rights (s. 15) present some danger for the durability of Indian organizations 

and communities. This is because the 'freedom of association' ins. 2, 

and the strong equality provisions ins. 15 and 28 might be so construed 

as to give non-Indians certain rights to participate in Indian entities and 

thereby undermine their distinctive Indian character. Indians should have 

more power to determine who should enjoy Indian status. The right of Indians 

to participate in their own organizations is one of the 'rights' recognized 

ins. 25, and this should be acknowledged notwithstanding the potentially 

conflicting rights in ss. 2, 15 and 28. 

I~l ementa_i:!._O!l_Oi._Rig_h!.?__: 

The irnplemeniing provisions ins. 24(1) would not apply to s. 35, 

which is not within the 'Charter", but nevertheless, it might be implemented 

under the 'supremacy clause' ins. 52(1). If the latter is not the case, 

the usefulness of s. 35 for us would be much reduced~ 



MEANit--C OF THE t,..ORD "EXISTit--C" INS. 35 



TI-IE MF.Ai. 'mt; OF TI-IE r. "'RD " 
WV EXISTI1'C" IN s. 35 

Recognition of existing 00 a riginal and treaty rights 

JS(l) The existing aoo • · 1 aoori inal r1g1na arrl treaty rights of the 
an:! a~firrr:oples of Canada are hereby recognized 

Definition of "aooriginal peoples of Canada" 

( 2) In this Act, "aooriginal peoples of Canada" includes 
the Indian, Irruit and Metis people of Canada. 

The adjective "existing" in s. 35 ( 1) of the Constitution 

Act, 1982, is a qualifier the exact meaning of which is difficult to 

detennine. The word "existing" was not included in the original text 

of the proposed clause enshrining "aboriginal arrl treaty rights" in 

the Charter, but was added to the text of s. 35 late in November, 1981, 

apparently at the insistence of the Province of Alberta. On November 

5th, as a result of the "accord" by which a compromise was reached 

on "patriation" between the premiers and Ottawa, the whole of s. 35 

was temporarily removed. The mentioned section was later restored 

but with the adjective "existing" preceding the clause defining the 

substantive rights of "aboriginal people." At the time their Justice 

Minister publicly stated that the addition of the term "existing" made 

no difference in the interpretation of the clause. 

Despite the JLLstice Minister's reassurances, however, it 

is obvious that, in any legal dispute, it will not be the federal 

executive but the courts which will finally interpret the constitu­

tional meaning of s. 35. Whether or not the courts will take judicial 

notice of what the Minister of Justice said at the time is open to 

conjecture. 



There has also been considerable discussion among Indian 

peoples ard academics about the legal consequences of adding the word 

"existing" to "aboriginal and treaty rights" ins. 35. To date no 

consensus exists as to how, precisely, that word would be inteJ'.1)reted. 

Depending on the authority concerned, widely differing inteJ'.1)retations 

have been made of its possible effect on the described rights, som2 

arguing that it .ould make no difference, others that it would detract 

from such rights, ard others that it would actually extend them. 

Since the qualifying term will have such an uncertain effect, 

we prefer to have it deleted. The very purpose of defining aboriginal 

and treaty rights is to make them more certain, whereas the word "exist-

ing" accomplishes the exact opposite effect. 



REJvf)V AL OF S. 12 ( 1) ( b) I ND IAN ACT FROM THE CONFERENCE AGENDA 



REMJVAL OF S. 12(l)(b) INDIAN ACT 
FROM THE CONFEREOCE AGENDA 

Section 12(l)(b) of the 
Indian Act, R.S.C. 1970, c.1-6 pro-

vides that ''a woman who marries a 
person who is not an Indian'', (with 

certain exceptions mentioned in 
s • 11) "is not entitled to be regis-

tered''. 

The farrous leading case ons. 12(l)(b) decided by the Supreme 

Court of Canada in 1974, was A.-G. Can. v. Lavell and Bedard (1974) 

S.C.R. 1349, involved t\\U Indian \\Urren who married non-Indian men and 

therefore forfeited their status as "Indians" under the aoove-mentioned 

section. The loss of their status required them by law to giv~ up 

their accorrmxiation ard leave the reservation. The argunent of the 

two women was that s. 12(1) (b) deprived them of "equality before the 

law" as contrasted to Indian men whose status was not affected by 

inter-racial marriage, thereby infringing s. l(b) of the Canadian Bill 

of Rights. 

Mr. Justice Ritchie, however, interpreted the ''equality be­

fore the law" provision not as a substantive requirerrent of the law 

itself, but rather as an administrative requirerrent. Since the latter 

approach required only that all individuals to whom a particular legal 

provision applied be treated equally in the application of that pro­

vision, it made no difference that Indian women were treated differ­

ently in matters of status, ard s. 12(1)(b) was upheld. The law was 

not applied unequally as between Indian women who alone constituted 

the class to which the provision exterded. 

Several non-Indian women's organizations and the Native 

Col.ll1cil of Canada, representing non-status Indians, supported the two 

women before the Supreme Court of Canada. Eight provincial ard two 
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territorial Indian organiz.ations, on the other hard, as well as the 

National Indian Brotherhocxi, intervened to oppose Mrs. Lavell an<l Mrs. 

Bedard. 

A right to petition to the Human Rights Catmittee of the 

United Nations arises, however, under the optional protocol, signed 

by Canada, of the International Covenant on Civil and Politicat Rights. 

This protocol provides that individuals in the COLll1try which is a party 

to the protocol who claim that any of their rights have been violated 

may appeal to the foregoing COllnittee, after having exhausteq all avail­

able local domestic remedies. In effect this mechanism affords an 

appeal from an aggrieved individual from the Supreme Court of Canada 

to the international forum. Acting on the petition of an Indian vJOman, 

the Conmittee declared two years ago that the relevant decision by 

the Supreme Court of Canada that s. 12(l)(b) was not in violation of 

the Canadian Bill of Rights was itself in violation of the covenant. 

It is respectfully suggested that the U.N. Cornnittee's 

decision which, of course, is not binding, discloses the very ktnd 

of tmiversal, a priori theorizing by rights tribunals, divorced from 

specific context and historical development, which can create great 

problems for Indian peoples. "Equality", like rrotherhood, is something 

which is hard to oppose in the abstract. The ultioote model of a corrr­

pletely egalitarian state appears to Indians, however, to be one in 

which assLmilation has been canpleted. Everyone is equal because the 

abstract rronolithic standard of "equality" has decreed that there be 

no differences between individuals or groups. Indians, and members 

of other distinctive collectivities, must now conform not to an Indian 

standard, but to an abstract standard of t.miversal human personality. 

What is distinctive is sacrificed to what is universal. This is one 

0 
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of th(' things ab:)ut the new 
ChDrter that we fear. Wil 1 we be able 

to rmi.ntain our culture and 
traditions, given the dominance in Canadian 

law o[ r)e • 
t rvnsLve Lnliversal standards? 

Arrong other considerations 
' the majority of status Indians 

opoose an interpretation of s. 12(l)(b) which could result in the 

uncontrolled and Lnlregulated entry i·nto reservations of white males who 

have m:1rr i.ed Indian ,.¥"\men. s h 
vvv uc an indiscriminate influx of a large 

number of persons having little knowledge or understanding of Indian 

traditions would make the maintenance of an authentic Indian culture on 

reservations very difficult. If the ultimate purpose of reservations 

is to establish a social environment where Indian life can flourish, an 

interprctdtjon having the foregoing effect would be counter-productive. 

[n light of the foregoing dicusssion, we the Indian Nations 

oppose a repeal of s. 12(l)(b) of the Indian Act because of the 

economic, social and political ramifications which will flow as a 

result. We also oppose the possible effects of s. 15 of the Charter, 

when it goes into operation in 1985 on the interpretation of s. 12(1)­

(b) should the section be the subject of litigation. Thus the Indian 

Nations dermnd that continuing discussions take place in order to 

protect the entrenched treaty and aboriginal rights from erosion bys. 

15 ~nd other Charter sections. 




